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Alexander  T.  McGill,  Chancellor. 

John  T.  Bird,  Henry  C.  Pitney,  John  R.  Emery  and 
Alfred  Reed,  Vice-Chancellors. 


Eveline  Verona  Smith,  Eugene  V.  Smith,  Ella  A. 
Fuller  and  Elton  A.  Smith 


Andrew  J.  Smith  et  al. 

a  testator  devised  and  bequeathed  the  residue  of  his  estate  to*  nine  persons, 
whom  he  styled  a  board  of  trustees,  and,  after  providing  for  the  perpetuation 
of  such  board,  for  a  president  thereof  and  succession  in  the  office  of  president 
and  for  the  president's  compensation,  duties  and  powers,  and  for  restrictions 
upon  the  action  of  the  board  of  trustees,  he  added  this  language :  '^  The  prop- 
erty and  estate  herein  bequeathed  is  to  be  held  in  trust  by  the  said  board  of 
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trustees  for  the  following  object,  namelj :  I  desire  that  my  entire  estate  with 
the  accumulations  ihaW  be  used  in  establishing  and  conducting  a  school 
for  apprentices  and  young  mechanics  on  plans  to  be  hereafter  described  by 
me,  or  in  case  of  my  death  before  perfecting  said  plans,  the  school  above 
named  is  to  be  conducted  on  plans  which  I  have  from  time  to  time  described 
to  most  of  the  board  of  trustees  herein  named  and  who  shall  approve  of  final 
practical  plans  in  keeping  therewith."  The  testator  did  not  perfect  or  pre- 
scribe plans  for  the  school  after  the  will  was  made,  but  prior  thereto,  in  con- 
versations, at  various  times,  with  the  several  trustees,  he  had  communicated  to 
them  fragmentary,  crude  and  general  ideas  with  reference  to  the  school  he  in- 
tended.  Upon  the  validity  of  the  trust  being  questioned  by  the  widow  and 
children  of  the  testator,  who  constitute  his  next  of  kin  and  heirs-at-law — Held, 
(a)  that  the  expressed  intention  of  the  testator  was  to  qualify  the  character  of 
the  school  by  plans  made  by  himself,  and  that  he  did  not  contemplate  the 
establishment  of  a  school  otherwise  than  as  controlled  by  his  plans;  (6)  that 
because  of  the  statute  {Bev.  p.  Ii47  i  ^*),  which  requires  that  a  ¥rill  of  the 
character  of  the  one  in  question,  shall  be  in  writing,  signed  by  the  testator  and 
attested  by  two  witnesses,  the  reference  by  the  testator  to  the  verbal  communi- 
cations made  by  him  to  the  trustees  will  not  incorporate  those  communications 
in  his  testamentary  disposition ;  and  (c)  that,  as  the  trust  was  for  a  school  of 
restricted  or  qualified  character  and  the  restriction  or  qualification  does  not 
appear,  the  trust  is  not  defined  and  cannot  be  executed  against  the  heirs-at- 
law  and  next  of  kin,  and  therefore  the  l^gal  estate  will  be  decreed  to  be  held 
for  them. 

On  bill,  answer,  replication  and  proofs. 

The  object  of  this  bill  is  to  question  the  validity  of  the  trust 
proposed  in  the  will  of  Hezekiah  B.  Smith,  deceased.  The  will 
is  as  follows : 

''In  the  name  of  God,  amen :  I,  Hezekiah  K  Smith,  of  Smith ville,  Bur^ 
lington  county.  New  Jersey,  being  of  sound  mind,  memory  and  understanding, 
do  make  and  publish  this  my  last  will  and  testament  in  manner  following,  that 
is  to  say : 

"After  payment  of  my  just  debts  and  charges,  I  devise  and  bequeath  all  of 
my  property— personal  and  real,  to  a  Board  of  Trustees,  to  be  composed  as 
follows,  namely :  Edward  F.  Bums,  Joseph  J.  White,  Bradford  W.  Storey, 
George  A.  Lippincott,  Charles  H.  Chickering,  and  George  D.  Field,  all  of 
whom  are  stockholders  in  the  H.  B.  Smith  Machine  Company,  of  Smithville, 
New  Jersey,  Andrew  J.  Smith,  of  Hightstown,  New  Jersey,  and  Eayre  O.  Lip- 
pincott and  Benjamin  F.  Crozier,  of  Smithville,  Burlington  County,  New  Jer- 
sey, being  nine  in  all ;  and  in  case  of  the  resignation  or  death  of  any  bf  the 
said  Board  of  Trustees,  the  vacancy  shall  be  filled  by  a  vote  of  the  remaining 
Board,  and  preferably,  with  shareholders  of  The  H.  B.  Smith  Machine  Com- 
pany, that  the  mutual  interests  now  established  may  continue. 
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'^  I  hereby  constitute  and  appoint  Andrew  J.  Smith,  President  of  the  Board 
of  Trustees,  and  he  shall  receive  a  fair  compensation  or  salary  for  actual  ser^ 
yices  performed,  the  amount  to  be  determined  by  the  said  Board  of  Trustees ; 
and  in  case  of  the  resignation  or  death  of  the  President,  his  successor  in  office 
is  to  be  elected  by  the  remaining  members  of  the  Board  of  Trustees. 

"  The  President  of  the  Board  shall  be  expected  to  give  sufficient  time  to 
carry  out  the  objects  of  my  will,  and  he  shall  receive  his  authority  from  a 
two>thirds  majority  of  said  Board  of  Trustees.  In  all  cases  involving  the  sale 
or  purchase  of  property,  and  in  the  expenditure  of  money,  it  shall  be  done 
only  with  the  assent  of  a  two-thirds  majority  of  the  said  Board  of  Trustees ; 
therefore  four  dissenting  voices  in  said  Board  would  prevent  the  disposition 
or  expenditure  of  property  or  the  prosecution  of  plans  not  endorsed  by  at  least 
six  of  the  said  Board  of  Trustees. 

"The  property  and  estate  herein  bequeathed  is  to  be  held  in  trust  by  the 
said  Board  of  Trustees  for  the  following  object,  namely :  I  desire  that  my 
entire  estate  with  its  accumulations  shall  be  used  in  establishing  and  conduct- 
ing a  School  for  Apprentices  and  Young  Mechanics  on  plans  to  be  hereafter 
described  by  me ;  or  in  case  of  my  death  before  perfecting  said  plans,  the 
school  above  named  is  to  be  conducted  on  plans  which  I  have  from  time  to 
time  described  to  most  of  the  Board  of  Trustees  herein  named  and  who  shall 
approve  of  final  practical  plans  in  keeping  therewith. 

"And  I  do  hereby  constitute  the  members  of  the  Board  of  Trustees  afore- 
said, executors  of  this  my  last  will  and  testament. 

^  In  witness  whereof"  &c 

The  complainants  are  the  widow  and  children  of  the  testator, 
and  the  defendants  are  the  nine  persons  named  in  the  will  as 
trustees  and  executors. 

The  testator  died  at  Smithville,  in  Burlington  county,  seiised 
and  possessed  of  property  worth  in  the  neighborhood  of  half  a 
million  dollars,  a  large  portion  of  which  is  represented  by  a 
controlling  interest  in  the  stock  of  the  H.  B.  Smith  Machine 
Company,  a  corporation  engaged,  as  its  name  indicates,  in  the 
manufacture  of  machinery.  He  died  without  having,  by  testa- 
mentary or  other  instrument,  described  perfected  plans  for  the 
school  proposed  by  his  will,  but  in  conversations  at  various  times 
with  the  several  executors  or  trustees,  before  his  death,  he  to  some 
extent  indicated  crude  general  ideas  with  reference  to  the  school. 
The  defendants  have  collected,  and  stated  in  the  form  of  a  minute, 
his  fragmentary  communications  to  one  or  the  other  of  them 
from  time  to  time,  which  minute,  for  present  purposes,  serves  to 
epitomize  that  which  their  testimony  is  claimed  to  have  estab- 
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lished  as  the  substance  of  his  conoeptioQ  of  the  character  of  the 
proposed  school  commuDicated  to  them.     The  minute  is  this : 

**Fir8L  Admit  hard-handed  oountry  boys,  accustomed  to  labor.  Let  them 
work  in  the  shops  ten  hours  a  day  and  attend  school  evenings  for  two  years. 
Then  give  them  one  year  of  instruction  in  practical  English  branches,  such 
as  would  be  useful  to  mechanics.  Give  them  an  opportunity  to  devote  their 
entire  time  to  study  during  a  third  year.  The  expense  of  boarding  and  cloth- 
ing the  young  men  to  be  paid  by  the  estate,  the  clothing  being  uniform.  The 
school  to  be  located  in  the  village  of  Smithville,  Burlington  county,  New 
Jersey,  and  to  be  operated  in  connection  with  the  works  of  the  H.  B.  Smith 
Machine  Company." 

Mr.  Gortlandt  Parker^  Mr.  Samud  B.  Orey  and  Mr.  Joseph 
H.  GaakiUy  for  the  complainants. 

Mr.  Frederic  W.  Stevens  and  Mr.  Mark  R.  Sooy,  for  the 
defendants. 

The  Chancellob. 

The  gift  in  question  is  expressly  made  in  trust  to  persons  who 
are  not  intended  to  have  a  beneficial  interest  in  the  property. 
Merely  the  l^al  title  goes  to  them^  to  be  held  while  the  bene- 
ficial use  is  enjoyed  by  others.  We  now  deal  with  the  beneficial 
interest,  and  the  main  question  is  whether  it  is  sa£Bciently 
bestowed  to  be  enforceable.  If  it  is  not,  it  will  result  to  the  heirs- 
at-law  and  next  of  kin  of  the  testator,  for  whom  the  legal  title 
will  be  deemed  to  be  held. 

The  complainants  claim  that  it  was  the  intention  of  the  testator 
to  found  a  school  of  limited  character,  indicated  by  plans  which 
he  should  perfect,  or,  failing  in  that,  which  he  had  described 
to  most  of  the  trustees,  to  whom  he  gave  the  legal  title,  and  that 
he  failed  to  perfect  the  plans  and  had  not  in  point  of  fact,  prior 
to  the  execution  of  the  will,  definitely  conceived  them  or  descril)ed 
them  to  most  of  the  trustees,  and,  if  it  should  be  held  that  he 
had  described  them  to  most  of  the  trustees,  such  description 
being  testamentary  in  character  and  unattended  by  the  form- 
alities required  by  statute  to  validate  a  will,  could  not  be  incor- 
porated in  a  will  by  mere  reference.     And  they  further  contend 
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that  if  the  description  of  the  plaos  to  the  trnstees  be  eousidered, 
it  does  uot  show  that  a  public  charity  was  intended,  and  is  too 
vague  and  indefinite  to  be  executed. 

Upon  the  other  hand,  the  defendants  insist  that  the  purpose 
of  the  testator  was  to  establish  a  school  for  apprentices  and  young 
meclianicB,  and  that  the  reference  to  plans  upon  which  tiie 
school  was  to  be  conducted  was  a  matter  of  administrative 
detail  subordinate  to  and  independent  of  the  creation  of  the 
charity  intended.  They  also  insist  that  the  plans  were  in  ease 
when  the  will  was  made,  and  were  properly  incorporated  in  the 
will  by  reference  to  them,  and  may  be  proved.  And  upon  these 
insistments,  they  contend  that  the  use  coiiltemplated  is  definitely 
ascertained  and  is  purely  a  charitable  one,  and  hence  is  not 
invalidated  by  any  indefiniteness  in  the  will  as  to  the  individual 
recipients  of  the  bounty ;  that  the  class  of  recipients  is  clearly 
defined,  and  trustees  are  provided  for  and  are  empowered  to 
establish  and  conduct  the  school,  and  impliedly  are  clothed  with 
authority  to  select  from  the  class  indicated  the  individuals  who 
are  to  benefit  from  the  charity. 

It  is  apparent  from  this  statement  of  the  attitude  of  the 
parties,  that  the  first  question  presented,  is,  whether  the  intention 
of  the  testator  was  to  qualify  the  character  of  the  school  by  a 
restrictive  scheme  so  that  unless  it  should  be  established  in  com- 
pliance with  such  restriction,  it  should  not  exist  at  all,  or  whether 
it  was  his  broad  purpose  to  create  a  school  for  apprentices  and 
young  mechanics,  even  though  the  plans  he  wished  to  prescribe 
for  its  control,  should  not  be  perfected  or  exist. 

This  question  must  be  determined  from  the  language  of  the 
will.  It  is  impossible  to  read  that  instruipent  without  being 
impressed  that  the  testator  intended  to  prescribe  the  precise 
character  of  the  school  he  meant  to  found.  His  disposition  to 
control  details  is  evinced  in  the  particularity  of  the  provisions 
he  makes  for  a  perpetual  board  of  trustees,  for  the  first  president 
of  that  body  and  succession  to  that  office,  for  the  compensation 
of  the  president  and  his  duties  and  powers,  and  for  restrictions 
upon  the  action  of  the  board  of  trustees.  It  is  after  the  exhibi- 
tion of  this  disposition  that  the  object  of  the  trust  is  stated  to 
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be  the  establishment  of  a  school  on  plans  which  he  should  there- 
after perfectly  describe,  or  had  theretofore  imperfectly  described. 
It  was  to  be  a  school  on  his  plans.  The  trustees^  so  far  as  plans 
for  the  school  were  concerned,  were  limited  in  theexercise  of  their 
discretion  to  the  approval  of  practical  plans  which  should  accord 
with  the  imperfect  plans  or  scheme  for  a  school  which  he  had 
disclosed  to  them.  He  did  not  mean  that  they  should  originate 
plans — ^the  ideas  were  to  be  his — they  were  merely  to  execute 
them. 

It  appears  to  me  to  be  plain  that  though  his  plans  or  scheme 
were  intended  to  have  reference  largely  to  matters  of  adminis- 
trative detail,  they  were  nevertheless  meant  by  him  to  be  an 
essential  limitation  of  his  gift. 

The  will  itself  does  not  disclose  what  the  plans  were  to  be, 
but  refers  to  statements  made  by  him  before  its  execution  which 
were  susceptible  of  ascertainment. 

Then,  the  next  question  which  arises  is,  whether  such  a  refer- 
ence in  a  will  is  unlawful  under  our  statute  (Rev.  p.  1Sj^7  §  iSiS)^ 
which  requires  the  will  to  be  in  writing,  signed  by  the  testator 
and  attested  by  two  witnesses.  The  question  is  not  whether  that 
which  has  existence  for  other  purposes  than  the  scheme  of  the 
will  may  be  adopted  as  by  reference,  as,  for  instance,  the  plans 
upon  which  Princeton,  Yale  or  Harvard  universities  are  con- 
ducted, or  to  previously-pronounced  religious  or  other  doctrines, 
Attorney' Oeneral  v.  LaweSy  8  Hare  SS;  Sowers  v.  OyreniuSy  S9 
Ohio  S9;  Attorney- Oeneral  v.  MoUand,  Yownge  66S;  Potter  v. 
Thomtony  7  R.  I.  £52;  Marsh  v.  MeanSy  S  Jur.  (N.  8.)  790y  to 
recognized  schemes  for  distribution  of  moneys  in  charity,  Derby 
V.  Derby y  4  R»  L  4,14;  Decamp  v.  DobbinSy  4  Stew.  Eq.  67 ly 
but  whether  the  testator,  by  mere  reference  to  his  own  language, 
used  to  others  at  previous  times,  concerning  that  which  was  not 
existing,  but  was  to  take  life  in  his  will,  may,  as  against  his 
heirs  and  next  of  kin,  make  that  language  operative  in  the 
testamentary  disposition  of  his  property. 

In  the  case  of  OUiffe  v.  Wellsy  ISO  Mass.  Sei,  a  testatrix 
devised  the  residue  of  her  estate  to  A, 
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"to  distribute  the  same  in  such  manner  as  in  his  discretion  shall  appear  bes 
calculated  to  carry  out  wishes  which  I  have  expressed  to  him  or  maj  express 
to  him/* 

and  it  could  be  proved  that  those  wishes  required  distribution  to 
recognized  public  charities.  Chief-Justice  Gray,  in  writing  the 
opinion  of  the  court,  after  saying  that,  in  any  view  of  the 
authorities,  it  was  quite  clear  that  intentions  not  formed  by  the 
testatrix  and  communicated  to  A  aft^r  the  making  of  the  will, 
could  not  have  any  efibct  against  her  next  of  kin,  and  that  if  the 
wishes  of  the  testatrix  expressed  to  A  were  formed  and  expressed 
before  the  execution  of  the  will,  the  result  must  be  the  same, 
added  this  language : 

^'  It  has  been  held  in  England,  and  in  other  states,  that  if  a 
person  procures  an  absolute  devise  or  bequest  to  himself  by 
orally  promising  the  testator  that  he  will  convey  the  property  to 
or  hold  it  for  the  benefit  of  third  persons,  and  afterwards  refuses 
to  perform  his  promise,  a  trust  arises  out  of  the  confidence 
reposed  in  him  by  the  testator,  and  of  his  own  fraud,  which  a 
court  of  equity  will,  upon  clear  and  satisfactory  proof  of  the 
facts,  enforce  against  him  at  the  suit  of  such  third  persons. 
Upon  like  grounds,  it  has  been  held  in  England  that  if  a  testator 
devises  or  bequeaths  property  to  his  executors  upon  trust,  not 
defined  in  the  will,  but  which,  as  he  states  in  the  will,  he  has 
communicated  to  them  before  its  execution,  such  trusts,  if  for 
lawful  purposes,  may  be  proved  by  the  admission  of  the 
executors,  or  by  oral  evidence,  and  enforced  against  them.  And 
in  two  or  three  comparatively  recent  cases  it  has  been  held  that 
such  trusts  may  be  enforced  against  the  heirs  or  next  of  kin  of 
the  testator,  as  well  as  against  the  devisee.  But  these  cases 
appear  to  us  to  have  overlooked  or  disregarded  a  fundamental 
distinction  that  where  a  trust  not  declared  in  the  will  is  estab- 
lished by  a  court  of  chancery  against  the  devisee,  it  is  by  reason 
of  the  obligation  resting  upon  the  conscience  of  the  devisee,  and 
not  as  a  valid  testamentary  disposition  by  the  deceased.  Where 
the  bequest  is  outright  upon  its  face,  the  setting  up  of  a  trust, 
while  it  diminishes  the  right  of  the  devisee,  does  not  impair  any 
right  of  the  heirs  or  next  of  kin  in  any  aspect  of  the  case;  for 
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if  the  trust  were  Dot  set  ap^  the  whole  property  would  go  to  the 
devisee  by  force  of  the  devise ;  if  the  trust  set  up  is  a  lawful  one, 
it  enures  to  the  benefit  of  the  cestui  que  trust;  and  if  the  trust 
set  up  is  unlawful,  the  heirs  or  next  of  kin  take  by  way  of 
resulting  trust.  Where  the  bequest  is  declared  upon  its  face  to 
be  upon  such  trusts  as  the  testator  has  otherwise  signified  to  the 
devisee^  it  is  equally  clear  that  the  devisee  takes  no  beneficial 
interest;  and,  as  between  him  and  the  beneficiaries  intended, 
there  is  as  much  ground  for  establishing  the  trust  as  if  the 
bequest  to  him  were  absolute  on  its  face.  But  as  between  the 
devisee  and  the  heirs  or  next  of  kin,  the  case  stands  differently. 
They  are  not  excluded  by  the  will  itself.  The  will,  upon  its 
face,  showing  that  the  devisee  takes  the  legal  title  only,  and  not 
the  beneficial  interest,  and  the  trust  not  being  sufiSciently  defined 
by  the  will  to  take  effect,  the  equitable  interest  goes,  by  way  of 
resulting  trust,  to  the  heirs  or  next  of  kin,  as  property  of  the 
deceased  not  disposed  of  by  his  will.  They  cannot  be  deprived 
of  that  equitable  interest,  which  accrues  to  them  directly  from 
the  deceased,  by  any  conduct  of  the  devisee ;  nor  by  any  inten- 
tion of  the  deceased,  unless  signified  in  those  forms  which  the 
law  makes  essential  to  every  testamentary  disposition.  A  trust 
not  su£Bciently  declared  on  the  face  of  the  will  cannot  therefore 
be  set  up  by  extrinsic  evidence  to  defeat  the  rights  of  the  heirs- 
at-law  or  next  of  kin.  By  the  statutes  of  the  commonwealth, 
no  will  shall  be  effectual  to  pass  any  estate,  whether  real  or 
personal,  nor  to  change  it,  or  in  any  way  affect  the  same,  unless 
signed  by  the  testator  and  attested  by  three  witnesses." 

It  is  urged  against  the  application  of  this  reasoning  to  the 
present  case,  that  in  OUiffe  v.  Wells  the  will  did  not,  upon  its 
face,  make  it  appear  that  the  trust  was  intended  to  be  charitable, 
and  therefore  a  favorite  of  a  court  of  equity,  which  will  be  sus- 
tained if  possible. 

The  complainants  dispute  the  assumption,  implied  in  this 
proposition,  that  a  charitable  intent  appears  by  the  language 
of  the  will  in  question.  The  purpose  stated,  they  urge,  is  the 
establishment  of  a  school  of  undisclosed  character  for  appren- 
tices and  young  mechanics,  to  have  some  connection  with  the 
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H.  B.  Smith  Machine  Company,  as  is  indicated  by  the  require- 
ment that  the  stockholders  of  that  company  were  preferably  to 
be  trustees  of  the  school,  "  that  the  mutual  interests  now  estab- 
lished may  continue,"  and  they  pertinently  inquire  whether  it 
may  not  as  well  be  assumed  that  its  object  is  the  procuration  of 
the  services  of  apprentices  and  young  mechanics  for  that  com- 
pany, as  that  its  object  is  a  charitable  disposition  to  educate  that 
class  of  persons. 

But  if  we  assume  that  the  defendants*  proposition  is  correct 
in  fact,  is  it  sound  in  law  ?  Suppose  a  purpose  to  create  a  charity 
appears — not  generally,  but  of  a  limited  and  special  character — 
and  the  will  fails  to  disclose  the  limitation,  can  this  court,  in 
defiance  of  the  plain  requirement  of  the  statute  that  the  will  shall 
be  in  writing,  add  to  it  verbal  expressions  of  the  testator  which 
will  supply  and  define  the  limitation?  And  is  the  case  made 
stronger  by  the  testator's  direction  that  the  reference  shall  be 
had  to  these  expressions  ? 

I  do  not  perceive  any  reason  which  will  justify  such  action. 
In  favor  of  a  charity  clearly  indicated,  the  court  will  so  interpret 
general  terms  of  description  in  the  will  creating  it  as  to  render 
the  plain  purpose  capable  of  enforcement ;  but  where  the  will 
fails  to  indicate  what  the  purpose  is,  the  court  will  not  disre- 
gard a  statute  to  supply  that  which  the  will  omits. 

My  conclusions  determine  the  case  at  this  point,  and  it  is 
unnecessary  for  me  to  deal  with  other  questions  elaborately  and 
ably  argued  by  counsel  on  both  sides. 

Here  is  a  trust  for  a  purpose  which  the  testator  has  failed, 
l^ally  at  least,  to  define.  The  court  cannot  ascertain  the  pur- 
pose, and  therefore  it  cannot  execute  the  trust. 

It  will  be  decreed  that  the  legal  title  is  held  for  the  heirs-at- 
law  and  next  of  kin  of  the  testator. 
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The  National  Docks  and  New  Jersey  Junction 
Connecting  Railway  Company 

V. 

The  Pennsylvania  Railroad  Company  and  The  United 
New  Jersey  Railroad  and  Canal  Company. 

1.  Where  the  aid  of  the  court  of  chancery  is  invoked  to  effect  the  crossing 
of  one  ndhroad  by  another,  and  it  appears  that  the  right  to  cross  has  been 
doly  condemned,  and  that  the  damages  in  condemnation  have  been  based 
upon  a  manner  of  constracting  the  crossing  proposed  by  the  junior  road, 
which  is  claimed  to  be  unlawful  or  at  least  unfair,  this  court  will,  incidentally 
to  the  exerdse  of  its  jurisdiction  in  the  premises,  determine  the  legality  of  tlie 
proposed  manner  of  crossing. 

2.  A  preliminary  injunction  will  not  issue  where  the  right  of  the  complain- 
ant is  in  doubt 

3.  An  order  which  finally  disposes  of  all  matters  involved  in  the  cause  will 
ordinarily  not  be  made  until  final  hearing. 

On  order  to  show  cause  why  injunction  shall  not  issue. 

Heard  on  bill^  affidavits  and  schedules  thereto  annexed  and 
affidavits  in  reply. 

Mr.  QUbert  Collins^  Mr.  Charles  L.  Corbin  and  Mr.  Charles 
D.  Thompson^  for  the  motion. 

Mr.  James  B.  Vredenburgh  and  Mr.  Richard  V.  Lindabunff 
ccmtra. 

The  Chancellor. 

The  complainant  insists  that  it  acquired  a  right  of  railroad 
crossing  under  a  car  yard  of  the  defendants  by  means  of  an 
arched  passageway  of  masonry^  which  cannot  be  constructed 
without  temporarily  cutting  the  railway  tracks  in  the  yard,  and 
the  object  of  the  present  application  is  to  secure  an  injunction 
which  will  require  the  defendants  to,  from  time  to  time,  as  the 
work  of  building  the  passage  progresses,  remove  cars  they  may 
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Store  upon  their  tracks  in  the  line  of  crossing,  and  keep  them 
removed,  while  the  construction  at  each  point  of  removal  con- 
tinues in  accordance  with  a  manner  of  construction  declared  by 
the  complainant  in  its  condemnation  proceedings. 

The  complainant  is  a  railroad  corporation  organized  under  the 
(General  Railway  law  {Rev.  p.  9^6)  and  its  supplements.  As 
its  name  indicates,  it  will  serve  as  a  connection  between  the 
National  Docks  and  New  Jersey  Junction  railroads,  which  will 
be  about  half  a  mile  in  length,  entirely  within  the  limits  of  the 
city  of  Jersey  City.  Commencing  at  the  southerly  end  of  its 
route  and  running  northerly,  the  road  starts  at  a  point  in  the 
line  of  the  National  Docks  railway,  and  crossing  meadow  lands 
and  public  streets  for  some  one  thousand  five  hundred  feet, 
reaches  the  car  yard  of  the  defendants,  which  has  its  southerly 
boundary  upon  the  northerly  side  of  a  public  street  of  Jersey 
City  called  Railroad  avenue,  and  is  constructed  upon  an  elevated 
plateau  some  twenty-three  feet  above  the  grade  of  the  street. 
This  yard  is  about  five  hundred  feet  wide.  North  of  it  the  land 
is  again  low  until  the  line  of  the  New  Jersey  Junction  railway 
is  reached.  The  complainant  proposes  to  cross  this  car  yard  by 
the  passageway  already  indicated,  the  construction  of  which  will 
necessitate  the  temporary  opening  of  the  sur&ce  of  the  yard,  a 
portion  at  a  time,  for  its  entire  width,  and  thereby  the  disturb- 
ance at  different  times,  but  in  all,  of  twenty-one  railroad  tracks 
of  the  defendant,  located  and  used  over  the  line  of  the  passage- 
way. 

Upon  the  trial  of  the  appeal  from  the  report  of  commissioners 
in  the  proceedings  for  the  condemnation  of  the  right  to  cross,  the 
method  of  crossing  the  yard  was,  by  an  amendment  to  the  peti- 
tion, defined  to  be  by  the  arched  masonry  passageway  through  a 
strip  of  land  fifty-five  feet  wide,  over  which  passageway,  as 
the  same  should  be  completed,  the  car  yard  might  be  maintained 
and  operated. 

The  proposed  manner  of  constructing  that  passageway  was 
also  defined  at  that  trial.  It  was  declared  by  a  writing  filed 
with  the  clerk  of  the  court  to  which  the  appeal  was  taken,  that 
the  complainant  would  commence  work  at  the  southerly  side  of 
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the  car  yard  and  progress  in  building  northerly  by  sections, 
proceedings  as  tlie  language  of  the  declaration  states,  as  follows : 

**Seeond.  The  connecting  company  will  remove  from  their  right  of  way  the 
three  southerly  yard  tracks  of  said  owners,  being  tracks  one,  two  and  three, 
upon  the  commencement  of  their  work,  and  thereafter  will  keep  open  during 
the  progress  of  their  work  across  the  said  yard  tracks,  three  of  the  yard  tracks 
of  the  said  owners  crossing  the  route  of  connecting  company,  which  tracks 
shall  be  adjacent  to  each  other,  and  the  connecting  company  vdll  complete 
their  arch  in  sections,  so  that  when  yard  tracks  of  the  owners  in  excess  of  three 
in  number  shall  be  removed  from  the  route  in  the  course  of  construction,  an 
opportunity  shall  be  afforded  concurrently  therewith  to  the  owners  to  relay 
and  restore  therewith  to  use  a  like  number  of  those  previously  removed  across 
the  complete  section  of  the  arch,  so  that  said  owners,  during  the  construction 
of  said  arch,  may  at  all  times  l^ave  the  opportunity  to  maintain  and  use  all 
their  yard  tracks  except  three. 

**Thir(L  The  connecting  company  will  support  the  sides  and  the  north  end 
of  each  section  of  their  excavation  and  for  the  further  protection  of  the  yard 
track  next  north  of  and  adjacent  to  each  section  excavated,  will,  upon  begin- 
ning excavation  in  such  section,  place  stringers  under  such  track  across  the 
route  of  the  connecting  company,  commencing  with  yard  track  four  (4),  and 
when  that  track  is  taken  up  will  shift  the  stringers  to  the  track  crossing  the 
route  next  north  of  the  second  section  excavated,  and  so  on  across  the  yard ; 
such  stringers  to  be  placed  in  the  manner  usual  in  such  construction  and  so 
that  trains  may  be  run  over  the  track  until  such  track  shall  be  removed  by 
the  connecting  company  as  above  set  forth ;  which  stringers  will  be  placed 
under  each  track  in  such  manner  as  to  leave  it  substantially  at  the  elevation 
at  which  it  may  be  found  at  the  time  the  stringers  are  put  in  place. 

**Fourth,  The  connecting  company  will  locate  the  northerly  line  of  the 
most  northerly  section  but  one  of  their  excavation,  at  least  sixteen  feet  south- 
westerly from  the  nearest  point  of  the  southwesterly  rail  of  the  westbound 
engine  track,  so  that  the  eastbound  engine  track  may  be  operated  over  said 
space  left  between  the  excavation  and  the  westbound  engine  track ;  the  centre 
line  of  the  eastbound  engine  track  to  be  located  not  more  than  fourteen  feet 
distant  from  the  centre  line  of  the  westbound  engine  track  across  the  route 
of  the  connecting  company  during  the  progress  of  the  excavation  in  said 
section,  and  the  connecting  company  will  not  remove  said  eastbound  engine 
track  over  said  location  until  the  arch  shall  be  constructed  so  far  northerly 
that  the  eastbound  engine  track  can  be  shifted  and  used  by  the  owners  aoron 
the  completed  part  of  the  arch  if  they  desire  so  to  do." 

During  the  trial  in  the  circuit  court  the  defendants  insisted 
that  the  proposed  manner  of  constructing  the  crossing,  by  cutting 
their  tracks,  would  unnecessarily  and  unreasonably  interfere  with 
the  use  of  their  car  yard  while  the  work  progressed,  and  they 
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suggested  a  manner  of  construction  which  would  involve  the 
support  of  the  tracks  at  all  times  and  urged  that  their  plan  is 
feasible  and,  though  perhaps  more  expensive  to  the  complainant, 
will  be  attended  with  less  damage  and  inconvenience  to  them- 
selves. Their  insistment  was  that  the  complainant  must  adopt 
that  manner  of  construction  which,  being  reasonable  under  all 
circumstances,  will  cause  the  least  possible  damage  and  incon- 
venience to  them.  They  offered  to  prove  the  utility  of  the  manner 
of  construction  thus  suggested,  but  the  court  overruled  the  offer 
upon  its  conclusion  that  the  complainant  has  the  right  to  declare 
the  manner  of  constructing  the  crossing  for  the  purposes  of  the 
condemnation,  and  that  the  question  whether  that  manner  of 
crossing  would  be  enforced  would  properly  arise  in  this  court, 
if  its  aid  should  be  invoked  by  either  party.  The  trial  then 
proceeded  upon  the  complainant's  plan  of  crossing  and  prescribed 
manner  of  execution,  and  the  damages  were  accordingly  assessed 
by  the  jury.  The  amount  found  by  the  verdict  of  the  jury  has 
been  tendered  to  the  defendants  and  they  have  refused  to  accept 
it,  and  it  has  been  duly  paid  into  court.  The  complainant  has 
entered  into  possession  and  executed  part  of  the  work  of  con- 
struction of  its  crossing,  and,  upon  coming  to  the  first  of  the 
defendants^  tracks,  has  been  stopped  by  cars  stored  there  and 
by  other  obstructions. 

The  jurisdiction  of  this  court  in  the  premises  rests  in  the 
existence  of  mutual  rights  in  the  complainant  and  defendants  in 
the  use  or  easement  of  the  strip  of  land  in  which  the  crossing  is 
to  be  constructed,  the  appropriate  enjoyment  of  which  rights 
equity  will  control  and  r^ulate,  upon  being  satisfied  that  the 
parties  cannot  agree  with  respect  to  the  same.  National  Docks 
&o,  RaUroad  Co,  v.  United  OompanieSy  ^4.  Vroom  317, 

The  complainant  insists  that  the  easement  it  has  acquired 
is  a  crossing  which  has  been  defined  in  the  condemnation  pro- 
ceedings, not  only  as  to  the  character  and  location  of  its  structure, 
but  also  as  to  the  manner  in  which  it  is  to. be  constructed,  and 
that  both  the  character  of  the  crossing  and  the  manner  of  its 
construction  are  wholly  within  its  discretion  and  beyond  question 
by  the  defendants. 
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I  do  not  agree  with  this  proposition.  In  National  Docks  &c, 
Ch.  V.  United  Ckympanies,  supra,  the  court  of  errors  and  appeals 
held  that  a  railway  company  condemning  a  crossing  oyer  another 
railroad  might  determine  by  specification  in  its  petition  where  it 
would  cross  and,  "  within  lawful  bounds,"  how  it  would  cross 
the  senior  road,  the  legality  of  the  proposed  crossing  being  by 
such  specification  made  reviewable  by  certiorari  prior  to  the  con- 
clusion of  the  condemnation,  and  the  court  took  the  precaution 
to  add  that  if  when  the  easement  of  crossing  should  be  acquired, 
conflict  should  arise  as  to  its  use,  the  intervention  of  this  court 
could  be  invoked.  That  case  recognizes  the  law  to  be  in  accord 
with  the  public  benefit ;  that  railroads,  as  guo^t-public  institu- 
tions, designed  to  develop  the  country  through  &cility  in  trans- 
portation, may  be  multiplied  and  maintained,  to  accomplish 
which  result  a  new  or  junior  railroad  is  permitted  to  cross  its 
established  senior,  provided  the  crossing  shall  not  destroy  the 
ability  of  the  senior  to  fully,  fairly  and  freely  exercise  its  fran- 
chises; that  by  this  is  meant  not  an  ability  of  the  senior  to 
continue  with  the  same  appliances  exactly  located  as  theretofore, 
but  an  ability  in  it  to  freely  and  fairly  exercise  its  franchises 
substantially  as  theretofore,  yielding  to  such  reasonable  changes 
and  such  reasonable  temporary  disturbance  and  consequent  incon- 
venience as  the  necessities  of  the  crossing  and  the  work  of  its 
construction  may  occasion.  The  question,  what  is  a  reasonable 
temporary  disturbance  and  inconvenience,  arises  upon  the  sug- 
gestion of  the  manner  in  which  the  work  of  building  the  cross- 
ing may  be  accomplished.  If  it  is  not  raised  by  the  petition  in 
the  condemnation  proceedings  so  that  its  l^lity  may  be  consid- 
ered upon  certiorari,  this  court  will  determine  it  when  it  is 
appealed  to  by  either  party  to  r^ulate  the  use  of  the  mutual 
easement,  as  a  matter  incident  to  the  exercise  of  its  jurisdiction 
in  the  premises. 

The  complainant  now  seeks  the  aid  of  this  court  to  enforce  its 
proposed  manner  of  crossing.  That  manner  will  deprive  the 
defendants  of  the  use  of  three  or  more  of  their  tracks  at  one 
time  for  an  indefinite  period.  Is  such  deprivation  reasonably 
necessary?     Will    its  enforcement  amount  to  destruction  or 
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unlawful  impairment  of  the  ability  of  the  defendants  to  fairly 
enjoy  and  exercise  their  franchises?  These  questions  challenge 
the  legality  of  the  proposed  manner  of  construction.  National 
Docks  &o.  Co.  w.  United  Companies,  supra.  The  defendants 
offer  affidavits  to  show  that  the  proposed  manner  of  construction 
win  be  so  far  destructive  of  the  reasonably  fair  enjoyment  of 
their  car  yard  as  to  be  unlawful,  or,  though  it  be  within  l^al 
bounds,  it  is  yet  so  unreasonable  and  unfair  that  equity  will  not 
lend  its  aid  to  the  enforcement  of  it,  and  they  insist  that  the 
court  will  not  require  the  defendants  to  submit  to  it  until,  after 
final  hearing  upon  proo&  regularly  taken,  it  shall  with  full 
deliberation  have  passed  upon  these  questions. 

It  is  apparent,  if  I  now  grant  the  injunction  desired,  that  the 
complainant  will  proceed  to  complete  its  crossing  pending  final 
hearing  and  do  the  very  injury  which  the  defendants  deny  its 
right  to  do.  In  such  a  situation  a  preliminary  injunction  should 
not  issue.  CHtizens?  Coach  Co.  v.  Camden  Horse  RaUroad  Co., 
S  Stew.  Eq.  S04;  Haggerty  v.  Lee,  18  Stew.  Eq.  S66.  In  a 
former  application  for  injunction  in  this  matter  upon  a  pre- 
liminary hearing,  afler  argument  upon  facts  presented  by  ex 
parte  affidavits,  following  the  precedent  in  Jersey  City,  Newark 
and  Western  Railroad  Co.  v.  Central  Railroad  of  New  Jersey, 
3  Dick.  Ch.  Rep.  S79,  I  granted  an  injunction  which,  in  effect, 
prescribed  a  method  for  the  construction  of  this  very  crossing — 
no  method  having  been  declared  in  the  condemnation  proceed- 
ings— and  my  action  was  reversed  by  the  court  of  errors  and 
appeals,  upon  the  point  being  made  in  that  court,  that  I  had 
anticipated  that  which  should  not  have  been  determined  until 
afler  final  hearing.  Mr.  Justice  Gummere,  who  wrote  the 
opinion  of  the  court  of  errors  and  appeals  in  that  matter,  said 
upon  this  point :  '^  Moreover,  the  order  appealed  from,  although 
it  purports  to  be  a  mere  preliminary  order,  made  in  the  inception 
of  the  case,  and  upon  ex  parte  affidavits,  is,  in  reality,  nothing 
more  nor  less  than  a  final  decree,  for  it  disposes  absolutely  and 
finally  of  every  matter  which  is  involved  in  this  suit.  An  order 
or  decree  of  this  character  can  only  be  made  upon  final  hearing- 
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had  upon  pleadings  and  proofs  taken  upon  due  notice  and  in 
aeeordanoe  with  the  rules  and  practice  of  the  court/^ 

While  I  doubt  not  that  the  court  of  errors  and  appeals  in- 
tended to  decide  that  the  order  considered  in  the  case  before  it 
wrongly  anticipated  that  which  should  have  been  held  undeter- 
mined until  final  decree,  I  am  persuaded  that  it  could  not  have 
meant  to  broadly  hold,  as  the  language  of  the  opinion  appears 
to  imply,  that  cases  may  not  arise  in  which  a  preliminary  injunc- 
tion may  be  allowed,  which,  in  effect,  will  decide  all  questions 
involved  in  the  suit.  An  instance  of  the  kind  is  suggested  by 
Mr.  Justice  Magie,  in  the  opinion  of  the  court  of  errors  and 
appeals,  in  Delatoare^  Lackawanna  and  Western  Railroad  Co.  v. 
CenJtral  Slock  Yard  Co,,  16  Stew.  Eq.  605,  6W,  in  this  language : 
"Circumstances  may  be  presented  of  so  extraordinary  a  charac- 
ter as  to  justify  the  issue  of  a  mandatory  injunction  in  limine. 
If  the  whole  case  be  before  the  court  and  the  right  to  the  injunc- 
tion clear,  and  if  no  injury  is  done  to  the  party  enjoined  by  its 
issue,  but,  by  its  refusal,  irreparable  injury  is  done  to  the  appli- 
cant, then  it  would  not  savor  of  equity  to  deny  the  injunction." 

My  understanding  is  that  our  courts  have  always  recognized 
the  right  of  a  court  of  equity,  in  a  proper  case,  to  grant  a  man- 
datory injunction  after  preliminary  hearing,  even  though  that  be 
the  whole  relief  sought  in  the  case.  Rogers  Locomotive  &c. 
Works  V.  Erie  Railway  Co.,  5  C.  E.  Gr.  379;  Thropp  v.  Field, 
11  C.  E.  Or.  83;  Longwood  Valley  Railroad  Co.  v.  Baker,  12 
C.  E.  Or.  166;  Shivers  v.  Shivers,  6  Stew.  Eq.  578;  Wakeman 
V.  New  York,  Lake  Eiie  and  Western  Railroad  Co.,  8  Stew.  Eq. 
496;  Whitecar  v.  Micheno^;  10  Stew.  Eq.  6;  Lord  v.  Carbon 
L'on  Co.,  11  Stew.  Eq.  452;  Delaware,  Lackawanna  and  West-- 
em  Railroad  Co.  v.  Central  Stock  Yard  Co.,  16  Stew.  Eq.  75;  S. 
C.  on  appeal,  16  Stew.  Eq.  605;  Hodge  v.  Oiese,  16  Stew.  Eq. 
342,  350 ;  Bailey  v.  Schintzius,  18  Stew.  Eq.  178. 

I  apprehend,  then,  that  the  court  of  errors  and  appeals  meant 
to  decide  that  the  case  considered,  which  in  effect  was  designed 
to  permit  the  removal  of  an  obstruction  to  the  enjoyment  of  an 
easement,  did  not  present  such  features,  including  clear  right 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]       OCTOBER  TERM,  1896.  17 

Stimis  V.  Stimis. 

aod  great  hardship,  as  would  justify  the  anticipation  of  final 
decree.     So  underetood,  I  think  it  rules  the  present  case. 

I  will  deny  the  injunction  so  far  as  it  is  desired  to  put  in 
force  the  complainant's  declared  manner  of  crossing  the  tracks 
of  the  defendants,  but  will  grant  it  so  far  as  it  is  necessary  to 
protect  the  complainant^s  possession  of  the  place  of  crossing  up 
to  the  first  track  in  the  defendants'  car  yard,  restricting  such 
possession  in  use  so  that  it  will  not  disturb  that  first  track. 


Christopher  Stimis,  administrator  de  bonis  non  cum  tedamento 
annexo  of  John  Stimis,  deceased. 


John  B.  Stimis  et  al. 

1.  A  lapse  of  twenty  years  after  a  mortgage  has  become  doe,  within  which 
there  has  not  been  either  payment  or  demand  of  the  principal  or  interest,  or 
part  thereof,  or  entry  by  the  mortgagee  into  possession  of  the  mortgaged 
premises,  will  raise  a  presumption  that  the  mortgage  has  been  satisfied,  though 
in  £eu^  it  be  not  paid. 

2.  Sach  presumption  may  be  taken  advantage  of  by  demurrer  to  a  bill 
which  alleges  the  facts  raising  it  without  averring  circumstances  which  will 
rebut  it. 

3.  Lapse  of  time  will  not  be  allowed  to  defeat  an  express  trust,  cognizable 
in  equity  alone,  which  continues  to  be  acknowledged  and  acted  upon  by  the 
parties. 

4.  When  the  relation  of  trustee  and  cestui  que  trust  is  no  longer  admitted  to 
exist,  or  gross  laches  in  enforcing  a  known  right  or  long  acquiescence  in  the 
alleged  breach  of  trust,  is  shown,  and  lapse  of  time  has  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of  the  parties  or  other  circumstances 
give  rise  to  presumption  imfavorable  to  its  continuance,  a  court  of  equity, 
even  in  case  of  an  express  trust,  will  refuse  relief  upon  the  ground  of  lapse  of 
time  and  its  inability  to  do  certain  and  complete  justice. 

5.  A  mortgagor  became  the  executor  of  the  will  of  his  father,  the  mort- 
gagee, before  his  mortgage  was  paid,  the  beneficiaries  under  the  father's  will 
being  his  mother  for  her  life,  and  his  brothers,  sisters,  two  nephews  and  him- 
self, in  remainder.  After  the  mortgage  became  due  and  his  mother  died,  he 
retained  possession  of  the  mortgaged  premises,  and  failed  to  pay  interest  upon 
the  mortgage  or  to  pay  any  part  of  the  principal  thereof,  for  fifteen  years, 
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within  which  time  he  sold  a  portion  of  the  premises,  and  then,  never  having 
aocoonted  as  execator,  executed  a  satisfaction  of  the  mortgage,  and  thereafter, 
continuing  in  possession  of  the  mortgaged  premises,  sold  other  portions  thereof, 
and  yet  failing  to  pay  either  principal  or  interest,  lived  four  years  and  died. 
Three  years  after  his  death,  no  part  of  the  principal  or  interest  of  the  mort- 
gage having  yet  been  paid,  the  administrator  de  bonis  non  &c.  of  the  estate  of 
the  father  filed  his  bill  to  foreclose  the  mortgage.  Upon  demurrer  to  the  bill 
on  the  ground  that  more  than  twenty  years  had  elapsed  since  the  making  of 
the  mortgage,within  which  neither  principal  nor  interest  had  been  paid — ife2d, 
that  the  presumption  arising  from  such  lapse  of  time  without  the  payment 
indicated,  was  rebutted  by  the  implication  arising  from  the  executor's  failure 
to  account,  his  execution  of  the  satisfSeustion  and  the  near  relationship  between 
him  and  the  other  beneficiaries  of  his  fieither's  estate. 

On  demurrer  to  bill. 

The  bill,  which  was  filed  in  February^  1894^  alleges  that  in 
1851  Henry  Stimis  mortgaged  about  two  acres  of  land^  situate 
at  Belleville  in  Essex  county^  to  his  father,  John  Stimis.  to 
secure  the  payment  of  |500,  with  interest,  one  year  after  date, 
which  mortgage  was  duly  registered ;  that  later  in  the  same  year 
John  Stimis  died  testate,  leaving  him  surviving  his  widow, 
Anne,  three  sons,  Henry,  Christopher  and  William,  two  grand- 
sons, the  sons  of  a  deceased  son,  and  four  daughters ;  that  by  his 
will  he  gave  his  estate  to  his  widow  for  her  life,  "  but  not  to 
commit  waste,^'  and  at  her  death  to  his  children  and  the  sons  of 
his  deceased  son,  they  taking  one  share,  and  appointed  his  widow 
the  executrix  and  his  son  Henry  the  executor,  of  the  will ;  that 
the  will  was  duly  admitted  to  probate  and  both  the  executor  and 
executrix  named  in  it  qualified;  that  in  February,  1852,  the 
executrix  and  executor  filed  an  inventory  in  which,  among  other 
properties,  they  enumerated  this:  "Henry  Stimis  bond  and 
mortgage  |500;"  that  in  1872  the  widow  died,  and  in  1891 
Henry,  the  executor  and  mortgagor,  also  died ;  that  the  executrix 
and  executor  never  accounted,  nor  did  either  of  them  ever 
account;  that  in  1866  Henry  sold  a  strip  of  the  mortgaged  land 
to  the  Paterson  and  Newark  Railroad  Co.,  for  part  of  its  right 
of  way  (that  company  is  not  a  party  to  this  suit) ;  that  in  1887, 
as  executor,  he  executed  and  recorded  a  satisfaction  of  the  mort- 
gage, as  follows : 
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"I,  Henry  Stimis,  do  hereby  certify  that  a  certain  mortgage,  bearing  date 
the  thirtieth  day  of  Jane  in  the  year  of  oar  Lord  one  thousand  eight  hundred 
and  fifty-one,  made  and  executed  by  Henry  Stimis  to  John  Stimis,  to  secare 
the  sam  of  five  hundred  dollars,  and  registered  in  the  office  of  the  B^;ister  of 
the  county  of  Essex  in  Book  X  2  of  Mortgages,  page  231  <Scc.,  on  the  eigh- 
teenth day  of  February,  1852,  at o'clock,  —  M.,  is  paid  and  satisfied  and 

I  do  hereby  consent  that  the  same  may  be  discharged  of  record.  Dated  the 
eleventh  day  of  July,  1887. 

"Witness—  Henbt  SmoB,     [l.8.] 

"J.  R  Howell.  Exeeutor." 

that  in  fact  the  mortgage  had  never  been  paid  and  satisfied  by 
Henry  Stimis  nor  by  anyone  in  his  behalf;  that  at  the  time  of 
the  execution  and  record  of  the  satisfaction^  the  whole  of  the 
principal  of  the  mortgage,  with  large  arrears  of  interest,  re- 
mained due  and  owing  by  Henry  to  himself  as  executor  of  his 
fiither's  will ;  that  no  part  of  the  principal  of  the  mortgage  was 
ever  paid,  and  no  interest  was  paid  after  the  death  of  Anne 
Stimis;  that  the  execution  and  record  of  the  said  satisfaction 
was  without  consideration  and  in  fraud  of  the  estate  of  John 
Stimis,  deceased,  and  of  the  l^atees  under  his  will;  that  in 
1891,  some  three  months  before  he  died,  Henry  conveyed  two 
portions  of  the  mortgaged  property  to  his  daughter,  Susan  E. 
Burling,  who  knew  that  the  mortgage  had  not,  in  fact,  been 
paid ;  that  by  his  will  he  gave  the  residue  of  his  estate  to  his 
five  children ;  that  the  complainant  was  appointed  administrator 
de  bonis  non  cum  testamento  anrteoco  of  John  Stimis  in  May, 
1892;  that  the  complainant  has  obtained  possession  of  the 
mortgage,  and  that  since  the  execution  of  the  mortgage,  the 
mortgagor  and  his  devisees  and  assigns  have  retained  possession 
of  the  mortgaged  premises.  The  bill  prays  that  the  satisfaction 
of  the  mortgage  shall  be  decreed  to  be  void  and  of  no  effect,  and 
that  the  mortgage  shall  be  decreed  to  be  valid  and  that  the  equity 
of  redemption  in  the  mortgaged  premises  may  be  foreclosed. 

The  defendants  demur  on  the  ground  that  more  than  twenty 
years  have  elapsed  since  the  maturity  of  the  mortgage,  within 
which  neither  principal  nor  interest  has  been  paid,  and  that 
therefore  they  are  entitled  to  the  presumption  that  it  has  been 
satisfied. 
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Mr.  James  E.  HoweUy  for  the  demurrants. 

Mr,  Herbert  Bogga,  for  the  complainant* 

The  Chancellor. 

It  is  settled  by  the  adjudications  of  this  court  that  a  lapse  of 
twenty  years  after  a  mortgage  has  become  due,  within  which 
there  has  not  been  either  payment  or  demand  of  the  principal  or 
interest,  or  part  thereof^  or  entry  by  the  mortgagee  into  posses- 
sion of  the  mortgaged  premises,  will  raise  a  presumption  that 
the  mortgage  has  been  satisfied,  though  in  fact  it  be  not  paid. 
Wanmaher  v.  Van  Buskirk,  Sax.  686 ;  Evans  v.  Huffman^  1 
Hold.  Ch.  S64,;  Earned  v.  Earned,  6  C.  E.  Or.  g4S ;  Murphy 
V.  CoaieSy  6  Stew.  Eq.  4^4"  -A.nd  this  presumption  may  be 
taken  advantage  of  by  demurrer  to  a  bill  which  alleges  the  facts 
raising  it,  without  averring  circumstances  which  will  rebut  it. 
Olden  V.  Hubbard,  7  Stew.  Eq.  86.  The  formal  averment  in  a 
foreclosure  bill,  that  the  principal  and  interest  of  the  mortgage 
are  now  due  and  owing,  manifestly  a  mere  conclusion  argu- 
mentatively  insisted  upon,  is  not  admitted  by  demurrer.  Olden 
V.  Huhbardf  supra;  Redmond  v.  Dickersony  1  Stock.  607 ,  616. 

The  allegations  of  the  bill  considered  show  that  no  payment 
of  either  principal  pr  interest  of  the  mortgage  in  question  has 
been  made  since  the  year  1872,  that  is,  for  a  period  of  twenty- 
two  years  prior  to  the  filing  of  the  bill,  during  which  time  the 
mortgagor,  his  assigns  and  devisees  have  been  in  possession  of 
all  parts  of  the  mortgaged  premises,  and  it  fails  to  show  that 
within  that  time  any  demand  has  been  made  for  the  payment  of 
principal  or  interest,  or  any  part  thereof.  From  these  facts  the 
presumption  invoked  clearly  arises,  and  the  principal  question 
of  the  case  becomes,  whether  other  circumstances  averred  are 
sufficient  to  rebut  the  presumption. 

It  appears  that  in  1852  the  mortgagor  became  one  of  the 
executors  of  the  will  of  the  moiigagee,  which  will  devised  and 
bequeathed  all  the  testator's  estate  to  his  widow  during  her  life 
or  widowhood  with  this  addendum^  "  but  not  to  commit  waste,'* 
and  at  her  death  to  his  children,  of  whom  the  mortgagor  was 
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one.  As  executor  of  that  will  it  became  the  mortgagor's  duty, 
together  with  his  mother,  to  collect  the  assets  of  the  estate,  pay 
the  testator's  debts,  account  for  the  executorship  in  a  year  and 
transfer  the  residue  of  the  estate  to  the  life  tenant,  who  there- 
after would  become  accountable  for  it  to  those  who  were  to  take 
it  in  remainder.  The  estate  was  not  given  to  the  executors  in 
trust  for  the  widow  for  life  and  then  to  distribute  it  to  those 
taking  in  remainder,  but  was  given  directly  to  the  life  tenant, 
and  hence  the  trust  confided  to  the  mortgagor  through  the 
executorship,  so  far  at  least  as  the  mortgage  in  question  is  con- 
cerned, would,  in  r^ular  course,  terminate  with  the  accounting, 
which  became  due  in  the  year  1853,  and  his  transfer  of  it  at  that 
time  to  the  life  tenant.  It  appears  that  there  never  was,  in  feet, 
an  accounting,  and  because  of  this  circumstance,  coupled  with  the 
official  action  of  the  executor  in  1887,  when  he  satisfied  the 
mortgage  of  record,  it  is  claimed  that  the  trust  of  the  executor- 
ship, an  express  trust,  continued  until  the  mortgagor  died,  in 
1891,  and,  this  being  so,  that  lapse  of  time  will  not  avail  to 
defeat  the  relief  sought  by  the  complainant,  or,  in  other  words, 
that  the  presumption  already  referred  to  is  rebutted. 

It  is  the  rule  that  lapse  of  time  will  not  be  allowed  to  defeat 
an  express  trust  cognizable  in  equity  alone,  which  continues  to 
be  acknowledged  and  acted  upon  by  the  parties.  Kane  v.  Blood- 
goody  7  JohuB.  Ch,  111;  Conover^a  Executor  v.  ConoveVy  SaxL 
40s ;  Wanmaker  v.  Van  Buakirky  supra;  Allen  v.  Woolley,  1 
Or.  Oh.  e09;  Stark  v.  Hunton,  S  Or.  Ch.  Sll;  Dean  v.  Dean^ 
1  Stock.  4^6;  McCiane?8  Administraior  v.  Shepherd's  Executory 
6  C.  E.  Or.  76;  Marsh! e  Executor  v.  Oliver's  ExecutorSy  1  Mo- 
CaH.  e69;  Lindsley  v.  Daddy  SO  AU.  Rep.  896. 

The  reason  is,  that  the  possession  of  the  trustee,  while  the  rela- 
tion of  trustee  and  cestui  que  trust  is  admitted  to  exist,  is  deemed 
to  be  possession  for  the  cestui  que  trust  and  coincident  with  the 
title  of  the  cestui  que  trust  But  when  the  trustee  denies  the 
right  of  the  cestui  que  trust  and  his  possession  of  the  property 
becomes  adverse,  lapse  of  time  from  that  period  may  constitute 
a  bar  in  equity.  Kane  v.  Bloodgood,  supra;  Dean  v.  Dean, 
supra ;   Young  v.  Young.  18  Stew.  Eq.  4O ;  Starhey  v.  Fox,  7 


Digitized  by  LjOOQ  IC 


22  CASES  IN  CHANCERY.  [64  Eq. 

Stimis  V.  Stimis. 

Diek.  CK  Rep.  768;  S.  C.  affirmed  on  appeal,  8  Diok.  Ch. 
Rep.  XS9. 

And  even  if  the  proof  be  satisfactory  that  possession  and  the 
relationship  of  trustee  and  cestui  que  trust  was  at  one  time 
coincident^  there  may  be  certain  conditions  which  will  prevent 
the  application  of  the  rule  that  time  does  not  run  against  an 
express  trust,  for  when  the  relationship  is  no  longer  admitted 
to  exist  or  gross  laches  in  enforcing  a  known  right,  or  long 
acquiescence  in  the  alleged  breach  of  trust,  is  shown,  and  lapse 
of  time  has  obscured  the  nature  and  character  of  the  trust,  or 
the  acts  of  the  parties  or  other  circumstances  give  rise  to  pre- 
sumption unfavorable  to  its  continuance,  a  court  of  equity,  even 
in  a  case  of  express  trust,  will  refuse  relief  upon  the  ground  of 
lapse  of  time  and  its  inability  to  do  certain  and  complete  justice. 
Starkey  v.  Fox,  supra.  Vice-Chancellor  Green,  who  wrote  the 
opinion  in  the  case  just  cited,  which  opinion  was  adopted  by  the 
court  of  errors  and  appeals,  said:  ''This  doctrine  is  not  an 
exception  to  the  rule,  but  proceeds  on  an  inference  from  ikcts 
other  than,  but  in  connection  with,  the  lapse  of  time ;  that  the 
trust  has  been  executed  and  in  some  way  extinguished,  as  is  said 
by  the  master  of  the  rolls  in  Picketing  v.  Stamford,  IS  Ves.  Jr. 
683:  ^  Every  presumption  that  can  fairly  be  made  shall  be  made 
against  a  stale  demand.  It  may  arise  from  the  acts  of  the 
parties,  or  the  very  forbearance  to  make  the  demand  affords  a 
presumption  either  that  the  claimant  is  conscious  it  was  satisfied 
or  intended  to  relinquish  it.^  ^'  In  Starkey  v.  Fox,  an  adminis- 
trator who  had  prosecuted  a  suit  for  the  foreclosure  of  a  mort- 
gage belonging  to  his  intestate  to  sale,  bought  the  mortgaged 
premises  at  the  foreclosure  sale  in  his  own  name  as  administrator, 
and  subsequently,  in  the  year  1841,  accounted  for  it  as  an  asset 
remaining  in  his  name  undisposed  of,  in  trust  for  the  intestate's 
estate.  It  was  made  to  appear  that,  a  year  or  two  later,  through 
proceedings  in  ejectment,  he  secured  possession  of  the  mortgaged 
premises,  and  that,  later,  he  exercised  acts  of  ownership  over 
that  property,  building  thereon  and  clearing,  tilling  and  improv- 
ing the  soil,  paying  all  taxes  and  taking  all  income,  without 
accounting,  and  that  thus  he  lived  in  the  enjoyment  of  the  prop- 
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erty  until  the  year  1891,  when  be  died.  After  his  death  persons 
entitled  to  shares  of  the  intestate's  estate  filed  a  bill  to  enforce 
the  trust  in  the  property^  and  it  was  held,  among  other  things, 
that  a  presumption  had  arisen  that  the  trust  was  extinguished, 
which  presumption  had  not  been  rebutted. 

In  the  case  in  hand  the  executors  could  have  been  compelled  to 
account  in  the  year  1853,  and  thus  the  estate  which  was  to  go  to 
the  life  tenant  could  have  been  ascertained,  and  security  for  its 
safe  preservation,  upon  proof  that  it  was  in  danger  in  the  hands 
of  the  life  tenant,  if  need  be,  might  have  been  exacted,  but  those 
who  were  to  take  in  remainder,  who  then,  for  aught  that  appears 
to  the  contrary,  and  from  thence  to  the  present  time,  save  in  the 
ease  of  Henry  Stimis  himself,  were  living  and  sui  juris,  remained 
inactive.  After  twenty  years  the  life  tenant  died,  and  then  those 
in  remainder  became  entitled  to  possession,  and  yet  thereafter  for 
nineteen  years,  until  Henry  Stimis  died,  they  stood  by,  witness- 
ing the  possession  of  the  mortgaged  lands  by  him  and  his  grantees, 
and  acquiescing  all  that  time  in  his  failure  to  pay  them  interest 
upon  the  mortgage.  For  three  years  after  his  death  the  same 
conditions  continued,  and  then  the  present  action,  was  begun. 
Thus,  for  upwards  of  forty  years,  the  remaindermen  were  silent 
when  they  might  have  spoken,  and  for  more  than  twenty  years 
they  acquiesced  in  the  attitude  of  the  mortgagor  so  far  adverse 
to  his  holding  the  mortgage  in  trust  as  withholding  interest  and 
fiiilure  to  acknowledge  the  mortgage  as  a  valid  obligation  estab- 
lishes. Besides,  during  such  acquiescent  inaction  and  laches,  the 
lapse  of  time  carried  with  it  lives  of  both  life  tenant  and  mort- 
gagor, who  could  have  spoken  as  witnesses,  and  we  know  not 
what  other  evidences.  Did  the  defendant's  claim  of  rebuttal  rest 
alone  upon  the  mortgagor's  failure  to  account  as  executor,  I 
think  I  would  feel  constrained,  notwithstanding  the  importance 
of  his  due  discharge  from  his  trust  {Bank  v.  Heirorij  6  Ex,  Div, 
S19\  to  decide  that  the  presumption  of  the  satisfaction  of  the 
mortgage  has  been  rebutted.  PhUlippi  v.  PhiUippe,  116  U.  8. 
161.  But  not  only  did  the  mortgagor  fail  to  terminate  his 
trusteeship  of  the  mortgage  by  accounting  as  execntor,  but,  on 
the  contrary,  he  aflSrmed  the  continuance  thereof  in  the  year 
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1887^  seven  years  before  the  filing  of  the  bill,  when^  by  delib- 
erate writing  executed  in  virtue  of  a  still  existing  executorship 
and  continued  dominion  over  the  mortgage  in  that  fiduciary 
character,  he  declared  it  to  be  satisfied  and  paid.  This  declara- 
tion does  not  say  when  the  payment  was  in  fact  made,  but, 
standing  alone,  it  will  not  be  assumed  to  speak  of  a  condition 
prior  to  its  date.  The  instrument  appears  to  me  to  amount  to 
an  acknowledgment  of  the  existence  of  the  mortgage  and  con- 
tinuance of  the  executorship  in  control  of  that  instrument  to  the 
date  of  the  satisfaction  in  1887.  The  satisfaction  is  consistent 
with  the  executor's  failure  to  account  and,  by  that  means,  to  throw 
off  his  fiduciary  character  and  place  himself  in  the  position  of  a 
stranger  to  the  beneficiaries,  and,  considered  in  connection  with 
that  fact  and  the  near  family  relationship  between  the  executor 
and  the  beneficiaries,  I  deem  it  sufficient,  at  least  while  it  remains 
une^lained,  to  rebut  the  presumption  invoked  by  the  demurrants. 

There  is  absence  of  laches  with  reference  to  the  attack  upon 
the  satisfaction,  if  for  no  other  reason,  because  it  does  not  appear 
that  the  existence  of  that  instrument  was  known  to  the  cestuia 
que  tru9ient.    Linddey  v.  Doddy  supra. 

I  will  overrule  the  demurreif^  with  costs. 


Eliza  Wall 


Edward  F.  C.  Young  and  C.  Weaver  Loper,  receiver  of 
the  National  Cordage  Company. 

Where  it  was  made  to  appear  that  within  the  time  limited  for  the  presenta- 
tion of  claims  to  receivers  of  an  insolvent  corporation,  a  claimant  made  known 
her  demand  to  the  receivers  by  the  commencement  of  a  suit  against  them,  and 
thereafter,  while  the  suit  was  pending  undetermined,  entered  into  negotiations 
with  a  committee  of  creditors  having  charge  of  the  reorganization  of  the  busi- 
ness of  the  insolvent  company  and  adjustment  of  its  affairs,  with  which  com- 
mittee the  receivers  were  in  constant  communication  and  co-operation,  for  the 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]       OCTOBER  TERM,  1895.  26 

Wall  V.  Yotmg. 

settlement  of  the  daim,  and  bj  reason  of  her  confidence  in  an  oatoome  of 
those  negotiations  which  would  satisfy  her  claim,  neglected  to  make  formal 
presentation  of  it  to  the  receivers,  within  the  time  limited  as  aforesaid,  and 
^>plication  having  been  made  to  the  court  to  allow  the  presentation  of  the  claim 
before  distribation  was  made  of  the  assets  in  the  receivers*  hands,  and  it  having 
been  made  to  appear  that  no  embarrassment  in  the  administration  of  the  trost, 
which  the  receivers  could  not  and  should  not  have  provided  against,  in  view 
of  their  knowledge  of  the  intention  to  urge  the  claim,  had  occurred,  the 
claimant  was  permitted  to  present  the  claim  beyond  the  time  limited ;  but 
circumstances  appearing  which  indicate  that  the  claim  may  not,  in  whole  or 
in  part,  be  a  just  and  equitable  one  though  possibly  in  form  legal,  the  presen- 
tation was  allowed  merely  for  the  purpose  of  having  the  merits  of  the  claim 
Investigated,  the  right  being  reserved  to  hereafter  admit  it  wholly  or  partially 
to  a  dividend,  as  justice  and  equity  may  require. 


On  petition  for  leave  to  present  claim. 

Mr.  Richard  V.  Lindaiurj/j  for  the  claimant. 

Mr.  William  H.  Oorbiuy  with  whom  was  Mr.  John  L.  Cad- 
walader  (of  New  York),  for  the  receivers. 

The  Chancellob. 

The  National  Cordage  Company,  incorporated  under  the  laws 
of  this  state,  was  adjudged  by  this  court  to  be  insolvent  qu  the 
4th  of  May,  1893,  and  Edward  F.  C.  Young  and  G.  Weaver 
Loper  were  appointed  receivers,  to  administer  its  assets  accord- 
ing to  law.  Later,  by  order  of  this  court,  the  creditors  of  the 
company  were  required  to  present  their  claims  and  demands  to 
the  receivers  on  or  before  the  Slst  day  of  August,  1893. 

In  other  states,  the  same  gentlemen  were  appointed  ancillary 
receivers,  such  ancillary  appointment  in  New  York  being  made 
by  the  United  States  circuit  court  for  the  southern  district  of 
that  state. 

The  assets  and  liabilities  of  the  company  were  very  large. 

"Within  a  few  days  after  the  adjudication  of  insolvency,  cer- 
tain of  the  creditors  and  stockholders  of  the  company  agreed 
upon  a  committee  of  three  gentlemen  who  should  look  after 
their  interests  and  endeavor  to  bring  about  a  reorganization  of 
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the  business  of  the  insolvent  company  so  that  its  value  as  a 
going,  active  concern,  which  activity  gave  principal  value  to  its 
material  assets,  might  be  preserved  to  those  who  were  pecuniarily 
interested  in  the  oompany.  That  committee  thoroughly  famili- 
arized itself  with  the  affairs  of  the  company  by  daily  confer- 
ences with  the  receivers  and  an  examination  of  the  books,  papers 
and  property  of  the  concern.  They  made  industrious  efforts  to 
ascertain  all  the  creditors  and  stockholders  and  to  invite  them  to 
participate  in  a  scheme  to  acquire  and  reorganize  the  business  for 
the  mutual  benefit  of  all  who  should  thus  come  in.  After  the 
expiration  of  the  time  limited  by  the  court  within  which  the 
claims  of  creditors  should  be  presented,  they  were  able,  as  they 
supposed,  to  know  what  creditors  entitled  to  participation  in  the 
assets  had  joined  in  the  scheme  of  reorganization,  and  finding 
that  the  great  majority  had  united  in  it,  they  offered  the  receivers 
$5,000,000 — about  enough  to  pay  the  creditors  one-third  of 
their  claims — for  the  entire  assets  and  good  will  of  the  insolvent 
company,  which  sum  was  to  be  paid  partly  in  the  bonds  of  a 
new  company  to  be  formed  to  continue  the  business  acquired, 
and  partly  in  cash,  under  an  arrangement  with  the  creditors  who 
had  joined  in  the  reorganization  that  the  dividends  paid  by  the 
receivers  should  go  to  the  reorganization  committee  and  that  that 
committee  would  make  settlements  with  them,  as  previously 
agreed  upon,  which  should  be  favorable  to  the  future  of  the  new 
company.  Thus,  only  a  small  portion  of  the  $5,000,000  bid, 
necessary  to  pay  the  expenses  of  the  receivership  and  dividends 
to  a  few  creditors  who  refused  to  join  in  the  new  company, 
would  be  taken  permanently  from  the  reorganization  committee. 
By  this  means  a  much  larger  price  was  had  for  the  assets  of  the 
insolvent  company  than  could  be  had  by  any  other  scheme  of 
disposal,  because  it  was  impossible  to  find  another  bidder  for  the 
entirety,  and  abandonment  of  the  going  business,  called  ^'  good 
will,''  so  that  the  material  assets  might  be  sold  in  small  parcels, 
predicated  a  much  smaller  realization,  besides,  whatever  profit 
was  hod  in  that  purchase  enured  to  the  benefit  of  those  creditors 
and  stockholders  who  concluded  to  venture  in  the  scheme  of 
reorganization,  which  was  open  to  all. 
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The  recefivers  reported  the  offer  to  the  court,  and,  after  all 
parties  interested  were  heard,  they  were  authorized  to  accept  it, 
and  sale  was  accordingly  made. 

After  this  sale,  and  before  distribution  of  the  assets,  the 
petitioner,  Eliza  Wall,  made  her  present  application,  whidi  is 
that  she  may  be  allowed  to  present  to  the  receivers  a  claim  for 
$554,900,  with  interest,  from  the  year  1890. 

The  receivers  resist  the  application  because  they  urge  that  it 
disturbs  the  calculations  of  the  reorganization  bidders,  which 
were  based  upon  the  definite  ascertainment  of  the  creditors  of 
the  insolvent  company  through  the  instrumentality  of  the  court's 
limitation  of  the  presentation  of  claims,  and  because  they  claim 
that  the  petitioner,  though  well  aware  of  the  limitation  upon  the 
presfflitation  of  claims,  for  the  purpose  of  securing  the  retirement 
of  commercial  paper  upon  which  Mr.  WalPs  sons  were  liable, 
purposely  refrained  from  presenting  her  claim  until  such  retire- 
ment was  had  through  the  influence  of  the  reorganization, 
r^ardless  of  the  inconvenience  and  injury  that  a  prosecution  of 
her  claim  at  the  present  time  will  create. 

The  origin  of  the  claim  of  Eliza  Wall  appears,  upon  examina* 
tion  of  the  voluminous  record,  testimony  and  exhibits,  which 
have  been  taken  and  produced,  as  follows : 

Four  parties,  who  theretofore  had  engaged  in  the  manufacture 
of  cordage  and  binder  twine,  by  their  officers  and  agents,  caused 
the  incorporation  of  the  National  Cordage  Company,  with  pur- 
pose to  effect  a  consolidation,  and  practically,  a  monopoly  of  the 
cordage  and  binder  twine  business  throughout  the  United 
States.  Those  four  parties  were :  The  firm,  L.  Waterbury  & 
Company,  which  consisted  of  James  A.  Waterbury  and  Chauncey 
Marshall ;  the  firm,  William  WalFs  Sons,  which  then  consisted 
of  Frank  T.  Wall,  Eh'za  Wall  and  Michael  W.  Wall,  but  after 
April  3d,  1888,  of  Eliza  Wall,  Frank  T.  Wall,  and  Frank  T. 
Wall  and  Edwin  R.  Brinkerhoff,  trustees;  the  corporations, 
Tucker  &  Carter  Cordage  Company,  of  which  John  A  Tucker 
was  president,  Edwin  A.  Johnson  was  secretary  and  William 
A.  Tucker  was  treasurer,  and  the  Elizabethport  Cordage  Com- 
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pany,  of  which  Elisha  M.  Fulton  was  president,  Francis 
Gilbert  was  secretary  and  Willard  P.  Whitlock  was  treasurer. 

At  the  organization  of  the  National  Cordage  Company,  its 
capital  stock  consisted  of  fifteen  thousand  shares,  of  the  par 
value  of  $100  each,  making  the  entire  capital  $1,600,000,  which, 
in  1890,  appears  to  have  been  held  as  follows :  James  A.  Water- 
bury  and  others,  trustees  for  the  several  parties  interested  in  the 
National  Syndicate,  fourteen  thousand  nine  hundred  and  fifty- 
five  shares ;  James  M.  Waterbury,  C.  P.  Marsh,  Frank  T.  Wall, 
Edwin  R.  Brinkerhofi*,  Elisha  M.  Fulton,  Chaunoey  Marshall, 
John  A.  Tucker,  Willard  P.  Whitlock  and  William  Marshall, 
five  shares  each. 

The  individuals  named,  or  some  of  them,  were  the  directors 
of  the  company.  The  scheme  of  procedure,  so  fiair  as  it  is  mate- 
rial to  the  matter  now  in  question,  involved  the  lease  of  the 
manufacturing  plants  of  each  of  the  parties  and  the  lease  of 
other  cordage  manufactories  to  the  National  Cordage  Company 
for  a  term  of  years,  and  the  operation  of  these  plants  by  the 
lessors  under  sub-leases  back  from  the  National  Cordage  Com- 
pany to  them,  for  the  benefit  of  both  the  National  Cordage 
Company  and  themselves,  the  latter  company  supplying  the  raw 
material  and  selling  the  product  or  fixing  the  prices  at  whidi  it 
should  be  sold  by  the  sub-lessees.  Thus,  the  parties  to  the  com- 
bination, through  the  instrumentality  of  the  corporaticm  of 
which,  by  means  of  the  leases  and  sub-leases,  they  became 
dependents,  bound  themselves  and  others  together  so  that  they 
could  not  enter  into  competition  as  rivals  and  they  would 
largely  control  the  business  in  which  they  were  engaged.  To 
give  that  corporation  strength  and  credit,  each  of  the  four  firms 
or  corporations  thus  interested  from  time  to  time  loaned  its  lia- 
bility in  some  form  upon  the  commercial  paper  of  the  National 
Cordage  Company,  and  thereby  became  the  more  firmly  identi- 
fied in  interest  with  it.  Extending  the  scope  of  the  company, 
still  other  cordage  factories  were  secured  by  profit-sharing 
contracts. 

In  August,  1890,  the  management  determined  to  increase  the 
capital  stock  of  the  National  Cordage  Company,  and  to  that  end 
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had  its  assets  examined  and  valued  in  such  a  way  that  the  valu- 
ation would  appear  to  justify  an  increase  of  $13,600,000  in  the 
capital  stock.  Entering  into  this  valuation  was  the  acquirement 
of  fees  of  the  leased  plants,  in  place  of  the  leases,  and  covenants 
from  the  vendors  which  would  restrain  them  from  engaging  in 
rival  manufacturing.  The  result  of  the  scheme  was,  that,  pur- 
suing the  forms  of  law,  they  increased  the  capital  stock  of  the 
National  Cordage  Company  to  $15,000,000— 15,000,000  of 
preferred  stock,  with  cumulative  eight  per  cent  annual  dividends, 
and  $10,000,000  of  common  stock.  The  plan  was  that  the  pre- 
ferred stock  should  be  devoted  to  securing  the  fees  of  the  leased 
mannfacturing  plants  and  the  new  $8,600,000  of  common  stock 
should  be  distributed,  by  way  of  dividend,  to  the  then  existing 
stockholders,  that  is,  the  four  manufacturing  concerns  men- 
tioned, William  Wall's  Sons  having  a  little  less  than  one- 
seventh  interest  therein.  It  was  then  that  the  company  agreed 
for  the  ]>urchase  of  the  plant  of  William  WalFs  Sons  for 
$964,900,  })ayable  on  delivery  of  proper  instruments  of  convey- 
ance, and  the  plants  of  the  other  parties  at  corresponding  figures. 

Shortly  after  the  agreement  of  sale,  four  thousand  shares  of 
the  preferred  stock,  of  the  par  value  of  $400,000,  were  trans- 
ferred to  William  Wall's  Sons  in  part  payment  of  the  $954,900 
which,  under  the  agreement,  was  to  be  paid  to  them.  The  remain- 
ing $664,900  was  not  paid  and,  although  the  four  thousand 
shares  of  preferred  stock  were  passed  over  to  William  Wall's 
Sons,  no  formal  conveyances  of  the  plant  of  the  National  Cord- 
age Company  were  delivered.  While  the  machinery  and  other 
personal  property  of  the  William  Wall's  Sons'  plant  were  owned 
by  the  firm,  the  real  estate  used  by  it  was  the  property  of  Frank 
T.  Wall  and  the  estate  of  Michael  W.  Wall,  deceased,  for  which 
Frank  T.  Wall  and  Edwin  R.  Brinkerhoff  were  trustees.  The 
present  claimant,  Eliza  Wall,  does  not  appear  to  have  had  any 
interest  in  the  real  estate. 

By  the  partnership  articles  of  William  Wall's  Sons  it  was 
agreed  that  Frank  T.  Wall  should  have  general  charge  of  the 
business  of  the  concern,  and  the  exclusive  right  to  sign  the  name 
of  the  firm,  and  under  that  power  he  appears  to  have  agreed  to 
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the  sale  of  the  plant.  Mrs.  Wall  did  not  participate  in  the 
management  of  the  business,  but  from  time  to  time  required 
statements  of  it  to  be  rendered  to  her,  and  appointed  agents  to 
examine  into  the  condition  of  the  business.  It  appears  that 
those  agents  had  difficulty  in  getting  the  satisfaction  they  wished 
and  were  obstructed  in  their  inquiries  by  the  imperfect  way  in 
which  the  books  of  the  firm  were  kept,  but  nevertheless  enough 
appears  to  satisfy  me  that  she  was  apprised  of  the  fact  that  the 
firm  of  which  she  was  a  member  was  in  the  cordage  combina- 
tion referred  to,  and  that  because  thereof  it  had  a  considerable  ad- 
vantage and  profit,  and  I  think  that  the  plant  of  William  WalFs 
Sons  had  been  bargained  to  it,  although  she  may  not  have 
known  the  particulars  and  full  extent  of  the  entanglement  of  her 
firm.  Exactly  how  fiair  the  profits  reconciled  her  to  companion- 
ship with  the  syndicate,  presently  defined,  does  not  appear  with 
certainty. 

The  statements  rendered  to  Mrs.  Wall  show  that  in  1890  the 
machinery  and  personal  property  agreed  to  be  sold  to  the 
National  Cordage  Company  were  valued  by  the  firm  at  less  than 
$200,000,  and  that  her  interest  in  the  partnership  equaled  about 
fifteen-sixteenths  of  its  assets,  which  assets  appeared  to  be  made 
up  of  cash,  merchandise,  bills  receivable,  machinery,  book 
accounts,  interest  in  National  Cordage  Company  stock  and 
National  Cordage  Company  indebtedness  to  the  firm. 

Early  in  October,  1891,  the  four  parties  (firms  and  corpora- 
tions) organized  a  voluntary  association  which  they  called  the 
^'  National  Syndicate,^'  but  which  operated  under  the  name  of  L. 
Waterbury  &  Company,  which  is  said  to  have  been  formed  prin- 
cipally for  the  purpose  of  dealing  in  the  stocks  of  the  National 
Cordage  Company,  and  on  the  31st  of  that  month,  Frank  T.  Wall, 
acting  for  William  Wall's  Sons,  assenting,  the  syndicate  agreed 
that  the  National  Cordage  Company  was  indebted  for  unpaid  pur- 
chase-price of  their  several  plants,  as  follows :  To  L.  Waterbury 
&  Company,  $570,579.90,-  to  William  WalFs  Sons,  $587,084.20; 
to  the  Tucker  &  Carter  Cordage  Company,  $590,621.07,  and  to 
the  Elizabethport  Cordage  Company,  $390,947.07.  And  they 
also  agreed  that  as  they  were  members  of  a  syndicate  of  stock- 
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holders  of  the  National  Cordage  Company,  and  it  was  to  the 
interest  of  all  of  them  to  transfer  their  claims  against  that  com- 
pany to  the  '^  National  Syndicate  '^  and  take  therefor  obligation, 
of  the  syndicate,  they  would  do  so.  Thereupon,  this  entry, 
among  other  entries,  was  made  in  the  ledger  of  the  National 
Cordage  Company : 

Wm.  Wallas  Son&— Mill  Accoukt. 

Dr. 
189L 

Janj.  31.  To  cash  paid $400,000  00 

Oct    31.    ''  balance  transferred  to  National  Syn- 
dicate      687,084  20 

$987,084  20 

Gv 
1891. 
Jany.  31.  By  valne  of  fees,  leases,  contracts  &c....  $954,^00  00 

Oct    31.    "    interwt  to  date. 32,184  20 

$987,084  20 

A  few  days  after  the  National  Cordage  Company  became 
insolvent,  the  firm  of  William  WalPs  Sons  was  dissolved  and 
went  into  liquidation.  Mrs.  Wall  assumed  to  be  the  liquidating 
partner,  and  acted  under  the  advice  of  Messrs.  Martin  &  Smith, 
a  firm  of  lawyers  in  New  York  city,  of  which  Mr.  Pennington 
Whitehead  was  a  member.  William  WalFs  Sons  appear  to  have 
been  involved  by  liability  on  paper  of  the  National  Cordage 
Company  to  the  extent  of  more  than  five  hundred  thousand 
dollars,  and  Mrs.  Wall  and  her  lawyers  deemed  it  to  be  wise,  in 
the  liquidation  of  its  affairs,  to  act  harmoniously  with  the  other 
parties  to  the  National  Syndicate  and  the  receivers  and  reorgani- 
sation committee  of  the  National  Cordage  Company,  so  that  the 
paper  on  which  this  liability  existed  would  be  retired  by  the 
settlements  and  compromises  brought  about  by  those  interests. 
To  farther  this  determination  and  ascertain  the  extent  of  the 
responsibility  of  William  Wall's  Sons  and  the  ability  of  the 
National  Cordage  Company  and  the  purpose  of  the  reorganiza- 
tion committee  and  the  remaining  members  of  the  syndicate,  Mr. 
Whitehead   was  an   almost  daily  visitor  at  the  oflSce  of  the 
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receivers  of  the  National  Cordage  Company,  and  in  oommunica- 
tion  with  the  counsel  of  the  receivers  and  the  reorganization 
committee.  One  of  the  counsel  of  the  receivers  testifies  that  at 
one  of  these  visits,  early  in  June,  1893,  he  handed  Mr.  White- 
head a  notice  of  the  order  to  limit  the  presentation  of  claims  of 
creditors,  which  notice  made  known  to  Mr.  Whitehead  the  time 
within  which  his  clients  might  present  claims  to  the  receivers. 

Mr.  Whitehead  testifies,  on  the  other  hand,  that  he  is  quite 
certain  that  the  counsel  referred  to  did  not  hand  him  a  copy  of 
the  order  limiting  the  presentation  of  claims,  evidently  meaning 
the  paper  to  which  counsel  referred,  which  was  not  a  copy  of 
the  order,  but  a  notice  of  the  order.  It  is  evident,  if  the  recol- 
lection of  the  receivers*  counsel  be  correct,  that  the  fact  of  the 
receipt  of  the  notice  escaped  Mr.  Whitehead's  attention  or  recol- 
lection. Mr.  Whitehead  is  a  member  of  the  bar  of  this  state, 
and  as  such,  was  aware  of  the  practice  of  this  court  in  cases  of 
insolvent  corporations  to  make  an  order  to  limit  the  time 
within  which  the  claims  of  creditors  may  be  presented  to 
receivers,  in  order,  if  allowed,  to  share  in  the  moneys  to  be  dis- 
tributed. The  likelihood  of  his  expecting  and  watching  for 
such  an  order,  especially  as  it  appears  that  he  was  acting  for 
several  other  creditors  of  the  insolvent  company,  is  so  conspicu- 
ous that  it  is  difficult  to  understand  how  he  failed  to  take  notice 
of  it.  He  explains  his  fisiilure  by  the  fact  that  through  the  com- 
mencement of  a  suit,  he  brought  about  negotiations  with  refer- 
ence to  a  general  settlement  of  the  affieiirs  of  William  Wall's 
Sons  which  included  an  adjustment  of  the  claim  in  question. 

The  proofs  demonstrate  that  he  was  intent,  primarily,  upon 
protecting  William  Wall's  Sons,  his  client,  Mrs.  Eliza  Wall,  being 
the  person  most  largely  interested  in  that  concern,  from  loss  by 
reason  of  its  liability  upon  some  $512,000  of  the  National 
Cordage  Company  paper,  and,  secondly,  upon  securing  her  from 
either  syndicate  or  cordage  company  whatever  he  could  of  the 
unpaid  $554,900. 

Looking  to  the  accomplishment  of  these  ends,  on  the  22d  of 
July,  1893,  he  commenced  suit  in  the  supreme  court  of  New 
Tork  in  behalf  of  Eliza  Wall  against  the  parties  composing  the 
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National  Syndicate,  oorporations  and  individuals,  and  as  well 
the  National  Cordage  Company  and  the  receivers  of  that  company. 
The  cause  of  action  was  based  upon  allegations  of  the  sale  of  Wil- 
liam WalFs  Sons'  plant  to  the  National  Cordage  Company;  of 
the  formation  of  the  National  Syndicate,  one  purpose  of  which, 
it  is  allied,  was  the  appropriation  to  its  own  uses  of  the 
$954,900  to  be  paid  for  the  William  Wall's  Sons'  plant;  that 
four  thousand  shares  of  preferred  stock  of  the  National  Cordage 
Company  was  never  lawfully  delivered  to  William  Wall's  Sons, 
but  was  diverted  to  the  syndicate,  but  that  the  $554,900,  with 
interest,  remains  due ;  that  an  attempt  was  made  to  shift  that 
indebtedness  from  the  cordage  company  to  the  syndicate,  but  the 
proceeding  in  that  respect  was  unlawful ;  that  the  syndicate  had 
some  stock-gambling  claims  against  it  which  are  unlawful,  but 
which  it  nevertheless  intended  to  pay  from  its  assets,  and  thereby 
deplete  them  and  endanger  Mrs.  Wall's  recovery  for  the  four 
thousand  shares  of  preferred  stock  which  was  appropriated  by 
the  syndicate  to  its  own  uses.  The  complaint  prayed,  among 
other  things,  for  an  injunction  to  prevent  any  disposition  of  the 
assets  of  the  syndicate ;  for  a  receiver  of  those  assets ;  that  the 
agreement  of  sale  of  William  Wall's  Sons'  plant  to  the  National 
Cordage  Company  may  be  decreed  to  be  void ;  but  if  it  should 
be  decreed  to  be  valid,  that  the  receivers  of  the  National  Cordage 
Company  might  be  decreed  to  pay  her  the  amount  to  be  paid 
therefor,  $954,900  with  interest,  or  a  proper  dividend  on  that 
sum. 

The  complaint  in  that  suit,  a  summons  and  a  rule  to  show 
cause  why  a  receiver  of  the  assets  of  the  syndicate  should  not  be 
appointed,  together  with  a  notice  that  application  would  be  made 
to  the  United  States  circuit  court  for  the  southern  district  of  New 
York  for  leave  to  maintain  such  suit  against  the  receivers,  were 
served  upon  Mr.  Loper,  one  of  the  receivers,  on  the  22d  of  July, 
1893. 

Immediately  after  the  commencement  of  that  suit,  the  reor- 
ganization committee  of  the  National  Cordage  Company  and 
two  or  three  individuals  concerned  in  the  National  Syndicate, 
opened  negotiations  with  Mr.  Whitehead  for  a  settlement  of  the 
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suit,  which  shortly  resulted  in  an  agreement  to  the  effect  that 
the  assets  of  the  syndicate  should  be  transferred  to  trustees,  who 
should  use  them  in  paying  and  compromising  the  debts  of  that 
iussociation  due  to  those  who  were  not  members  of  the  syndicate, 
and  then  the  syndicate's  indebtedness  to  the  four  manufacturing 
concerns  which  participated  in  it,  of  which  indebtedness  the 
balance  due  for  William  Wall's  Sons'  plant,  $554,900  and  inter- 
est, should  be  first  paid  and  go  to  Mrs.  Wall,  and,  with  the 
remaining  indebtedness  to  the  four  concerns,  $400,000,  the  par 
value  of  the  four  thousand  shares  of  preferred  stock,  which  was 
appropriated  by  the  syndicate  from  William  Wall's  Sons,  should 
share  pro  rata.  If  there  should  remain  a  surplus,  it  was  to  be 
divided  so  that  William  Wall's  Sons  would  get  a  proportion- 
ate share  of  it.  On  the  execution  of  such  trust,  among  other 
things,  the  suit  was  to  be  discontinued  and  Mrs.  Wall  was  to 
release  the  receivers  of  the  National  Cordage  Company  from  all 
claims  except  those  growing  out  of  the  commercial  paper  re- 
ferred to,  and  was  to  confirm  to  them  the  title  to  the  William 
Wall's  Sons'  plant.  Among  others,  the  receivers  of  the  National 
Cordage  Company  and  the  reorganization  committee  were  to  be 
parties  to  a  formal  agreement  of  settlement  which  was  to  be 
prepared.  Minute  of  the  agreement  thus  arrived  at  was  made  by 
the  counsel  for  the  reorganization  committee,  who  later  disagreed 
and  thereafter  were  unable  to  come  together.  The  last  confer- 
ence between  them  was  on  the  17th  of  August.  During  Sep- 
tember and  October  Mr.  Whitehead  was  in  Europe.  Upon  his 
return,  in  November,  his  attention  was  called  to  a  printed  state- 
ment by  the  receivers,  which  represented  among  the  liabilities 
of  the  National  Cordage  Company  this  item :  "  Wm.  Wall's 
Sons,  $512,000."  And  thereupon  he  called  upon  one  of  the 
counsel  for  the  receivers  and  asked  whether  that  item  repre- 
sented the  claim  of  William  Wall's  Sons  or  only  their  accom- 
modation endorsements,  and  was  told  that  it  represented  the 
latter.  After  that  there  was  some  further  effort  at  compro- 
mise with  members  of  the  reorganization  committee,  but  it  was 
unsuocessftiK 
Pending  all  these  negotiations  for  settlement,  Mr.  Whitehead 
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refrained  from  pressing  his  motion  before  the  United  States  cir- 
cuit court  for  permission  to  sue  the  receivers,  but  in  January, 
1894,  after  the  n^otiation  failed,  upon  a  new  notice  he  applied 
to  that  court  and  the  receivers  defaulting  in  appearance,  obtained 
the  desired  permission.  A  few  days  later  he  realized  that  this 
court  had  limited  the  time  within  which  creditors'  claims  should 
be  presented  to  the  receivers,  and  obtained  a  copy  of  the  court's 
order  and  finding  that  the  time  limited  had  expired  four  months 
or  more,  he  made  the  present  application. 

The  testimony  clearly  shows  that  from  the  time  the  suit  in  the 
supreme  court  of  New  York  was  commenced  until  after  the  sale 
of  the  assets  of  the  National  Cordage  Company,  the  reorganiza- 
tion committee  had  continually  before  it  in  the  shape  of  the 
unsettled  suit  of  Mrs.  Wall,  notice  of  her  purpose  to  press  her 
claim  for  the  $554,900,  with  interest,  against  the  National 
Cordage  Company.  If  the  receivers  did  not  know  of  this  pur- 
pose, it  was  because  of  n^ligence  attributable  to  them.  The 
complaint  in  the  New  York  suit  was  served  upon  Mr.  Loper 
and  by  him  handed  to  one  of  the  counsel  employed  by  the 
receivers.  I  cannot  account  for  a  failure  to  read  and  understand 
it,  upon  any  other  hypothesis  than  n^ligence.  Mr.  Whitehead's 
fault  was  not  concealment  of  his  purpose,  but  failure  to  present 
a  formal  claim,  upon  which  the  receivers  might  adjudicate, 
within  the  time  limited  for  the  presentation  of  such  claims. 

It  does  not  appear  that  this  is  a  case  of  deliberate  disregard  of 
the  chancellor's  order  in  subserviency  to  an  ulterior  purpose 
detrimental  to  the  trust  administered,  as  was  Lee  v.  Green^  1  Diek. 
Ch.  Rep.  1 ;  nor  does  it  appear  that  the  &ilure  to  present  the 
claim  was  the  result  of  careless  indifference.  While  it  does 
appear  that  during  the  delay  the  bulk  of  the  commercial  paper 
upon  which  William  Wall's  Sons  were  liable  was  taken  up  by  the 
reorganization  committee,  and  that  thereby  an  achievement  much 
desired  by  Mrs.  Wall  was  accomplished,  it  does  not  appear  that 
her  claim  now  urged  was  withheld  so  that  she  might  secure  that 
event.  On  the  contrary,  her  complaint  in  the  New  York  suit 
made  it  clear  that  it  was  her  purpose  to  urge  this  claim.  Indeed, 
by  that  suit  she  did  urge  it.    The  neglect  to  take  the  course  now 
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sought  appears  to  me  rather  to  have  been  the  outcome  of  con- 
fidence in  the  efficacy  of  the  negotiations  which  followed  the 
commencement  of  the  suit  in  New  York^  to  secure  the  ends 
wished  for.  The  application  was  made  before  any  dividend  was 
paid  by  the  receivers  and  consequently  they  retained  enough  to 
accord  it  the  same  dividend  that  others  have  received,  if  it  shall 
be  allowed. 

The  reorganization  committee  is  not  in  position  to  complain 
that  the  allowance  of  the  claim  will  disturb  its  calculations,  for 
its  members  have  known  of  the  existence  of  the  claim  unsettled 
throughout  their  entire  workings.  I  think  that  I  should  not 
deny  the  application,  but  that  I  should  at  present  admit  the 
daim,  as  was  done  in  Weaken  v.  Cfreerij  S  Dick.  Ch.  Rep.  SSl^ 
for  the  purpose  of  investigating  its  merit,  not  only  as  an 
existing  legal  obligation  of  the  National  Cordage  Company,  but 
also,  if  it  be  found  to  be  a  l^al  obligation,  as  a  just  charge  for 
the  plant  transferred,  reserving  the  right  to  hereaAer  admit  it 
wholly  or  partially  to  a  dividend,  as  justice  and  equity  may 
require. 

The  receivers'  inventory  exhibits  that  the  present  value  of  the 
real  estate  is  $157,950,  and  that  the  present  value  of  the  per- 
sonal property  is  $242,575,  making  the  whole  $400,625,  and 
this  valuation  of  the  personalty  I  find  exceeds  the  rating  of  it  in 
the  various  statements,  from  time  to  time  rendered  by  Mrs. 
Wall's  partners  to  her,  one  of  which  was  in  the  very  year  of  the 
sale.  These  indications  of  the  real  value  of  the  property, 
t<^ther  with  the  circumstances  under  which  the  agreement  of 
sale  was  made,  which,  to  some  extent,  I  have  adverted  to,  impress 
me  that  the  price,  $954,900,  for  the  fee  of  a  property  which  the 
company  already  had  secured  by  lease  for  ninety-nine  years,  may 
have  been  so  greatly  and  fraudulently  in  excess  of  the  true  value 
that  it  will  be  inequitable  as  against  other  creditors  and  the  cor- 
poration itself  to  permit  the  unpaid  balance  of  $554,900,  in 
whole  or  in  part,  to  participate  in  the  receivers'  dividends. 

In  the  claim  which  shall  be  presented  for  investigation,  the 
sale  of  the  plant  to  the  National  Cordage  Company  must  be 
ratified  by  the  claimants,  because  the  attitude  assumed  in  the 
New  York  suit  is  one  of  hostility  to  its  validity. 
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The  Hablem  Co-opbeative  Building  and  Loan 
Association 

V. 

Emelt  F.  Feeebuen. 

L  The  pezaonal  repreeentadve  of  a  deceased  mortgagor,  because  by  law  the 
mortgage  debt  is  primarily  charged  on  the  personal  assets,  need  not  be  made  a 
party  to  a  suit  for  the  foredosore  of  the  mortgage. 

2.  Where  the  aDegations  of,  and  ends  sought  by,  the  bill  show  ground  for 
a  defendant  executor,  named  as  an  individual,  without  official  designation,  in 
the  prayer  for  process,  being  in  court  in  a  representative  capacity,  he  or  she 
will  be  regarded  as  being  there  in  that  capacity,  but  not  otherwise. 

On  demurrer  to  bill. 

The  complainant's  bill  alleges  that  on  the  2d  of  May,  1890, 
Archibald  Freebum,  being  indebted  to  the  complainant  in  the 
sum  of  $5,500,  together  with  his  wife,  Sarah,  mortgaged  to 
the  complainant  the  fee  of  certain  premises,  situate  in  the  city  of 
Bayonne,  in  this  state,  to  secure  to  it  the  payment  of  that  money 
in  manner  specified  in  the  bill;  that  on  the  11th  of  August, 
1892,  Sarah,  the  wife  of  Freebum,  died;  that  on  the  15th  of 
April,  1895,  Freebum  died,  having  remarried  and  leaving  a 
widow  named  Emily  F.,  and  a  son  named  William  B.  Freebum ; 
that  on  the  27th  of  May,  in  the  same  year,  his  will  was  proved 
before  the  surrogate  of  Hudson  county,  by  which,  after  directing 
the  payment  of  his  just  debts  and  funeral  expenses  and  certain 
l^cies  to  his  son,  he  gave  and  devised  the  residue  of  his  estate, 
real  and  personal,  including  the  mortgaged  premises,  to  his  widow, 
Emily,  and  constituted  her  and  one  Alfred  Haynes,  executors  of 
the  will ;  that  Haynes  renounced  the  executorship  and  letters  tes- 
tamentary were  issued  to  Emily  Freebum  alone.  Emily  F.  Free- 
burn  is  the  only  defendant  to  the  bill,  which  was  filed  August 
8th,  1895.  In  the  prayer  for  process  she  is  styled  Emily  F. 
Freebum  and  is  not  there  designated  as  the  executrix  of  the 
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estate  of  her  husband.  The  bill  prays  for  answers  from  "  said 
defendants/'  and  that  "  they  or  some  of  them  '^  may  be  decreed 
to  pay  the  principal  sum  due  on  the  bond  and  mortgage,  with 
interest,  and  complainant's  costs  and  charges,  and,  in  default 
thereof,  that  the  '^  said  defendants "  may  be  foreclosed  of  and 
from  equity  of  redemption  in  the  mortgaged  premises  and  may 
deliver  possession  thereof  &o.,  and  that  complainant  may  have 
other  relief  as  may  be  just. 

To  this  bill  Emily  F,  Freebum  demurs  upon  the  grounds— 
(1)  ^Hhat  the  said  complainants  have  not,  in  their  said  bill, 
prayed  for  any  decree  against  this  defendant;"  (2)  ** neither 
doth  said  bill  pray  any  answer  from  or  relief  against  this  defend- 
ant,'' and  (3)  "  that  Emily  F.  Freeburn,  executrix  of  Archibald 
Freeburn,  deceased,  should  be  made  a  party  defendant" 

Mr.  Henry  Traphagen,  for  the  demurrant. 

Mr.  Samuel  C.  Mount,  contra. 

The  Chancellor. 

It  is  clear  that  the  first  two  grounds  of  demurrer  are  not  well 
taken.  By  carelessness,  the  draughtsman  of  the  bill  has  used  a 
printed  blank,  covering  the  prayers  of  the  bill,  which  deals  in 
the  plural,  with  defendants  to  a  bill,  and  has  neglected  to  make 
the  necessary  alterations  in  it  to  make  the  prayers  treat  of  a 
single  defendant.  It  may  be  possible,  for  reasons  hereafter 
appearing,  that  he  considered  Mrs.  Freeburn  a  defendant  in 
double  capacity  and  therefore  to  be  treated  in  the  plural.  How- 
ever this  may  be,  it  is  obvious,  upon  inspection  of  the  bill,  that 
the  styling  of  defendants  in  the  plural  was  a  mistake  which, 
including  the  single  defendant,  does  not  lead  to  any  confusion. 
Within  the  plural  defendants,  the  bill  does  pray  a  decree  against 
the  demurrant  and  that  she  may  answer. 

The  third  ground  of  demurrer,  that  Mrs.  Freebum  should  be 
made  a  party  as  executrix  of  her  husband's  will,  I  also  think  is 
not  well  taken. 

The  personal  representative  of  a  deceased  mortgagor,  because 
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by  law  the  mortgage  debt  is  primarily  charged  on  the  personal 
assets,  need  not  be  made  a  party  to  the  foreclosure  of  the  mort- 
gage. If  the  heir  desires  the  benefit  of  having  the  personal 
estate  applied  in  exoneration  of  the  real,  he  must  enforce  the 
right  by  filing  a  biU.  Story  Eq.  PL  §§  17S,  196;  1 1)(m.  Ch. 
Pr.  283;  Dwatmnbe  v.  Handey.S  P.  Wms.  SSSn.;  Bradahaw 
V.  Otdramy  IS  Ves.  234,.  But  the  mortgagee  need  not  look  to 
the  personal  assets  of  the  estate.  He  may  proceed  to  foreclose 
the  equity  of  redemption  in  the  mortgaged  premises  in  which 
the  heir  alone  is  concerned.  But  it  is  urged  that  the  executor, 
as  the  representative  of  the  creditors  of  the  mortgagor,  should 
be  made  a  party. 

The  ailment  is,  that  for  a  year  after  the  death  of  the  mort- 
gagor his  equity  of  redemption  in  the  mortgaged  premises  is 
subject  to  the  lien  of  his  debts,  in  virtue  of  the  statute  {Den  v. 
Hwdy  6  Halst.  1;  Bookover  v.  Ayres,  7  CL  E.  Or.  1;  Haston 
V.  Castner,  4  Stew.  Eq.  697;  Trimmer  v.  Todd,  7  Dick.  Ch. 
Rep.  4^6)y  and,  in  this  case,  that  the  real  estate  is  diarged  with 
the  payment  of  debts  by  the  will,  because  of  its  provision  for 
their  payment  and  the  subsequent  disposition  of  the  residue  of 
the  estate  as  blended  realty  and  personalty  (Stevens  v.  Flower^ 

1  Dick.  Ch.  Rep.  34j0\  and  that  this  court  will  not  proceed 
with  the  foreclosure  suit  until  all  existing  encumbrancers,  subse- 
quent to  the  mortgage  foreclosed,  shall  be  made  parties  to  the 
suit    Oould  V.  Wheeler y  1  Stew.  Eq.  6 4,1 ;  Vanderveer  v.  Holoomby 

2  a  E.  Or.  87. 

The  primary  difficulty  with  this  position,  and  a  difficulty 
which  precludes  the  necessity  of  discussing  the  propositions 
presented,  is,  that  upon  demurrer  we  are  confined  to  the  allega- 
tions of  the  bill  which  are  to  be  taken  as  true,  and  that  it  does 
not  appear  among  the  allegations  of  the  present  bill  that  there 
will  be  a  deficiency  of  personal  assets  to  pay  debts,  or,  in  fact, 
that  there  are  any  debts  to  pay.  It  is  true  that  the  will  con- 
templates debts,  but  it  does  not  follow  from  that  contemplation 
that  there  are,  in  fact,  debts. 

The  complainant  argues  that  the  executrix  is  a  party,  because 
Emily  F.  Freeburn,  against  whom  process  is  prayed,  appears  by 


Digitized  by  LjOOQ  IC 


40  CASES  IN  CHANCERY.  [54  Eq. 

Eoontie  v.  Morris  Aqueduct  Co. 

the  allegations  of  the  bill  to  be  both  executrix  and  devisee^  and, 
that  appearing^  she  need  not  be  styled  in  these  several  capacities 
in  the  prayer  for  process ;  bang  brought  into  court  in  her  proper 
name^  she  is  there  for  all  the  purposes  of  the  bill.  It  is  true 
that  she  is  in  court  for  all  the  ends  obviously  sought  by  the  bill. 
That  is,  she  is  in  court  as  devisee,  because,  as  such,  she  is  the 
owner  of  the  equity  of  redemption,  but  she  is  not  there  as  execu- 
trix^ because  no  all^ation  of  the  bill  discloses  a  necessity  for  her 
being  there  in  that  character.  As  I  have  said,  there  is  no  charge 
of  the  existence  of  debts  which  the  personalty  will  not  satisfy^ 
or  of  the  existence  of  debts  at  all.  The  bill  does  not  intimate  a 
purpose  to  foreclose  redemption  by  creditors,  or  by  the  executrix 
in  their  behalf. 

Where  the  all^ations  of,  and  ends  sought  by^  the  bill  show 
ground  for  a  defendant,  named  as  an  individual  in  the  prayer  for 
process,  being  in  court  in  a  representative  capacity,  he  or  she  will 
be  r^arded  as  being  there  in  that  capacity,  but  not  otherwise. 
Evans  v.  Evans,  8  C.  E.  Or.  71;  Ransom  v.  Oeer,  S  Stew.  Eq. 
SP;  Plant  v.  Plant,  17  Stew.  Eq.  18;  White  v.  Davis,  S  Dick. 
Ch.Rep.gg. 

I  will  overrule  the  demurrer,  with  costs. 


Luther  Kountze 


54      *0' 
I  661.    78  ^^ 

The  Proprietobs  op  the  Morris  Aqueduct  Company, 
George   B.  Smith,  Carnot   B.  Meeker   and    Guy 

MiNTON. 

Where,  upon  an  order  to  show  cause  why  an  injunction  shall  not  issue,  the 
facts  upon  which  the  equity  invoked  must  rest,  are  explicitly  denied  by 
responsive  answers,  a  preliminary  injunction,  except  in  cases  of  peculiar  hard- 
ship, will  be  denied. 
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Od  order  to  show  cause  why  an  injunotion  shall  not  issue  to  stay 
prooeedings  in  condemnation  Ac,  heard  on  bill,  maps  and 
affidavits,  and  answers,  maps  and  affidavits. 

The  bill  allies  that  the  complainant  owns  and  occupies 
several  hundred  acres  of  land  in  Morris  and  Passaic  counties, 
which  he  designs  to  improve  and  use  for  country  residences ; 
that  a  portion  of  his  land  adjoins  property  of  the  Proprietors 
of  the  Morris  Aqueduct  Company,  and  upon  it  exist  springs 
and  streams  of  water  which  are  capable  of  being  used  to  beautify 
his  property  and  enhance  its  value;  that  the  aqueduct  com- 
pany to  aid  it  in  its  duty  of  supplying  the  town  of  Morristown 
with  water,  desired  to  acquire  the  water  of  those  streams  and 
utilize  springs  upon  its  own  lands  by  conducting  them 
into  the  streams  of  the  complainant  and  through  and  by  those 
streams  to  its  settling  basins  and  reservoirs;  that,  with  this 
object  in  view,  it  deliberately  entered  upon  the  lands  of  the 
complainant,  without  his  permission,  and,  at  points,  dug  out  and 
completely  filled  up  portions  of  the  beds  of  his  streams,  con- 
ducting the  water  through  covered  tile  drains,  and  thus  destroyed 
the  natural  appearance  of  his  land,  which  clearly  manifested  its 
fitness  for  the  purposes  aforesaid,  to  which  he  designed  to  devote 
it ;  that  after  those  trespasses  the  aqueduct  company  applied  to 
a  justice  of  the  supreme  court  for  the  appointment  of  commis- 
sioners in  condemnation  proceedings  under  the  statute  entitled 
^'An  act  for  the  construction,  maintenance  and  operation  of  water 
works  for  the  purpose  of  supplying  cities,  towns  and  villages  of 
this  state  with  water,"  approved  April  21st,  1876  (JBet;.  p.  1866), 
to  appraise  the  value  of  a  designated  portion  of  the  complainant's 
land  to  be  taken,  and  the  damages  to  other  parts  of  his  land 
which  would  be  occasioned  by  laying  and  maintaining  a  tile 
drain  not  more  than  six  inches  in  diameter,  four  feet  below  the 
sur&ce  of  the  laud,  protected  by  a  surface  drain  on  each  side  of 
it,  designed  to  prevent  surface  water  from  reaching  the  drain 
and  contaminating  the  spring  water  flowing  through  it;  that 
commissioners  were  appointed  and  viewed  the  premises  in 
obedience  to  the  statutory  requirement,   before  making  their 
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award,  and  foand  there  the  changes  wrought  by  the  defendant's 
trespassers,  which  were  of  such  character  that  the  commissioners 
were  unable  to  ascertain  the  original  appearance  of  the  land  and 
the  advantages  of  the  natural  water-courses  to  it;  that  the 
defendant  company  denies  having  made  certain  changes  which 
the  complainant  insists  that  it  did  make,  and  that  the  commis- 
sioners cannot,  by  the  testimony  of  witnesses,  obtain  a  satisfactory 
conception  of  the  natural  appearance  of  the  complainant's  land. 
The  bill  prays  that  the  defendant  company  may  be  enjoined 
from  further  prosecution  of  its  condemnation  proceedings,  and 
that  the  commissioners  may  be  restrained  from  making  their 
award  until  the  complainant's  premises  shall  be  restored,  by  the 
defendant  company,  to  their  natural  condition  and  be  viewed  in 
that  condition,  and  that  the  defendant  company  may  be  restrained 
firom  continuing  to  maintain  its  pipe  drains  and  the  altered 
streams  upon  the  complainant's  land,  which  divert  the  waters 
fix)m  their  natural  courses. 

By  its  answer,  supported  by  several  affidavits,  the  defendant 
oompany  avers  that  the  complainant's  land  in  question  lies  at  an 
ontskirt  of  his  domain  a  mile  and  a  half  from  his  dwelling- 
house,  a  half  mile  from  any  other  dwelling  on  his  land  and  a 
quarter  of  a  mile  from  a  public  highway,  and  that  it  is  a  deep 
hollow  and  swamp,  covered  with  briers,  brush  and  trees,  and 
has  never  been  put  to  any  beneficial  use  by  the  complainant  and 
iB  at  least  a  mile  from  any  beautifying  improvements  made  by 
him ;  that  the  defendant  company  is  the  owner  of  land  on  the 
east,  south  and  west  of  the  land  in  question ;  that  upon  its  land 
to  the  east  there  are  several  springs,  which,  in  state  of  nature, 
yielded  a  small  rivulet,  which  ran  upon  the  complainant's  land 
for  a  short  distance  and  then  out  of  its  southerly  boundary  upon 
the  defendant  company's  land  and  then  back  to  the  complainant's 
land  again,  and,  further  on  easterly,  again  upon  the  defendant's 
land ;  that  in  order  to  secure  a  full  flow  from  its  springs  on  the 
east,  uncontaminated  by  surface  drainage,  the  defendant  company 
dug  down  to  them,  and  by  means  of  several  covered  tile  drains, 
laid  four  or  five  feet  below  the  surface  of  the  earth,  conveyed 
the  water  to  the  bed  of  the  rivulet  in  the  complainant's  land 
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and,  the  drain  at  that  point  bdng  some  three  feet  below  the  sur- 
&ce  of  the  bed  of  the  rivalet,  entered  npon  the  complainant's 
land  and  deepened  the  bed  of  the  rivulet  there,  which  descended 
as  it  ran  westerly,  from  three  feet  at  the  boundary  of  complain- 
ant's land  to  nothing  at  seventy-five  feet  westerly  from  that 
boundary  and,  finding  that  the  sides  of  the  excavation,  by  reason 
of  the  depth  for  the  first  twenty  feet,  through  the  influence  of 
frost  or  surface  wash,  were  apt  in  time  to  fiiU  in,  for  that  distance 
continued  its  tile  drain  upon  the  complainant's  land  and  filled  in 
the  bed  of  the  stream  over  it ;  that  for  four  hundred  feet  the 
rivulet,  being  constantly  enlarged  by  tributaries,  ran  through  the 
complainant's  land  southwesterly  in  its  qatural  state,  until  it 
crossed  the  boundary  into  land  of  the  defendant  company ;  that 
upon  its  land  south  of  the  complainant's  property  the  defendant 
company  by  other  drains,  from  springs  upon  its  land  there, 
increased  the  volume  of  the  stream,  and  to  facilitate  the  running 
of  the  water,  straightened  and  deepened  the  channel  until  in  a 
straight  line  it  again  entered  the  complainant's  land,  and  by  that 
straightening  process  it  may  have  cut  off  from  the  complainant 
a  few  feet  of  tJie  stream,  as  the  complainant  insists,  made  by  a 
bend  mnning  into  his  land  easterly  of  the  point  where  the 
straightened  stream  now  enters  it ;  that  at  the  extreme  south- 
westerly comer  of  the  complainant's  premises  a  small  rivulet 
from  the  defendant  company's  land,  the  water  of  which  can  be 
discharged  through  a  pipe  one  inch  in  diameter,  entered  the  com- 
plainant's property  and  ran  northerly  fifly  or  sixty  feet  to  the 
main  stream,  and  by  means  of  a  little  drain,  in  part  constructed 
across  a  corner  of  the  complainant's  land,  the  rivulet  was  entirely 
diverted  from  the  complainant's  property ;  that  otherwise  than 
in  the  particular  stated,  the  complainant's  property  was  undis- 
turbed ;  that  all  these  changes  are  readily  discernible  upon  the 
ground,  except  perhaps  the  cutting  off  of  the  bend,  and  whether 
a  bend  was  in  fact  cut  off  the  defendant  company  doubts,  but 
nevertheless  admits  and,  prior  to  the  filing  of  the  bill,  at  the 
time  of  the  view  by  the  commissioners,  did  admit  to  the  commis- 
sioners, for  the  purposes  of  the  condemnation,  according  to  the 
complainant's  assertion  of  the  fact ;  that  all  these  changes  were 
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made  in  the  summei^  of  1893,  nearly  two  years  prior  to  the  com- 
meooement  of  the  condemnation  proceedings,  when  the  relations 
between  the  complainant  and  the  defendant  company  were  amica- 
ble and  they  were  negotiating  for  a  sale  of  the  rights  which  the 
company  now  seeks  by  condemnation,  and  in  the  presence  of  the 
overseer  and  workmen  of  the  complainant  and  not  clandestinely ; 
that  the  changes  were  not  made  in  contemplation  of  condemna- 
tion proceedings,  nor  with  intent  to  embarrass  those  proceedings ; 
that  the  changes  are  visible  and  were  readily  ascertainable  by  the 
commissioners  when  they  viewed  the  premises,  and  they  have 
benefited  the  complainant  in  the  proceedings  in  condemnation 
by  adding  to  the  volume  of  the  water  in  the  stream ;  that  until 
the  bill  in  this  case  was  filed,  and  until  after  the  commissioners' 
view  was  had  at  the  expense  of  the  defendant  company,  the 
complainant  fiiiled  to  indicate  any  desire  that  the  property  should 
be  restored  to  its  former  condition ;  lliat  such  restoration  would 
be  expensive  and  would  not  be  productive  of  any  practical  use 
in  the  condemnation  proceedings ;  that  if  made  in  good  faith  it 
is  doubtful  whether  the  complainant  would  be  satisfied  with  it 
and  would  not  dispute  its  accuracy  in  a  prolonged  litigation. 

The  three  commissioners  in  condemnation,  who  are  made 
defendants,  answer  that  their  view  of  the  lands  was  satisfactory 
to  them;  that  they  understood  that  they  were  to  r^ard  the 
change  in  the  stream  at  the  bend  referred  to  as  having  been 
made  by  the  defendant  company  in  manner  insisted  upon  by 
the  complainant ;  that  the  changes  in  the  bed  and  course  of  the 
stream  ^^were  very  slight  and  that  they  had  no  difSculty  in 
seeing  and  understanding  just  how  and  where  the  stream  ran 
in  its  natural  condition  and  the  quantity  of  water  naturally 
running  and  the  natural  appearance  of  the  ground ;  '^  that  the 
changes  will  not  create  any  difficulty  in  their  reaching  a  proper 
estimate  of  the  value  of  the  land  and  rights  taken  and  the 
damage  caused  by  the  proposed  works  to  the  complainant 

Mr.  Thomas  N.  MoCarter  and  Mr.  CorUandt  Parker j  for  the 
complainant. 

Mr.  John  0.  H.  Pitney  and  Mr.  Henry  C.  PUneyy  Jr.,  for  the 
defendant  company. 
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The  Chancellor. 

The  relief  which  the  complainant  seeks  by  its  bill  is -from  the 
effect  of  deliberate  trespasses,  which,  he  claims,  is  the  trans- 
formation of  the  appearance  of  his  land  so  that  it  misleads,  and 
will  mislead,  those  who  officially  view  it  in  coarse  of  condemna- 
tion proceedings,  as  to  the  real  value  of  the  property  and  rights 
to  be  taken.  The  implication  from  the  bill  is  that  the  trespasses 
immediately  preceded  the  proceedings  in  condemnation,  as  though 
designed  to  prejudice  them  and  give  the  aqueduct  company  an 
undue  advantage,  but  that  feature  is  eliminated  by  the  explicit 
statement  in  the  company's  answer,  that  the  trespasses  preceded 
the  condemnation  nearly  two  years  and  were  committed  while 
fiiendly  n^otiations  were  pending  for  the  purchase  of  the  rights 
and  property  desired  by  the  company.  The  company  admits 
that  its  trespasses  were' deliberate,  but  it  denies  that  the  effect  of 
the  trespasses  was  or  is  to  transform  the  appearance  of  the  com- 
plainant's land  so  that  its  natural  condition  and  advantages,  as 
discernible  by  view  prior  to  the  trespasses,  are  not  now  manifest 
on  view,  and,  by  particular  description  of  the  character  and 
extent  of  the  trespasses,  demonstrates  the  probable  truth  of  ita 
denial.  In  this  denial  it  is  also  supported  by  the  answer  of  the 
defendant  commissioners. 

It  is  needless  to  discuss  the  merit  of  the  equity  claimed,  for, 
by  this  denial,  so  far  as  the  present  application  is  concerned,  the 
case  is  reduced  to  one  of  mere  trespass,  without  feature  to  invoke 
the  interposition  of  a  conrt  of  equity. 

The  fiicts  upon  which  the  equity  must  rest  being  explicitly 
denied  by  responsive  answers,  a  preliminary  injunction  will  not 
ordinarily  be  issued.  The  exception  to  that  rule  is  where  with- 
fholding  the  injunction  will  deprive  the  party  of  all  relief  in 
case  he  be  finally  successful,  or  subject  him  to  some  irreparable 
injury  or  peculiar  hardship.  I  do  not  perceive  danger  of  such  a 
result  in  this  case,  for  if  the  damages  in  the  condemnation 
should  be  affected  injuriously  to  the  complainant  by  fraud  of  the 
defendant  company  which  cannot  be  defeated  in  those  proceed- 
ings, I  have  little  doubt  as  to  the  power  of  this  court,  on  final 
hearing,  to  ascertain  what  the  just  sum  to  be  paid  should  be  and 
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to  compel  the  defendant  company  to  pay  its  excess  over  the 
commissioners'  award.  Bat  the  danger  of  sach  an  event  in  the 
present  condemnation  proceedings  is  reduced  to  a  minimum  by 
the  conditions  that  the  defendant  is  alert  to  detect  fraud,  and  the 
commissioners  are  empowered  by  the  law  under  which  they  act 
to  hear  the  parties  interested  and  take  evidence,  and  are  not 
required  to  depend  alone  upon  their  view  of  the  premises. 

Upon  this  consideration  I  will  discharge  the  order  to  show 
cause  and  deny  the  application  for  a  preliminary  ii\]unction. 


Samuel  R.  Manning 

V. 

The  Port  Beading  Bailboab  Company. 

1.  Where  an  action  at  law  in  tort  was  brought  to  recover  damages  for  the 
obstruction  of  an  easement,  and,  upon  a  plea  of  not  guilty,  recovery  was  had, 
it  is  held  that  the  plaintiff's  right  to  the  easement  at  that  time  was  estab- 
lished between  the  parties  to  the  suit 

2.  Also  that  such  recovery  is  prima  fade  evidence  of  the  continuance  of  the 
plaintiff's  right 

3.  An  easement  is  not  lost  by  mere  cesser  of  use  for  two  years. 

4.  The  owner  of  land  subject  to  an  easement  of  way  cannot,  without  the 
consent  of  the  person  having  the  easement,  change  its  location. 

5.  Where  a  person  having  an  easement  of  way  stuids  by,  while  a  railroad 
company,  without  knowledge  of  his  right,  erects  an  expensive  railway  em- 
bankment over  the  place  of  the  way,  he  will  not  be  allowed  a  decree  for  the 
abatement  of  the  obstruction  until  the  ndlroad  company  shall  have  a  reason- 
able opportunity  to  condemn  the  right  of  way. 


On  bill  and  answer. 

The  bill  alleges  that  in  the  year  1865  Mefford  Bunyon  con- 
veyed to  the  complainant  the  timber  growing,  and  thereafter  to 
grow,  upon  a  piece  of  land  in  Middlesex  county,  and  in  the 
year  1867  conveyed  to  him  in  fee  a  parcel  of  land  adjoining  the 
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first-mentioned  property ;  that  the  complainant  took  possession 
of  the  parcels  of  land  and  fenced  them  in  one  enclosure,  and  yet 
retains  that  possession;  that  the  properties  could  be  reached 
only  by  means  of  a  private  way  running  from  a  public  highway 
over  lands  lately  belonging  to  one  John  L.  Brewster;  that  such 
private  way,  as  a  means  of  access  to  the  lands  aforesaid  con- 
veyed to  the  complainant,  has  existed  from  time  without 
memory ;  that  it  existed  when  the  land  of  Brewster  belonged 
to  Ephraim  L.  Runyon,  who,  in  1861,  conveyed  it  to  Ephraim 
D.  Boice,  who  in  turn,  in  1867,  conveyed  it  to  John  L.  Brewster 
and  Herbert  Murphy,  Murphy  subsequently  conveying  his 
interest  to  Brewster;  that  in  the  year  1891  Brewster  conveyed  a 
strip  of  his  land  which  crosses  the  private  way  nearly  at  right 
angles,  to  the  defendant,  in  order  that  that  company  might  con- 
struct there(»i  its  railway,  the  defendant  agreeing  to  take  the 
land  by  conveyance  upon  the  same  terms  as  it  would  have  it  if 
it  had  condemned  it  by  proceedings  for  that  purpose  under 
authority  of  the  Gkneral  Railroad  law ;  that  among  other  things, 
the  defendant  agreed  with  Brewster  to  maintain  a  crossing  over  the 
railway  between  the  portions  of  Brewster's  lands  remaining  in  his 
ownership  and  possession ;  that  the  defendant  fenced  the  strip 
purchased  of  Brewster  on  both  sides  and  built  its  railway  upon  an 
embankment  erected  on  the  strip  it  purchased,  which,  at  the  point 
of  croaking  the  private  way,  is  ten  feetin  height;  that  in  July,  1893, 
the  complainant  commenced  an  action  in  tort  against  the  defendant, 
in  the  Middlesex  county  circuit  court,  for  damages  because  of 
the  obstruction  of  his  easement  by  the  railway  embankment  from 
the  time  of  the  erection  thereof  to  the  commencement  of  that  suit, 
which  suit  was  removed  to  the  court  of  common  pleas  for  trial, 
and  was  there  resisted  by  the  defendant,  under  a  plea  of  not 
guilty,  after  notice  to  Brewster,  who  had  conveyed  to  it  with  a 
covenant  of  warranty,  to  the  end  that  he  might  defend  the  suit; 
that  the  trial  of  the  issue  resulted  in  a  verdict  of  guilty  against  the 
defendant  and  an  assessment  of  the  complainant's  damages  at  $96, 
besides  costs  of  suit,  upon  which  verdict  judgment  was  duly  en- 
tered ;  that  upon  such  judgment  the  defendant  sued  out  a  writ  of 
error  to  the  supreme  court,  which  was  subsequently  dismissed. 
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The  bill  prays^  among  other  things,  that  the  defendant  may  be 
required,  by  decree,  to  abate  and  remove  the  obstruction  to  the 
private  way,  or  at  its  own  expense  provide  and  maintain  for  the 
complainant^s  use  a  proper  and  convenient  passage  through  its 
embankment  and  under  its  railway,  at  the  place  where  it  intersects 
the  private  way. 

In  its  answer  the  defendant  denies  that  the  complainant  has 
the  right  of  way  claimed  by  him ;  alleges  that  if  he  ever  had  it 
he  has  lost  it  by  non-user ;  admits  that  it  erected  its  embankment 
in  1891,  and  that  in  1893  the  complainant  sued  it  in  tort  for  ob- 
struction of  the  private  way  aforesaid,  and  that  it  pleaded  the 
general  issue  in  the  suit,  and  that  the  suit  resulted  as  is  allied 
in  the  complainant's  bill.  It  avers  that  since  the  suit  at  law 
aforesaid,  upon  each  side  of  the  strip  of  land  purchased  by  it 
from  Brewster,  at  the  point  where  the  private  way  crosses  the 
same,  it  has  constructed  a  gate  in  its  fence,  from  which,  north- 
easterly, it  has  built  two  roadways  parallel  with  each  other,  one 
on  each  side  of  the  railway  embankment,  running  a  distance  of 
about  two  hundred  and  fifty  feet,  and  gradually  rising  until  a 
grade  crossing  of  the  railway  is  reached,  its  purpose  being  by 
that  means  to  provide  a  method  of  crossing  the  railway  without 
going  through  the  railway  embankment ;  that  a  crossing  through 
the  railway  embankment  would  cost  $5,000  or  $6^000,  while 
the  yearly  damage  to  the  complainant  from  the  obstruction  which 
the  railway  embankment  occasions  will  not  exceed  |26. 

3£r.  Alan  H.  Strong,  for  the  complainant. 

Jfr.  Robert  Adrain,  for  the  defendant. 

The  Chancellor. 

Two  questions  present  themselves— jlSr^,  whether  the  existence 
of  the  right  of  way  claimed  by  the  complainant  is  established 
by  the  pleadings,  taking  the  answer  as  true ;  and  second,  whether 
the  defendant  can  require  the  complainant  to  accept  the  substi- 
tute it  offers  for  the  complainant's  original  crossing  over  the 
strip  conveyed  to  it  by  Brewster. 
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Firti.  We  have,  in  the  bill  and  answer,  this  posture  of  all^a- 
tion :  The  complainant  asserts  an  easement  in  the  private  way  in 
himself  and  the  defendant  denies  it.  The  complainant  adds 
that  in  1893  he  sued  at  law  in  tort  for  damages  because  of  the 
obstruction  to  the  identical  easement  claimed  and,  upon  issue 
raised  by  the  defendant's  plea  of  not  guilty,  he  recovered  dam- 
ages.    The  defendant  admits  this  to  be  true. 

To  so  recover  the  complainant  had  to  show  (1)  the  existence 
of  a  right  to  himself  in  the  easement,  and  (2)  the  obstruction  of 
the  easement.  Failing  in  either  particular,  the  judgment  must 
have  been  against  him.  I  think  that  his  recovery  in  that  action 
against  the  virtual  owner  of  the  land  establishes  the  existence 
of  his  right  to  the  easement  at  the  time  when  that  suit  was 
brought,  and  18  prima  fade  evidence  of  the  continuance  thereof. 
Parker  v.  Standish,  S  Pick.  £88. 

Now,  the  answer  avers  that  if  the  complainant  ever  had  the 
easement  he  has  lost  it  by  non-user,  the  specification  of  which 
manner  of  loss  impliedly  excluding  claim  of  loss  in  any  other 
way.  If  the  complainant  had  the  easement  in  1893,  as  his 
recovery  establishes,  his  loss  by  non-user  must  have  occurred 
since  that  time.  « It  is  not  allied  that  circumstances  indicative 
of  an  intention  to  abandon  the  easement  accompanied  the  non- 
user,  so  that  a  presumption  of  release  arises,  exist.  The  allegation 
is  of  mere  cesser  of  use,  which  could  not  have  continued  more 
than  two  years.  The  easement  cannot  be  thus  easily  lost. 
Oodd.  Easem.  4^6.  So  understanding  the  allegations  of  the 
answer,  I  think  that  the  complainant's  right  is  in  effect  admitted. 

Second.  I  am  also  satisfied  that  the  defendant  is  without 
power  to  change  the  location  of  the  complainant's  right  of  way 
and  substitute  another  way  for  it.  Jenniaon  v.  Walker,  11  Gray 
4£S;  Bannon  v.  AngieTj  S  Allen  1S8;  Smith  v.  Lee,  H.  Gray 
Jji7S  ;  Chandler  v.  Jammoa  Pond  Aqueduct,  1^6  Maes.  660. 

Third.  In  determining  what  relief  the  court  should  afford  the 
complainant,  it  is  considered  that  he  stood  by  while  the  defend- 
ant, so  far  as  appears,  without  knowledge  of  his  right,  erected 
its  railway  embankment  and  built  its  railroad  thereon,  permit- 
ting it  to  make  expenditures  which  a  timely  assertion  of  bis 
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right  might  have  enabled  it  to  save,  and,  on  the  other  hand, 
that  his  right  is  established,  and  unless  this  court  shall  interfere, 
it  is  apparent  that  repeated  lawsuits  must  be  resorted  to  in  order 
to  secure  him  from  time  to  time  compensation  for  the  damages 
which  he  will  continuallj  suffer.  Under  the  circumstances  it 
will  be  equitable,  I  think,  to  allow  the  defendant  six  months 
within  which  to  condemn  the  complainant's  right  of  way,  and  if 
within  that  time  or  within  such  further  time  as,  upon  its  applica- 
tion, the  court  may  think  proper  to  allow,  the  right  of  way  shall 
not  be  condemned,  it  will  be  decreed  that  the  defendant  shall 
remove  the  obstruction. 


Philandeb  J.  Mallory 


54      6U 

56    627  t» 

,  66    69yj  ^* 

'   64  .  60(  .  ^ 

«6  «8  Andrew  Kirkpatrick. 

1.  a  corporation  organized  under  the  laws  of  this  state,  which  is  in  an 
insolvent  condition,  cannot  prefer,  as  a  creditor,  one  of  its  officers. 

2.  The  president  of  a  corporation  in  an  insolvent  condition,  who  is  also  its 
creditor  to  a  large  amonnt  for  cash  advanced,  brought  suit  against  it  on  one 
day,  resigned  as  president  and  director  the  next  day,  and  on  the  third  day  the 
directors  accepted  the  resignation  and  authorized  an  attorney  to  give  a  oognovU, 
upon  which  judgment  was  at  once  entered. — Held,  that  the  creditor  could  not 
have  a  preference  by  virtue  of  such  a  judgment 

3.  Other  judgments  had  been  recovered  by  outside  creditors  against  the 
corporation,  in  due  course,  shortly  before  the  judgment  by  cognovit,  and  under 
these,  all  the  property  of  the  corporation  was  sold,  leaving  a  surplus,  which 
was  paid  by  the  sheriff  to  the  ex-president  under  his  judgment  by  oognoviL 
Subsequently,  another  creditor  brought  suit  and  recovered  judgment,  and  filed 
his  bill  against  the  ex-president,  praying  that  he  be  decreed  liable  to  pay  his 
judgment  out  of  the  surplus  in  his  hands. — Hdd,  (1)  that  the  ex-president  held 
the  money  so  received  in  trust  for  all  the  creditors ;  (2)  that  they  could  not  be 
reached  by  the  latter  judgment  creditor  for  his  own  benefit,  under  the  eigh^- 
eighth  and  subsequent  sections  of  the  Chancery  act;  (8)  that  they  could  be 
reached  by  a  receiver  appointed  for  the  benefit  of  all  the  creditors. 

4.  Corporations  are  not  liable  to  be  proceeded  against  under  the  eighty 
eighth  and  subsequent  sections  of  the  Chancery  act 
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This  is  a  contest  between  two  judgment  creditors  of  the 
Newark  Bark  Company,  a  private  corporation  organized  under 
the  general  act.  The  judgment  of  the  defendant  was  entered  on 
the  13th  day  of  June,  1894,  for  upwards  of  $15,000.  Upon  it 
execution  was  promptly  issued  and  all  the  property  of  the 
defendant  corporation  levied  upon,  sold  and  purchased  by  the 
defendant.  The  sale  was  made  not  only  under  the  defendant's 
judgment,  but  also  under  two  other  judgments  previously 
recovered  against  the  corporation,  and  the  property  produced  a 
sufficient  amount  to  pay  the  previous  judgments  and  several 
hundred  dollars  on  that  of  the  defendant. 

About  the  time  that  the  sale  took  place  complainant  brought 
an  action  upon  his  claim  against  the  corporation,  and  obtained 
judgment  by  default  on  the  3d  of  October,  1894,  for  $605.85. 

The  prayer  of  the  bill  is  that  the  judgment  recovered  by  the 
defendant  may  be  declared  to  be  fraudulent  and  void  as  against 
the  complainant,  and  that  the  property,  real  and  personal,  sold 
under  it  to  the  defendant  may  be  decreed  to  be  subject  to  the 
lien  of  the  complainant's  execution,  and  the  sale  under  the  pre- 
vious judgment  set  aside,  or,  in  the  alternate,  that  the  defendant 
pay  the  complainant's  judgment  out  of  the  proceeds  of  the  sale 
which  would  otherwise  go  to  satisfy  his  own  judgment 

The  defendant  was,  from  the  organization  of  the  corporation 
and  up  to  the  12th  of  June,  1894,  one  of  its  directors  and  its 
president.  On  the  day  last  named  it  was  indebted  to  him  in 
about  the  sum  of  $7,500  for  money  advanced  to  it,  and  he  was 
an  endorser  on  its  notes  for  about  $7,500  more.  The  com- 
pany was  hopelessly  insolvent,  and  two  judgments,  amounting 
to  about  $3,000,  had  already  been  recovered  against  it  On 
the  11th  of  June  he  commenced  suit  against  the  company, 
and  on  the  12th  he  resigned  as  president  and  director.  At  a 
meeting  of  the  remaining  directors,  held  on  the  13th,  his  resigna- 
tion was  accepted,  and  his  son,  Andrew  Kirkpatrick,  Jr.,  was 
elected  a  director  in  his  place,  and  then,  by  a  resolution  of  the 
board,  an  attorney  of  the  supreme  court,  who  was  present,  was 
anthorized  and  directed  to  consent  to  a  judgment  in  favor  of 
the  defendant  in  his  suit  just  commenced.     Immediately  after 
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reoeiving  this  authority  the  attorney  sigDed  a  cognovit  actioneniy 
and  judgment  was  at  onoe  entered  in  the  defendant's  favor 
against  the  oompany^  for  $16^000  and  upwards.  There  is  no 
dispute  but  that  the  whole  amount  was  due. 

Mr.  Thomas  N.  MoGarUTj  Jr.^  for  the  complainant. 
Mr.  Philemon  Woodrvffy  for  the  defendant 

Pitney,  V.  C. 

The  complainant  attacks  the  defendant's  judgment  on  two 
grounds— ^a^,  he  allies  and  proves  that  his  claim  was  due 
and  should  have  been  paid  in  the  fidl  of  1893,  and  that  it  was 
placed  by  him  in  the  hands  of  an  attorney  for  collection,  who 
called  npon  the  defendant  and  upon  one  of  the  directors,  who  ap- 
peared to  be  active  in  managing  the  financial  affairs  of  the  com- 
pany, and  demanded  payment ;  that  they  both  told  him  that  the 
company  was  in  financial  difficulties,  and  that  it  was  trying  to 
pay  its  debts,  and  they  thought  it  would  be  able  to  do  so  if  the 
creditors  gave  them  time.  The  defendant  also  stated  to  the  com- 
plainant's attorney  that  the  corporation  was  largely  indebted  to 
him,  and  if  the  creditors  attempted  to  force  payment  he  should 
attempt  to  secure  himself.  On  the  strength  of  this  statement 
complainant's  attorney  accepted  part  payments  on  the  amount 
due,  and  took  notes  of  the  company  for  the  balance.  This  was 
done  on  one  or  two  occasions  before  the  final  collapse,  part  of 
the  amount  due  being  paid  in  each  instance. 

The  precise  point  made  by  the  complainant  is  that  there  was 
what  amounted  to  a  contract  between  him  and  the  defendant  as 
president  of  the  company,  that  so  long  as  the  complainant 
granted  renewals  in  part  payment  of  his  debt  the  defendant 
would  not  take  measures  to  secure  himself. 

I  think  the  evidence  entirely  fails  to  sustain  the  point.  What 
the  defendant  promised  was  that  if  all  the  creditors  forebore  to 
sue,  the  company  would  try  to  pay  them  all.  This  condition 
was  not  fulfilled.  Two  of  them  did  sue,  and  obtained  judgment 
and  execution. 
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The  second  point  relied  apon  by  the  complainant  requires 
more  careful  consideration.  It  is  that  the  corporation,  being 
insolvent,  had  no  right  to  prefer  the  defendant,  who  was  its 
president,  as  its  creditor;  and  he  relies  upon  the  very  recent 
case  of  Mc/rdgomery  v.  PhiUipa,  8  Dick.  Ch.  Rep.  £0S,  and  upon 
Sutton  Manufacturing  Co.  v.  Hutchinson,  6S  Fed.  Rep.  496. 

Against  this  defendant  relies  upon  WtUdnson  v.  Bauerle,  H 
Stew.  Eq.  6S6,  and  takes  the  additional  ground  that  complainant 
has  no  standing  in  court  to  attack  the  judgment  of  defendant  for 
his  own  benefit  alone,  but  that  it  can  only  be  done  either  by  a 
receiver  in  insolvency,  as  in  Montgomery  v.  PhiUips,  or  by  a  bill 
in  which  complainant  asks  relief  for  himself  and  all  other 
creditors  who  may  come  in  and  ask  a  benefit  under  the  decree. 

Before  considering  this  question  it  is  proper  to  notice  a  further 
technical  objection  made  by  the  defendant,  viz.,  that  the  corpora- 
tion should  have  been  made  a  party.  It  seems  to  me  that  the 
point  is  well  taken,  and  that  without  the  corporation  in  court 
the  complainant's  proceedings  are  defective.  But  as  that  is  a 
matter  which  may  be  remedied  by  amendment,  I  will  proceed  to 
consider  the  merits. 

I  am  unable  to  reconcile  the  case  of  Wilkinson  v.  Bauerle 
with  that  of  Montgomery  v.  PhiUips.  The  former  case  distinctly 
avows  the  doctrine  (l^  Stew.  Eq.  643, 644)  ^^at  an  insolvent 
incorporated  company  may  prefer  its  creditors  generally,  not 
excluding  its  president  or  other  o£Bcers ;  and  in  that  case  one  of 
the  creditors  preferred  was  the  president  of  the  company.  In 
Montgomery  v.  Phillipsy  as  I  read  it,  the  contrary  doctrine  is 
established ;  and  it  was  distinctly  held,  upon  review  of  all  the 
authorities,  that  a  corporation  in  an  insolvent  condition  could 
not  prefer  one  of  its  creditors  who  was  an  officer  of  the  com- 
pany, and  a  chattel  mortgage  given  for  that  purpose  was  set 
aside  at  the  suit  of  a  receiver  appointed  by  this  court.  At  the 
same  time  an  assignment  of  choses  in  action  to  a  creditor-at- 
large,  not  an  officer  or  stockholder,  was  sustained,  though  made 
when  the  company  was  insolvent. 

The  bill  in  WUkinaon  v.  Bauble  was  exhibited  by  a  creditor 
who  sued  for  himself  and  all  others  who  might  come  in.     That 
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in  MontgoTnei'y  v.  Phillips  was  exhibited  by  a  receiver  appointed 
by  this  court.  This  difference  is  not  material,  because  the  object 
of  the  bill  in  both  cases  was  precisely  the  same,  viz.,  to  briug 
about  an  equal  distribution  of  the  assets  of  the  corporation 
among  its  creditors. 

In  addition  to  the  direct  bearing  upon  this  case  of  the  decision 
of  the  court  of  errors  and  appeals  in  Mordgomery  v.  PhilHpSy 
there  is  the  eightieth  section  of  the  Corporation  act,  which 
declares  that  the  funds  of  a  corporation 

''shall  be  distributed  among  the  creditors  proportionally  to  the  amount  of 
their  respective  debts,  excepting  mortgage  and  judgment  creditors  when  the 
judgment  has  not  been  by  confession  for  the  purpose  of  preferring  creditors." 

A  judgment  by  confession  for  the  purpose  of  preferring  a  credi- 
tor is  expressly  excepted  by  Justice  Magie  in  his  opinion  in 
WUkinscm  v.  Bauerle. 

It  is  urged  by  the  counsel  for  the  defendant  that  his  is  not  a 
judgment  by  confession,  but  I  cannot  adopt  that  view.  The 
suit  was  commenced  by  a  summons  and  declaration  on  the  11th 
of  June,  the  defendant's  resignation  was  dated  on  the  12th,  the 
directors  met  on  the  18th  and  accepted  the  resignation  and 
elected  his  son  a  director  in  his  place,  and  then  authorized  an 
attorney  to  consent  to  a  judgment  against  the  corporation,  which 
the  attorney  did  by  an  ordinary  plea  called  a  oognomty  in  which 
it  acknowledges  that  the  defendant  did  undertake  and  promise 
as  the  plaintiff  in  its  declaration  has  alleged,  and  that  it  cannot 
deny  that  it  owes  and  unjustly  detains  from  the  plaintiff  the  sum 
claimed  by  him  in  his  declaration,  and  consents  that  judgment 
be  entered  against  it  for  the  sum  of  $15,324.05.  Now,  if  that 
is  not  a  judgment  by  confession,  I  am  unable  to  understand 
what  a  judgment  by  confession  is.  It  is  the  ordinary  form 
found  in  the  books  of  precedents  of  a  cognovit,  and  a  cognovit  is 
a  confession.  Its  effect  in  hastening  the  judgment  was  precisely 
the  same  as  if  the  corporation  had  executed  a  bond  with  a  war- 
rant of  attorney  to  confess  judgment.  The  judgment's  conten- 
tion that  the  language  in  the  eightieth  section  of  the  Corporation 
act — ^'  when  the  judgment  has  not  been  by  confession  for  the 
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parpose  of  preferring  creditors^' — applies  only  to  judgments  by 
bond  aod  warrant  of  attorney,  cannot  be  maintained.  The  eom- 
moD-law  practice  of  entering  judgment  upon  oognovit  custionem 
is  old  and  Trell  established,  and  a  judgment  so  entered  has 
always  been  known  as  a  judgment  by  confession.  Stewart  v. 
WaUera,  9  Vr.  S74y  and  cases  there  cited. 

Bat  the  defendant's  counsel  further  contends  that  this  judg- 
ment was  not  confessed  for  the  purpose  of  preferring  his  client 
If  it  was  not  for  that  purpose,  then  I  am  unable  to  imagine  for 
what  purpose  it  could  have  been  done.     Two  judgments  were 
entered  against  the  company,  aggr^ating  over  $3,000,  on  the  4th 
of  June.     The  sheriff  might,  and  undoubtedly  would,  proceed 
immediately  to  sell  under  them.     If  the  property  brought  more 
than  the  amount  of  these  judgments  the  surplus  would,  in  the 
then  condition  of  affairs,  be  paid  to  the  company.    The  entry  of 
these  prior  judgments  made  it  possible  and  easy  for  any  creditor, 
or  any  one  of  the  stockholders  of  the  company,  to  apply  at  once 
to  the  chancellor  for  a  receiver  and  an  injunction  against  any 
other  suits.     The  result  of  that  proceeding  would  have  been  to 
prevent  any  preference  being  made  to  the  defendant.     Hence,  it 
is  palpable  that  the  object  of  hastening  his  judgment  was  to  give 
him  a  preference,  and  that  is  in  accordance  with  his  avowed 
declarations  made  to  the  attorney  of  the  complainant  a  month 
before,  and   he  frankly  states  in   his  evidence  that  he  gave 
instructions  to  the  attorney  to  proceed  and  secure  his  debt.    And 
see  Stratum  v.  AUen,  1  C.  R  Or,  i^9. 

Again,  it  is  urged  that  the  defendant,  at  the  time  the  judg- 
ment was  confessed,  was  not  an  officer  of  the  company,  and 
therefore  he  is  not  within  the  letter  and  spirit  of  the  decision  in 
Montgomery  v.  Phillips.  If  his  judgment  be  by  confession,  for 
the  purpose  of  giving  him  preference  over  other  creditors,  it  is 
immaterial  whether  he  be  an  officer  or  not,  since  that  mode  of 
obtaining  preference  is  forbidden  to  all  creditors,  and  the 
language  of  Vice-Chancellor  Van  Fleet  in  Bisadl  v.  Besson,  S 
Lick.  Ch.  Rep.  680 j  applies.  But  I  am  unable  to  accede  to  the  view 
that  defendant  is  not,  for  the  present  purposes,  to  be  treated  as  an 
officer  of  the  company.     I  cannot  admit  that  the  resignation  as 
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president  and  director  and  aooeptanoe  thereof^  and  the  confession 
of  judgment;  all  in  one  day,  was  efiScient  to  alter  his  relations  to 
the  company. 

I  am  forced,  therefore,  to  the  conclusion  that  the  defendant  is 
entitled  to  no  preference  under  his  judgment  against  the  other 
general  creditors  of  the  corporation. 

That  brings  Us  to  another  point  taken  by  the  defendant, 
which  is  that  the  complainant's  bill  is  defective  in  that  it  does 
not  declare  that  it  is  filed  on  behalf  of  himself  and  all  other 
creditors  of  the  corporation ;  and  this  is  really  the  troublesome 
point  in  the  case. 

The  term  ''creditors'  bilP'  was  originally  applied  to  those 
bills  which  were  filed  by  creditors  of  the  estate  of  a  decedent 
against  his  personal  representatives  for  the  marshaling  of  the 
assets  and  for  the  payment  of  the  creditors  according  to  dieir 
priority,  and  without  any  preference  among  those  of  equal 
degree.  They  were,  strictly  speaking,  bills  to  administer  the 
estate  of  the  decedent  At  the  same  time,  all  bills  brought,  by 
creditors  for  the  purpose  of  securing  their  debts  are,  in  one 
sense,  creditors'  bills.  Thus,  a  bill  to  set  aside  a  fraudulent 
conveyance  of  land  by  a  debtor  to  a  third  party,  or  to  subject  to 
the  lien  of  a  judgment  land  the  title  to  which  has  been  pur- 
chased with  the  funds  of  the  judgment  debtor  and  the  title 
placed  in  a  third  party  for  his  benefit,  is,  in  one  sense,  a  credi- 
tors' bill.  But  the  term  ''  creditors'  bill,"  as  used  in  the  stand- 
ard treatises,  was  originally  applied  to  bills  for  the  administering 
assets  of  the  character  just  indicated.  Such,  in  effect,  were  the 
bills  in  Jones  v.  Fairweathei',  1  Dick.  Ch.  Rep.  iS7  (at  jp.  fSJ^S), 
though  those  bills  had  the  additional  element  of  seeking  to 
establish  the  fraudulent  transfer  of  the  property  by  the  deceased 
in  his  lifetime  to  the  defendant,  his  executor.  See  MUf.  PL 
*166;  Story  Eq.  PL  %  99  et  eeq.  Nevertheless,  it  is  true  that 
in  that  class  of  cases  one  creditor  might  bring  a  bill  for  his  own 
individual  benefit  without  stating  that  it  was  for  the  benefit  of 
all  creditors,  and  if  the  personal  representative  admitted  suffi- 
cient assets  to  pay  all  the  debts,  a  decree  would  go  at  once  in 
favor  of  the  complainant  alone.     1  Dan.  Ch.  Pr.  *^S6y  *eS6. 
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But  if,  on  the  contrary,  the  personal  representative  denied  suffi- 
cient assets,  the  result  was  a  decree  simplj  for  an  ascertainment 
of  the  value  of  the  assets  and  amount  of  the  debts  and  an  equal 
distribution  among  all,  so  that  no  priority  by  one  creditor  over 
another  could  be  obtained  by  such  a  suit.  For  such  bills,  no 
preliminary  judgment  was  necessary,  precisely  as  no  judgment 
is  necessary  here  in  order  to  entitle  a  creditor  to  institute  pro- 
ceedings in  insolvency  against  a  corporation  under  the  seventieth 
section  of  the  Corporation  act. 

In  creditors'  bills,  based  on  the  eighty-eighth  and  subsequent 
sections  of  the  Chancery  act,  which  provides  a  mode  of  reaching 
choses  in  action,  a  creditor  is  not  obliged,  directly  or  indirectly, 
to  sue  for  the  benefit  of  all  the  creditors,  although  he  may  do  so, 
and  however  he  frames  his  bill,  he  obtains  a  preference  and 
priority  of  lien  by  filing  his  bill  and  getting  his  order.  Whitney 
V.  BobbiMy  e  a  E.  Or.  S60,  S6S.  Such  is  the  rule  in  New 
York,  under  a  statute  from  which  our  first  statute  was  copied. 
Corning  v.  TTAife,  $  Paige  B67 ;  Parmelee  v.  Ugan,  7  Paige  610. 
Notwithstanding  what  was  said  by  Mr.  Justice  Dalrimple,  in 
his  judgment  in  TatUum  v.  Qreen,  6  C.  K  Or.  864,  -^  i^ust  take 
it  that  the  rule  is  as  stated  by  Chancellor  iZabriskie,  sitting  as 
master,  in  WkUney  v.  RobbinSy  that  in  the  absence  of  fraud  this 
court  would  not,  before  the  legislation  just  referred  to,  aid  a 
judgment  creditor  to  obtain  payment  out  of  any  particular  as- 
sets of  a  chattel  nature  not  subject  to  levy.  See  Willard  Eq.  Jur. 
2S7,  gS8;  Donovan  v.  Finn,  1  Hopk.  Ch.  69. 

The  property  sought  to  be  reached  in  this  case  is  not  land  or 
leviable  chattels,  for  before  suit  brought  by  complainant  the 
property  of  the  defendant  corporation  had  been  sold  under  valid 
judgments  and  executions  other  than  that  of  the  defendant,  and 
the  only  effect  of  the  defendant's  judgment  was  to  give  him  the 
proceeds  of  the  sale  of  the  company's  property  over  and  above 
enough  to  pay  those  prior  judgments.  This  surplus  came  into 
the  hands  of  the  defendant  lawfully.  His  judgment  was  a  lawful 
and  valid  judgment.  He  had  a  right  to  sue  the  company,  and 
to  obtain  judgment  as  soon  as  he  oould ;  but  he  had  no  right  to 
make  use  of  that  judgment,  when  obtained  by  confession,  to  gain 
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a  preference  over  other  creditors.  As  to  creditors  he  holds  what 
he  so  obtained  in  trust  for  their  equal  benefit. 

The  defendant^  then^  is  lawfully  in  possession  of  the  assets  of 
the  corporation,  as  a  trustee  for  all  its  creditors,  and  I  am 
unable  to  see  how  the  complainant  is  able  to  reach  the  funds  in 
his  hands  under  the  provisions  of  the  eighty-eighth  and  follow- 
ing sections  of  the  Chancery  act.  That  act  clearly  applies  only 
to  natural  persons  as  defendants  who  may  be  called  upon  to  be 
examined  under  oath,  and  has  no  application  to  a  corporation. 

As  a  bill  to  appropriate  to  himself  exclusively  an  asset  of  the 
defendant  corporation,  I  think  the  complainant's  bill  fails. 

The  question  remains  whether  or  not  it  can  be  made  available 
for  any  purpose.  The  clear  policy  of  our  Corporation  act  is  that 
the  assets  of  an  insolvent  corporation  should  be  equally  divided 
among  its  creditors.  Its  assets  are  to  be  administered  in  that  re- 
gard like  those  of  a  decedent,  and  I  am  of  the  opinion  that  the 
only  ground  upon  which  the  complainant's  bill  can  be  main- 
tained, is  that  it  is  a  bill  in  the  nature  of  a  creditors'  bill 
against  the  estate  of  a  decedent  to  administer  the  estate  of  an 
insolvent  corporation.  Such  a  bill  was  maintained  in  Wilkinson 
V.  Bauerle. 

If,  then,  the  complainant  is  willing  to  amend  by  making  the 
corporation  a  party  and  framing  his  bill  for  the  benefit  of  all 
the  creditors,  I  think  he  may  be  entitled  to  a  decree  declaring 
that  the  surplus  brought  by  the  property  over  and  above  a  suf- 
ficient amount  to  pay  the  prior  judgments  shall  be  held  by  the 
defendant  in  trust  for  the  benefit  of  all  the  creditors.  But  in 
order  to  have  the  benefit  of  such  a  declaration,  it  seems  to  me 
that  it  is  proper,  if  not  necessary,  that  a  receiver  should  be 
appointed.  Whether  the  defendant  should  account  for  any 
profit  he  may  have  made  upon  his  purchase  of  the  company's 
property,  can  be  considered  after  such  appointment* 


Digitized  by  VjOOQIC 


9  Dick.  Ch.]       OCTOBER  TERM,  1895,  59 

Stevens  v.  Bosch. 


Frank  Stevens,  trustee  under  the  will  of  Clark 
Hammond,  deceased, 


Joanna  C.  Bosch  (formerly  Lister),  James  E.  Howell 
and  others. 

1.  A  bill  hy  the  soocessor  of  a  deceased  trostee  against  the  assignee  of 
deceased's  executrix  is  not  mnltifarions  becaose  it  seeks  both  to  ascertain  the 
amount  of  the  trust  fond  in  the  hands  of  the  executrix  of  the  deceased  trustee, 
who  was  also  his  sole  devisee,  and  to  declare  the  same  a  lien  upon  certain  lands 
belonging  to  deceased's  estate. 

2.  Where  a  bill  by  one  appointed  by  the  court  as  successor  to  a  deceased 
trustee  under  a  will,  filed  to  ascertain  the  amount  of  the  trust  estate  in  the  hands 
of  the  deceased  at  his  death,  shows  that  the  will  appointing  deceased  devised 
an  estate  to  him  in  trust  to  pay  the  income  therefrom  to  the  testator's  daughter 
during  her  life,  and  at  her  death  to  divide  it  among  her  children  and  grand- 
children, and  that  the  daughter  is  still  living,  complainant's  eeOuia  qw  trust 
are  not  necessary  parties,  the  object  of  the  suit  being  simply  to  recover  the 
trust  estate  from  the  former  trustee's  estate. 

3.  A  trustee  devised  his  entire  estate  to  his  wife,  who  was  also  named  as 
executrix,  and  she  assigned  the  whole  of  the  property  passing  under  the  will 
to  a  third  person  for  the  benefit  of  the  creditors  of  a  partnership  of  which  her 
husband  had  been  a  member,  and  of  a  corporation  in  which  he  had  held  stock. 
A  bill  was  filed  by  a  successor  appointed  by  the  court  in  the  trusteeship,  left 
vacant  by  the  husband's  death,  to  ascertain  the  amount  of  the  trust  estate  in 
the  deceased's  hands  at  his  death,  and  to  recover  the  same.  Hddf  that  the 
etgtms  que  trust  of  the  assignee  of  the  executrix  were  not  necessary  parties 
defendant. 

4.  A  was  appointed  trustee  under  a  will  to  hold  testator's  property  in  trust 
fbr  the  payment  of  the  income  therefrom  to  his  daughter  during  her  life,  and 
then  to  divide  the  entire  property  between  her  children  and  grandchildren. 
A  died,  devising  his  entire  estate  to  his  wife  as  executrix,  and  she  assigned  it 
to  a  third  person  in  trust  to  pay  the  debts  of  a  partnership  of  which  her  hus- 
band had  been  a  member,  and  a  corporation  in  which  he  had  held  stock.  B 
was  appointed  to  succeed  A  in  his  trust,  and  filed  a  bill  against  the  executrix 
and  her  assignee  to  ascertain  the  amount  of  the  trust  estate  and  to  recover 
poaeeesion  of  it.  In  it  he  alleged  that  the  trust  fund  amounted  to  a  certain 
sum,  and  that  the  former  trustee  had  executed  his  bond  for  that  sum  to  a  third 
person,  and  secured  it  by  a  mortgage  on  certain  of  his  own  property ;  that 
subsequently  he  procured  an  assignment  thereof  to  himself  as  trustee,  and 
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held  it  as  sach  at  the  time  of  his  death ;  that  the  hond  and  mortgage  were 
still  in  existence  and  in  the  possession  of  complainant,  bnt  that  the  property 
covered  bj  it  is  insufficient  as  security.  EEe  prayed  a  foredoenre  of  this  bond 
and  mortgage,  and  the  former  partner  of  the  deceased  trustee  was  made  a 
party  defendant  Upon  his  demurring  to  the  bill  on  the  ground  of  multifari- 
ousness, complainant  moved  to  amend  by  striking  out  the  clause  praying  for  a 
foreclosure. — Hddf  that  the  granting  of  the  motion  to  amend  would  not  be 
made  contingent  upon  payment  of  costs  as  against  the  deceased  tmstae^s 
former  partner. 

On  demurrers  to  bill. 


Mr.  Frederio  W.  Ward  and  Mr.  Oeorge  M.  Keasbey,  for  the 
demurrants. 

Mr.  Charles  H.  Hartshome,  contra. 

Pitney,  V.  C. 

The  complainant  was  appointed  by  the  orphans  court  of  the 
county  of  Essex  trustee  to  execute  the  trust  created  by  die  will 
of  one  Clark  Hammond,  in  place  of  Alfred  Lister,  deceased,  who 
was  the  trustee  named  in  the  will* 

The  object  of  the  bill  is,  first,  to  ascertain  the  amount  of  the 
trust  estate  which  was  received  by  Lister  in  his  lifetime ;  and 
second,  to  recover  the  same  from  the  estate  of  which  he  died 
seized. 

Lister,  by  his  will,  after  directing  the  payment  of  his  debts, 
gave  the  whole  of  his  estate,  which  consisted  entirely  of  land,  to 
his  widow,  Joanna  C.  Lister  (who  has  since  intermarried  with 
one  Bosch),  and  appointed  her  executrix  thereof.  There  was  no 
personal  estate.  Mrs.  Lister  conveyed  all  the  lands  (with  a 
trifling  exception)  of  which  her  husband  died  seized,  to  the 
defendant  Howell,  in  trust  for  the  payment  of  certain  debts  of  a 
corporation  in  which  Lister  was  interested,  and  of  a  certain 
partnership  of  H.  S.  Miller  &  Co.,  of  which  he  was  a  member. 

The  allegation  of  the  bill  is  that  Lister  received  at  least  $6,000 
of  the  estate  of  Hammond,  which  he  failed  to  properly  invest, 
so  that  his  estate  is  liable  to  pay  that  sum,  at  least,  with  arrears  of 
interest,  to  the  complainant;  and  the  equity  relied  upon  is  that 
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the  debt  due  the  estate  of  Hammond  was  the  individual  debt  of 
Lister,  and  should  be  paid  out  of  his  estate  before  the  partner- 
ship debts  of  H.  S.  Miller  &  Co.,  and  before  any  of  the  debts  of 
the  corporation  of  which  he  was  a  member. 

The  demurrer  states  two  grounds— ^/ira^,  misjoinder  of  causes 
of  action,  viz.,  (a)  a  suit  to  ascertain  the  amount  of  the  trust 
fund  in  the  hands  of  the  executrijc  of  Lister ;  and  (6)  to  declare 
the  same  a  lien  upon  certain  lands ;  second,  lack  of  parties,  both 
complainant  and  defendant. 

There  is  no  misjoinder  of  causes  of  action.  The  suit  has  a 
single  object,  namely,  to  recover  from  the  estate  of  Alfred 
Lister,  in  whomsoever's  hands  it  is  found,  the  amount  due  from 
him  to  the  estate  of  Hammond.  The  ascertaining  of  the  precise 
amount  due  is  a  mere  incident.  The  main  object  of  it  is  to 
follow  the  assets  of  the  estate  into  the  hands  of  the  assignee  of 
llie  devisee  and  to  enforce  a  lien  thereon,  given  both  by  the 
statute  and  by  the  will  of  the  decedent. 

The  authorities  cited  for  the  contrary  position,  when  carefully 
examined,  do  not  sustain  it.  ScUvidge  v.  Hyde,  6  Mad.  1S8 ; 
8.  C,  Jao.  151,  was  a  creditors'  bill  against  an  executor  to  settle 
the  estate  of  the  testator,  and  also  to  set  aside  a  sale  made  by 
the  executor  to  a  purchaser  who  was  made  a  party.  The  vice- 
chancellor,  as  reported  in  6  Mad.,  held  the  bill  not  to  be  mul- 
tifiurious,  and  I  think  his  reasoning  is  sound.  He  was  reversed 
by  Lord  Elden,  on  appeal,  for  reasons  which  Lord  Cottenham 
explained  in  AUomey-Oenerai  v.  Oradook^  S  Myl.  &  C.  85  (at  p. 
96);  and  see  Qmpbell  v.  Mackay,  1  Myl.  &  C.  60S. 

The  object  of  the  present  bill  is  not,  as  in  Salvidge  v.  Hyde^ 
to  have  a  general  settlement  of  the  estate  of  Lister,  but  to  ascer- 
tain simply  the  amount  due  from  him.  All  the  parties  to 
the  bill  are  interested  in  both  the  questions,  and  the  two  are 
indissolubly  connected. 

It  was  suggested  that  the  complainant  should  first  establish 
the  amount  due  from  the  estate  of  Lister  and  then  file  his  bill 
against  the  grantee  to  establish  his  lien  upon  the  lands.  But 
the  complete  answer  to  that  suggestion  is  that  the  grantee,  as 
trustee,  is  engaged  in  selling  the  lands  and  distributing  the  pro- 
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oeeds  among  the  creditors  of  Lister^  and  by  the  time  the  first 
suit  would  come  to  a  conclusion  the  estate  would  probably  have 
been  disposed  of  and  distributed  among  divers  creditors  in  differ- 
ent parts  of  the  country. 

Upon  the  question  of  multifariousness  or  misjoinder^  the 
judges  all  agree  that  it  is  impossible  to  lay  down  any  rule 
applicable  universally^  or  to  say  what  constitutes  or  not  multi- 
fariousness, as  an  abstract  proposition,  but  that  each  case  must  be 
determined  upon  its  own  particular  &ct8  and  in  the  exercise  of  a 
sound  discretion  by  the  court  as  to  what  will  best  tend  to  the 
promotion  of  justice  in  a  particular  case.  Vioe-Chancellor  Van 
Fleet,  in  Ferry  v.  Laible,  12  C.  E.  Or.  H6  (at  jp.  150\  says: 
^^The  question  is  not  one  of  principle,  but  of  convenience 
addressed  to  the  sound  discretion  of  the  court.''  And  Justice 
Depue,  in  Lehigh  VaUey  v.  MoFarhmd,  4  Stew.  Eq.  768^  says : 
''  The  rule  with  regard  to  multifariousness,  whether  arising  from 
the  misjoinder  of  causes  of  action,  or  of  defendants  therein,  is 
not  an  inflexible  rule  of  practice  or  procedure,  but  is  a  rule 
founded  in  general  convenience,  which  rests  upon  the  considera- 
tion of  what  will  best  promote  the  administration  of  justice, 
without  multiplying  unnecessary  litigation  on  the  one  band;  or 
drawing  suitors  into  needless  and  unnecessary  exposes  on  the 
other.'' 

The  present  case  resembles  that  of  the  foreclosure  of  a  mort- 
gage against  an  assignee  by  deed  with  warranty  of  the  mortgaged 
premises,  who  has  not  assumed  the  mortgage,  and  where  the 
amount  due  upon  the  mortgage  is  open  to  dispute.  Clearly,  in 
such  a  case,  the  original  mortgagor  and  bondsman  should  be 
brought  in  and  the  amount  due  upon  the  mortgage  established 
as  against  him  as  a  part  of  the  foreclosure  proceeding. 

Next,  as  to  want  of  parties. 

It  is  alleged  that  the  oeetuia  que  trrMt,  under  the  will  of  Ham- 
mond, should  be  made  parties  complainant,  and  that  the  eestuis 
que  trust  of  the  defendant  Howell  should  have  been  made  par- 
ties defendant. 

With  r^ard  to  the  first  all^ation,  the  bill  shows  that  the 
estate  was  devised  to  the  trustee  in  trust  to  pay  the  income  to 
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the  testator's  daughter  during  her  life,  and  at  her  death  to  divide 
it  among  his  children  and  grandchildren.  The  widow  is  still 
living,  and  hence  the  trustee  is  not  a  mere  naked  formal  trustee, 
holding  the  legal  title  without  any  active  duties  to  perform 
except  to  pay  it  as  soon  as  received  to  his  cestuis  que  trusty  but 
he  is  entitled  to  hold  the  fund  upon  a  continuing  trust  with 
active  duties ;  and  the  object  of  the  present  suit  is  simply  to 
recover  the  estate  from  the  hands  of  the  holders  of  the  estate  for 
the  former  trustee.  In  such  case,  the  general  rule  laid  down  in 
the  books,  that  oestais  que  trust  are  necessary  parties  complain- 
ant, does  not  apply.     Story's  Eq.  PL  §  id  16  a. 

The  cases  cited  by  counsel,  to  wit,  Tyson  v.  Applegate,  IS 
Stew.  Eq.  SOB;  Brokaw  v.  BrokaWy  U  Stew.  Eq.  ^ZS ;  Cool's 
Executors  v.  HigginSy  10  C.  E.  Or.  117;  Allen's  Executor  v. 
Roily  10  C.  E.  Or.  16Sy  are  all  distinguishable  on  the  ground 
that  in  those  cases  either  the  complainant  was  a  bare  trustee  and 
was  not  entitled  to  hold  possession  of  the  fund  when  recovered, 
or  the  interests  of  the  cestuis  que  trust  were  adverse  to  those  of 
the  complainant. 

The  distinction  above  pointed  out  is  treated  of  by  Mr.  Cal- 
vert in  his  book  on  PaHies  {M  ed.,  184Tj  277 y  278,  and  several 
cases  are  there  cited  illustrating  the  distinction,  to  which  I  add 
the  case  of  Beeve  v.  Riohery  1  De  O.  &  S.  624;  S.  G,  17  L.  J. 
{N.  8.)  Ch.  86. 

This  is  not  a  suit  to  administer  a  trust,  or  in  which  the  con- 
struction of  it  or  the  rights  between  trustee  and  cestuis  que  trust 
are  at  all  involved.  The  trustee  here  represents  his  cestuis  que 
trusty  and  the  case  is  clearly  within  one  of  the  exceptions  men- 
tioned by  Justice  Dixon  in  his  opinion  in  Smith  v.  Oavnes,  12 
Stew.  Eq.  64£  (at|)p.  649,  660) 

The  next  specification  of  want  of  parties  is  that  the  cestuis  que 
trad  of  the  defendant  Howell  should  have  been  made  parties. 
I  am  of  opinion  that  this  objection  as  well  as  the  others  cannot 
prevail.  So  far  as  the  bill  shows,  the  names  of  the  persons  for 
whom  Howell  holds  the  estate  in  trust  are  wholly  unknown  to 
the  complainant,  and  the  allegation  is  that  they  are  not  only 
unknown  to  the  complainant,  but,  if  known,  are  so  numerous  as 
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to  make  it  inoonvenieDt  and  improper  to  bring  them  all  in. 
The  defendant  Howell  represents  them,  and  they  are  clearly 
within  a  fiimiliar  exception  to  the  rule  that  all  the  oeduis  qtie 
trust  must  be  made  defendants.  The  defendant  Howell  will 
have  no  difficulty  in  protecting  himself  by  giving  to  each  of  his 
oeduU  que  trust  notice  of  the  suit  and  its  objects,  and  if  he  is 
embarrassed  by  any  lack  of  harmony  among  them  he  may  take 
such  means  to  protect  himself  as  he  shall  be  advised.  At 
present,  I  can  only  be  governed  by  the  all^ations  of  the  bill, 
which  shows  a  clear  case  for  omitting  Howell^s  oeatuis  que  trust. 

The  bill  had  another  aspect  which  requires  consideration. 
The  allegation  is  that  the  trust  fund  amounted  to  at  least  $6,000, 
and  as  evidence  of  this  it  is  stated  that  the  former  trustee,  Lister, 
made  his  bond  for  $6,000  to  a  third  person,  and  secured  it  by  a 
mortgage  of  certain  of  his  own  real  estate,  and  that  subsequently 
he  procured  an  assignment  of  his  own  bond  and  mortgage  to 
himself  as  trustee  of  Hammond,  and  held  it  as  such  at  the  time 
of  his  death,  and  that  the  bond  and  mortgage  are  still  in  exist- 
ence, and  at  the  moment  of  the  argument  were  in  the  possession 
of  the  complainant.  The  all^ation  with  regard  to  this  bond 
and  mortgage  is  that  the  property  covered  by  it  is  entirely 
insufficient  to  secure  it,  and  that  if  it  was  intended  as  an  invest- 
ment of  so  much  of  the  fund  it  was  a  breach  of  trust 

The  bill  prays  a  foreclosure  of  this  bond  and  mortgage,  and 
certain  judgment  creditors  of  Mrs.  Bosch,  the  devisee  of  the 
deceased  trustee,  were  made  parties  and  brought  in  as  subsequent 
lienors  upon  the  mortgaged  premises.  Among  these  is  Henry  S. 
Miller,  the  former  partner  of  Lister,  the  trustee,  and  he  demurs 
to  the  bill  on  the  ground  of  multifariousness,  alleging,  among 
other  things,  that  so  much  of  the  bill  as  prays  foreclosure  has 
no  connection  with  the  other  part  of  the  bill  and  renders  it 
multifarious. 

Before  the  argument  came  on,  complainant  moved  to  amend 
his  own  bill  by  striking  out  the  clauses  praying  foreclosure  and 
making  the  judgment  creditors  of  Mrs.  Bosch  parties  as  lienors. 
The  motion  was  granted,  the  only  question  being  as  to  whether 
it  should  be  granted  upon  payment  of  costs  as  against  Miller, 
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The  object  of  adding  the  prayer  for  foreclosure  was  evidently  to 
save  the  costs  of  a  separate  suit  for  foreclosure.  If  the  com- 
plainant succeeds  in  enforcing  a  lien  upon  the  land  conveyed  to 
Howell^  as  trustee,  and  those  lands  should  be  insufficient,  after 
pajmg  complainant,  for  the  purpose  of  the  trust  vested  in 
Howell,  then  he  will  be  entitled  to  have  the  bond  and  mortgage 
in  question  assigned  to  him  and  to  foreclose  it ;  or  it  may  be  that 
the  oourt  would,  upon  his  application,  stay  the  execution  of  the 
decree  against  him  until  the  amount  which  might  be  realized  out 
of  the  mortgaged  premises  should  first  be  ascertained  by  an 
actual  foreclosure  and  sale;  and  I  am  not  at  all  sure  that  if  the 
complainant  had  not  moved  to  amend  I  should  have  finally  held 
that  the  bill  was  rendered  multifarious  by  the  part  stricken  out. 
The  complainant  is  acting  in  perfectly  good  faith  as  an  officer 
appointed  by  the  court  to  execute  a  trust,  and  as  Miller  is  inter- 
ested in  the  execution  of  the  trust  given  to  Howell,  I  do  not  see 
how  he  is  injured  by  the  introduction  of  a  foreclosure  into  this 
bill,  and  therefore  decline  to  give  costs. 
I  will  advise  that  the  demurrers  be  overruled. 


Alfred   E.  Beach  and   The   Sparks'   Manufacturing 

Company 


The  Sterling  Iron  and  Zinc  Company. 

1.  To  a  bill  by  a  riparian  proprietor  to  restrain  defendant  from  polluting 
(by  discoloration)  the  stream,  it  is  no  defence  or  eqnitable  excuse  that  the  dis- 
coloration is  the  natoral  and  necessary  result  of  mining  operations  prosecuted 
in  the  ordinary  way.  The  doctrine  finally  adopted  in  Pennsylyania,  in  the 
caseot&mdenonY.  The  Qxd  Co.,  ii5  Pa.  iSif.  ij^ff,  is  not  the  law  of  this  state. 

2.  Nor  can  the  defendant  set  op  that  other  independent  causes  are  already 
operatiog  to  pollute. 

S.  The  maintenance  of  a  nuisance  to  real  estate  amounts  to  a  taking  of 
property  and  cannot  be  legalized  by  the  legislature  for  private  purposes,  even 
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upon  tenns  of  making  compensation.  Hence,  where  the  right  of  the  com- 
plainant is  clear  and  the  facts  undisputed,  a  court  of  equity  is  bound  to  give 
preventiye  reliefl  To  refuse  it  is  to  allow  the  defendant  to  take  complainant's 
property  upon  terms  of  paying  such  compensation  from  time  to  time  as  a  jury 
may  assess. 

4.  In  this  case,  the  discoloration  of  the  water  cpming  from  the  mine  shaft 
was  caused  by  a  fine  day  found  in  a  rent  or  fissure  in  the  rock  iotersected  by 
the  shaft,  and  after  continuing  several  months  began  to  abate,  so  that  defend- 
ant was  able,  by  the  use  of  a  settling  basin,  to  deliver  it  to  the  stream  in  a 
clear  condition,  and  such  was  the  situation  of  affiiirs  at  the  final  hearing, 
which  commenced  about  six  months  after  the  bill  was  filed. — HeUd^  that  con- 
siderinig  that  defendant,  by  its  answer,  denied  complainants'  case  throughout 
and  set  up  a  right  to  throw  the  discolored  water  into  the  river,  and  that  the 
proofs  show  that  there  is  some  danger  of  the  occurrence  of  discoloration  in 
the  future,  that  the  decree  establishing  the  complainants'  rights  should  include 
a  provision  for  a  perpetual  injunction. 

Final  beariDg  on  bill^  answers  and  proo&. 

The  object  of  this  bill  is  to  pennanentlj  restrain  what  is 
allied  to  be  a  nnisancey  namely,  the  pollution  of  a  natural 
water-course.  The  complainant  Beach  is  the  owner,  and  the 
complainant  manu&cturing  company  is  lessee  in  possession,  of  a 
paper  mill,  intended  for  making  white  tissue  paper,  situate  on 
the  Wallkill  river,  at  Hamburg,  in  Sussex  county,  and  driven 
by  the  waters  of  that  river  drawn  out  of  an  old  artificial  pond 
called  the  Furnace  pond.  The  defendant  is  the  owner  of  a  min- 
ing property,  situate  near  the  river  at  a  place  called  Greenspot, 
about  a  mile  and  a  half  upstream  and  southward  from  the 
paper  mill. 

The  complaint  is,  that  the  defendant,  in  its  mining  operations, 
pumped  out  of  its  mine  and  discharged  into  the  river,  upstream 
from  the  complainants'  mill,  large  quantities  of  turbid  and  dis- 
colored water,  which  affected  the  whole  stream  and  rendered  it 
unfit  for  use  for  making  white  tissue  paper  when  it  reached 
their  mill. 

The  answer  puts  the  complainants  on  proof  of  the  all^ations 
of  their  bill ;  alleges  that  the  water  of  the  river,  as  it  flowed  pre- 
vious tQ  its  mining  operations,  was  unfit  for  use  for  making  white 
paper ;  that  its  unfitness  was  not  materially  increased  by  the  con- 
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tributioDS  from  its  mine,  and  that  it  had  a  right  to  continue  its 
mining  operations,  although  the  effect  was  to  increase  the  dis- 
coloration of  the  water  of  the  river. 

The  bill  was  filed  on  the  21st  of  April,  1893.  On  that  day 
an  order  to  show  cause  why  an  injunction  should  not  issue,  with 
an  order  for  interim  restraint  ^^  against  corrupting  or  discoloring 
the  water  in  the  Wallkill  creek,  so  as  to  prevent  the  complainant, 
the  Sparks'  Manufacturing  Company,  from  carrying  on  its  busi- 
ness of  manufacturing  white  tissue  paper  in  its  accustomed 
manner,'^  was  made,  returnable  the  1st  of  May  then  next 

On  the  25th  of  April,  upon  ex  parte  application  and  afiSdavits 
to  the  effect  that  the  flow  from  the  mine  was  discolored  only  for 
a  short  time  at  intervals,  an  order  was  made  modifying  the 
interim  restraint  embodied  in  the  order  of  April  21st,  as  follows : 
''  That  if  in  the  course  of  pumping  from  its  mine  the  defendant 
shall  pump  discolored  water,  and  shall  immediately  notify  the 
persons  in  charge  of  the  complainants'  factory  of  such  discolora- 
tion, before  the  discolored  water  shall  reach  the  factory,  in  such 
case  the  restraining  order  shall  be  of  uo  effect." 

On  the  1st  of  May,  the  hearing  of  the  original  order  to  show 
cause  was  postponed  until  the  15th  of  May,  upon  terms  that  the 
defendant  give  bond  to  secure  the  complainant  against  damages, 
and  on  the  15th  of  May,  it  was  further  postponed,  and  from 
time  to  time  thereafter  until  the  28th  of  June,  when  an  order 
was  made  that  an  injunction  do  issue  restraining  the  defendant 
from  corrupting  or  discoloring  the  water  of  the  creek  above  the 
paper  mill  of  complainant  so  as  to  damage  complainant  in  its 
business  of  manufacturing  white  tissue  paper  in  its  customary 
manner,  but  that  the  operation  of  the  injunction  be  suspended 
until  the  17th  of  July  next,  in  order  to  give  the  defendant  an 
opportunity  to  provide  for  the  disposition  of  its  foul  water  or 
otherwise  avoid  the  injury  to  the  complainant  complained  of. 

Oh  the  17th  of  July,  a  niotion  was  made  to  further  extend 
the  operation  of  the  injunction,  which  was  denied,  and  an  injunc- 
tion was  issued  according  to  the  order  of  June  28th. 

The  cause  was  duly  referred,  and  was  heard  by  evidence  on 
the  2d  and  3d  of  November,  the  27th  and  28th  of  December, 
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1893,  the  10th  and  11th  of  April,  1894,  and  on  the  2d  of 
October,  1895. 

Mr.  Theodore  E.  Dennis,  Mr.  Robert  L.  Lawrence  and  Mr. 
Thomas  N.  McCarter,  /Sir.,  for  the  complainants. 

Mr,  Charles  D.  Thompson  and  Mr.  GUbert  CoOiaSj  for  the 
defendant. 

PiTNBY,  V.  C. 

The  material  &cts  of  the  case  are  undisputed.  The  only  dis- 
pute is  as  to  the  d^ree  of  discoloration  caused  by  the  defendant's 
operations  and  the  length  of  time  over  which  such  discoloration 
extended. 

The  &cts  clearly  established  are  as  follows : 

The  Wallkill  river  rises  in  the  southern  part  of  Sussex  county 
and  flows  upon  a  course  of  nearly  north,  passing  through  the 
villages  of  Franklin  and  Hamburg.  At  the  latter  place  is  situ- 
ated an  artificial  pond,  called  the  Furnace  pond,  caused  by  an 
old  dam,  upon  which,  for  several  years,  has  been  a  paper  mill 
driven  by  the  waters  of  the  river  from  that  pond.  The  com- 
plainant Beach  purchased  this  water-power  and  lands  connected 
with  it  in  the  summer  of  1891,  for  the  purpose  of  erecting  a 
plant  for  the  manu&cture  of  what  is  known  as  white  tissue 
paper.  Associated  with  him  were  two  gentlemen  by  the  name 
of  Sparks,  who  had  previously  been  engaged  in  the  business  of 
waxing  white  tissue  paper  according  to  a  process  which  they 
controlled,  and  the  project  was  to  both  manufacture  and  wax, . 
for  market,  white  tissue  paper.  For  that  purpose  the  corpora- 
tion was  formed,  of  which  Mr.  Beach  and  the  Messrs.  Sparks 
were  stockholders,  and  the  latter  were  the  active  managers.  A 
large  amount  of  money  was  spent  in  erecting  a  plant  between 
the  date  of  the  purchase  and  the  1st  of  February,  1892,  when 
they  commenced  the  manufacture  of  white  tissue  paper  and  car- 
ried it  on  with  success  for  about  a  year. 

The  manufacture  of  such  paper  requires  a  perfectly  clear, 
pure  water,  and  before  purchasing  the  Hamburg  water-power 
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the  oomplainaDts  inspected  the  stream  and  inquired  as  to  its 
character  for  clearness,  and  satisfied  themselves  that  they  would 
be  able  to  use  it  for  making  white  tissue  paper  without  incurring 
the  expense  of  filtration,  and  their  experience  for  a  year  proved 
that  their  expectations  were  just. 

In  the  month  of  February,  1893,  complaints  began  to  come 
in  from  the  purchasers  of  their  paper  that  it  was  deteriorating 
in  the  matter  of  whiteness,  and  they  investigated  the  cause. 
The  pond  was  frozen  over,  but  they  knew  by  reputation  that 
mining  operations  were  being  carried  on  at  Greeuspot  by  the 
defendant,  and  they  went  there  (March  Ist)  and  found  a  stream 
of  highly-colored  water  flowing  from  the  defendant's  mine  shaft 
into  the  river,  traced  its  effect  in  discoloration  to  their  pond,  and 
by  subsequent  observations  by  themselves  and  others  in  the 
neighborhood  traced  its  effect  not  only  in  and  through  the  Fur- 
nace pond,  but  for  miles  down  the  river  to  the  north  of  Ham- 
burg. In  fact,  several  respectable  and  credible  witnesses,  called 
by  the  complainants,  testified  to  the  discoloration  of  the  wat^  in 
the  Furnace  pond  and  beyond,  and  the  complainants  were 
stopped  by  the  court  from  producing  further  evidence  on  that 
subject  in  the  opting  of  their  case.  Several  witnesses  called  by 
defendant,  among  them  its  superintendent,  corroborated  this  evi- 
dence, and  there  is  no  attempt  to  meet  it. 

The  color  was  a  peculiar  reddish-yellow  tint,  which  was  in 
marked  contrast  with  the  discoloration  due  to  the  ordinary  road 
and  field  wash  after  a  heavy  storm  or  spring  thaw. 

This  peculiar  discoloration  continued  throughout  the  month 
of  March,  and,  with  some  intermissions  and  variations  in  degree 
of  discoloration,  through  the  month  of  April.  Complainants* 
early  in  March,  were  obliged  to  stop  the  making  of  white  tissue 
paper.  N^otiations  between  the  parties  for  some  arrangement 
of  the  matter  failing,  the  bill  was  filed  on  the  2l8t  of  April,  1893. 

The  immediate  origin  of  the  discoloration  was  as  follows: 
The  defendant  corporation  was  organized  by  two  gentlemen  by 
the  name  of  Heckscher,  and  two  by  the  name  of  Wetherill,  for 
the  purpose  of  reaching  and  working  a  bed  of  franklinite  ore 
which  had  been   located  by  boring  exploration  at  a  depth  of 
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about  a  thousand  feet  below  the  sur&oe  near  this  point  called 
Greenspot.  It  was  the  continuation  of  a  seam  of  ore  for  many 
years  worked  to  the  southwest  of  Greenspot  by  two  companies, 
one  of  which,  viz.,  the  Lehigh  Zinc  and  Iron  Company,  was 
owned  and  controlled  by  the  Heckschers  and  Wetherills.  In 
the  spring  or  early  summer  of  1891,  the  defendant  commenced 
to  sink  a  perpendicular  shaft,  known  as  the  ^^  Parker  shaft,"  ten 
by  twenty  feet  in  diameter,  and  after  passing  through  a  small 
amount  of  superincumbent  earth  struck  solid  limestone  rock.  It 
continued  the  working  without  cessation  until  August  11th, 
1892,  when,  having  attained  a  depth  of  five  hundred  and  sixty 
feet  (many  feet  lower  than  the  bed  of  the  Wallkill),  the  work- 
men struck  a  water-bearing  fissure  or  rent  in  the  rock,  which 
instantly  flooded  the  mine  and  drove  them  out.  Previous  to 
that  time  they  had  encountered  small  seams  or  fissures  from  time 
to  time,  producing  a  little  water  and  sometimes  a  little  mud, 
which  they  pumped  up  of  course,  carried  through  a  trough  or 
trunk  several  hundred  feet  westerly  toward  the  Wallkill  till  it 
reached  a  small  spring  run,  where  it  was  discharged,  and  from 
thence  it  ran  into  the  WallkilL  The  amount  of  water  up  to 
August  was  small,  and  its  discoloration  was  slight,  so  that  it  was 
not  felt  or  observed  by  complainants.  The  influx  in  August^ 
1892,  was  discolored  by  a  fine  clay,  amounting  almost  to  a  pig- 
ment, having  a  high  reddish-yellow  tint,  and  intermixed  with  a 
small  quantity  of  very  fine  sand.  This  water  rose  to  within 
forty  feet  of  the  surface,  and  resisted  all  attempts  to  lower  it  by 
the  pumps  then  in  use,  and  until  very  large  and  heavy  pumps 
were  introduced.  This  was  done  in  September.  After  the  shaft 
filled  with  water  there  was  no  further  movement — it  became  per- 
fectly quiet — and  the  clay  and  sand  b^an  to  settle,  so  that  the 
water  in  the  upper  reach  of  the  shaft  became  comparatively  dear. 
The  first  water  that  was  discharged  after  heavy  pumping  com- 
menced came  from  near  the  top,  and  was  but  slightly  discolored, 
such  discoloration  being  due  to  the  disturbance  of  the  clay  and 
sand  which  had  settled  on  the  timbering  of  the  shaft.  The 
quantity  of  water  struck  in  the  fissure  was  so  great  that  with 
these  powerful  pumps  very  slow  advance  was  made,  the  pumpe 
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being  lowered  from  time  to  time^  aud  the  greater  the  depth 
attained  the  kss  rapid  the  advance  and  the  greater  the  dis- 
coloration. 

On  about  'the  let  of  January,  1893,  the  water  was  redaced  to 
a  depth  of  four  hundred  and  twenty  feet  from  the  surface,  and  a 
delay  there  occurred  of  about  three  weeks,  caused  by  the  necessity 
of  establishing  a  pumping  station  at  that  point.  When  the  rapid 
pumping  commenced  again,  at  or  near  the  1st  of  February,  the 
discharge  was  much  discolored,  and  continued  growing  worse  and 
worse  until  the  bottom  was  reached,  and  there,  without  detailing 
the  circumstauoes,  the  greatest  discoloration  was  reached,  and 
continued  during  the  month  of  March.  The  discoloring  clay  is 
80  very  fine  in  its  texture  that  a  very  slight  movement  of  particles 
of  water  with  which  it  comes  in  contact  will  thoroughly  mix  it, 
and  it  will  only  subside  in  perfectly  still  water.  This  accounts 
for  the  fact  that  it  did  not  fully  subside  in  passing  through  com- 
plainants' pond,  which  is  quite  narrow,  so  that  it  is  probable  that 
the  volume  of  the  water  of  the  Wallkill  causes  continued  motion 
throQghont  its  length. 

After  the  shaft  had  been  entirely  pumped  out  and  the  volume 
of  water  stored  in  the  fissure  had  been  entirely  exhausted  and 
the  flow  reduced  to  the  natural  supply  of  the  fissure,  and  the 
various  water-channels  which  had  been  created  throughout  it 
by  the  sudden  drawing  off  of  the  water  had  arrived  at  what 
the  experts  call  an  ^^  angle  of  repose,"  so  that  no  further  scour- 
ing resulted  from  the  flow  of  the  ordinary  quantity  of  water,  there 
was  no  discoloration  and  the  water  ran  clear.  This  condition 
was,  as  claimed  by  the  defendant,  reached  some  time  in  the 
summer  of  1893,  and  the  case  shows  that  from  about  the  middle 
of  April  or  the  Ist  of  May  till  about  the  middle  of  July,  the 
discolorations  were  temporary  and  increasingly  infrequent,  and 
usually  the  result  of  clearing  out  the  different  settling  basins, 
called  sinks,  which  had  been  established  in  the  rock  at  different 
points  in  the  shaft.  Since  that  time  the  shaft  has  been  sunk  over 
two  hundred  feet  without  finding  any  more  water  or  fissures. 

The  proof  is  clear  that  the  result  of  the  contribution  of  this 
^scolored  water  to  the  waters  of  the  river  was  to  render  the  mix- 


Digitized  by  LjOOQ  IC 


72  CASES  IN  CHANCERY.  [54  Eq. 

Beach  v.  Sterling  Iron  and  Zinc  Co. 

ture  whea  it  reached  complainants'  mill  unfit^  without  filtration, 
for  use  in  making  white  paper. 

An  ingenious  experiment  was  made  by  an  expert,  as  follows : 
He  ascertained,  by  a  rough  measurement,  that  the  flow  of  the 
river  was  about  forty  times  that  of  the  output  from  the  mine,  and 
he  took  a  jar  of  perfectly  clear  water  and  mixed  with  it  one- 
fortieth  of  its  quantity  of  the  dirty  water  that  came  from  the 
mine,  and  exhibited  the  sample  to  show  to  what  a  slight  extent 
it  was  discolored.  The  dirty  water  which  he  used  had  been  con- 
fined in  a  jar  for  several  months,  with  the  result  that  the  fine 
particles  of  day  had  partially  coagulated  and  gathered  into  little 
flakes,  and  when  shaken  up  did  not  produce  the  same  degree 
of  discoloration  as  exhibited  when  freshly  taken  from  the  running 
stream.  But  even  that  experiment  showed  that  the  result  of  so 
slight  a  mixture  made  the  whole  mass  palpably  roilly.  In  point 
of  fisiot,  as  shown  by  the  evidence  of  the  expert  papermakers,  a 
very  small  admixture  of  mud  or  day  will  render  the  water  im- 
proper, without  filtration,  for  making  white  tissue  paper ;  and  the 
efiect  of  that  evidence  is  that  the  river,  in  its  ordinary  clear  state, 
is  no  dearer  than  is  necessary  for  that  purpose.  A  very  small 
admixture  of  coloring  or  dirty  matter  renders  it  unfit  for  use. 

Several  matters  are  urged  in  defence  to  this  case.  First,  but 
faintly,  that  the  doctrine  finally  established  by  a  bare  majority 
of  a  divided  court  in  Pennsylvania,  in  Sanderson  v.  The  Coal 
Company y  86  Pa.  St.  Ifil,  H  Pa.  St.  SOS,  102  Pa.  St.  S70,  and 
lis  Pa.  St.  126,  should  be  adopted  here.  The  history  of  that 
case,  in  its  various  phases,  is  given  by  a  writer  in  the  ArMxwan 
Law  Register  {N.  S.),  vol.  1,  p.  1  {1894).  It  was  an  action,  as 
here,  by  a  riparian  proprietor  against  a  mining  company  for 
polluting  a  natural  stream  with  water  pumped  from  its 'mine. 
After  three  decisions  by  the  supreme  court  of  Pennsylvania  in 
favor  of  the  plaintifl*'s  right,  that  court  finally  held  the  contrary 
and  affirmed  the  right  of  the  coal  company  to  discharge  its  acid 
mine  water  into  the  creek,  without  regard  to  its  efiect  upon 
lauds  below,  upon  the  broad  ground  that  the  necessities  of  the 
mining  interests  of  the  commonwealth  required  it.  This  result 
was  attributed  by  the  author  of  the  article  in  the  American  Law 
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ReguAer  (pp,  6, 18),  in  part,  to  a  lack  of  care  on  the  part  of  the 
learned  judge  who  prepared  the  first  prevailing  opinion.  86 
Pa.  SL  406.  The  doctrine  of  that  case  is  shown  by  that  writer 
to  be  inharmonious  with  a  long  line  of  previous  decisions  in 
Pennsylvania,  and  has  not  been,  so  far  as  I  can  learn,  followed 
in  any  other  state— certainly  not  in  this  state.  It  was  repudi- 
ated in  Ohio,  whose  mining  interests  are  quite  large,  in  the 
recent  and  well-considered  case  of  The  Columbus  &e.  Co.  v. 
Tucker,  48  Ohio  St.  4^»  I  ^^'^^  particularly  to  the  lucid  ex- 
pressions of  the  learned  judge  found  on  pp.  68,  6i. 

It  was  not  suggested  on  the  argument  that  the  doctrine  ever 
had  the  least  foothold  in  this  state.  No  case  of  a  stream  fouled 
bj  mining  operations  has  indeed  ever,  so  far  as  I  know,  been 
presented  to  our  courts,  but  the  right  of  a  riparian  proprietor  to 
have  the  waters  of  the  stream  come  to  him  unchanged  in  quality, 
as  well  as  undiminished  in  quantity,  has  been  determined  in  the 
clearest  and  most  positive  manner.  In  fact,  the  doctrine  stated 
80  tersely  by  Chancellor  Kent,  in  GhrdiMr  v.  Newburgh,  2 
Johns.  Ch.  16e  (at  p.  itfff)— "A  right  to  a  stream  of  water  is  as 
sacred  as  a  right  to  the  soil  over  which  it  flows.  It  is  a  part  of 
the  freehold '' — has  always  been  adhered  to  by  our  courts.  I 
need  refer  only  to  HoUman  v.  Boiling  Spring  Co.,  1  MeCart 
SSSy  and  Acquaehanonk  Water  Co.  v.  Watson,  2  Stew.  Eq.  866. 
In  the  last  case  the  right  was  stated  by  the  learned  master  in 
an  extremely  clear  and  comprehensive  manner,  and  the  decree 
advised  by  him  was  unanimously  affirmed  on  appeal,  for  the 
reasons  by  him  given. 

The  &ct6  qf  that  case  are,  in  a  manner,  analogous  to  those 
here  under  consideration.  Watson  owned  and  operated  a  bleach- 
ery  which  required  for  use  clear  and  pure  water,  which  he 
obtained  from  a  small  stream  running  through  his  land.  The 
water  company,  desiring  to  supply  the  city  of  Passaic  with  pota- 
ble water,  proposed  to  take  this  small  stream  above  the  bleachery 
and  substitute  for  it  an  equal  or  greater  quantity  of  ]Passaic  river 
water,  drawn  from  the  Dundee  canal  and  used  to  drive  its  pumps. 
This  the  court  restrained  on  the  ground  that  the  substituted 
water  was  not  of  equal  purity  with  that  abstracted. 
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There  is  a  line  of  oases  of  pollution  by  mine  water  in  Eng- 
land which  sustains  the  general  doctrine.  Hodgkinson  v.  JEnnor^ 
4  Best  &  8.  SS9,  was  the  case,  as  here^  ofa  papermaker  against 
a  miner  who  had  permitted  dirty  washings  of  lead  ores  to  run 
through  rents  called  "  swallets  "  in  limestone  rock  into  a  subter- 
raneous stream,  rendering  the  water,  which,  in  its  course,  came 
to  plaintiff's  paper  mill,  unfit  for  use  in  the  manufacture  of 
paper,  and  the  action  was  sustained  by  Chief-Jostioe  Cockbum 
and  Justices  Blackburn  and  Mellor. 

Magor  v.  Chadwickj  11  Ad.  &  E.  671^  was  a  suit  by  a  brewer 
against  a  miner. 

PemmgUm  v.  The  Brinsop  Coal  Co.,  L.  R.  6  Ch.  Dw.  769 
{1877)y  was  a  suit  by  a  manufieicturer  i^nst  a  coal  miner,  where 
the  only  all^tion  of  injury  was,  that  the  acid  contributed  to  the 
water  from  the  mine  rendered  it  less  fit  for  use  in  the  engine 
boilers  driving  the  machinery  of  the  plainti£f's  mill.  An  injunc- 
tion was  allowed.  Defendant  relied,  without  success,  upon  the 
ground  taken  in  Sanderson  v.  The  Coal  Co.,  supra,  that  the  acid 
could  not  be  removed  from  the  water ;  that  there  was  no  means 
of  remedying  the  evil  and  an  injunction  would  absolutely  stop 
its  work.  The  learned  judge  (Fry)  refused  even  to  exercise  the 
right  given  by  the  English  statute  to  give  damages  instead  of  an 
injunction,  relying  on  Clowes  v.  The  Stqfibrdshire  Water  Works, 
L.  R.  8  Oi.  App.  lis  (1878),  and  he  declared  that  he  would 
have  granted  the  injunction,  although  the  present  damage  was 
only  nominal,  because  of  the  injury  to  the  riparian  rights  of  the 
plaintiff.  And  such  is  the  doctrine  of  the  case  relied  on,  which 
was  a  suit  by  a  silk-dyeing  and  washing  establishment  against  a 
water  works  company  for  rendering  the  water  coming  to  their 
works  less  clear  and  pure. 

The  English  cases,  dealing  with  pollution  by  mine  water,  cul- 
minated in  the  case  of  Yawng  v.  Bankier,  L.  R.  App.  Cos.  691 
(1893),  in  the  house  of  lords,  on  appeal  from  Scotland.  The 
case  was  argued,  elaborately,  of  course,  before  six  law  lords, 
whose  unanimous  judgments  were  delivered  after  consideration. 
The  riparian  proprietor  (Bankier),  the  plaintiff  there,  was  a  dis- 
tiller, and  used  the  water  of  the  stream  in  his  distilling  process^ 
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presumably  for  making  mash,  for  which  it  was  peculiarly  fit  by 
reason  of  its  softness.  The  added  mine  water  did  not  render  it 
unfit  for  ordinary  purposes — there  called  primary  purposes — but 
by  reason  of  its  hardness  rendered  it  less  fit  for  distilling  pur- 
poses. Sanderson  v.  The  Coal  Co.  was 'cited,  but  the  court 
repudiated  its  doctrine  and  was  unanimous  in  judgment  in  favor 
of  the  respondent,  who  was  the  plaintiff  and  had  judgment 
below.  Lord  Macnaghten  (at p.  699)  says:  ^'Then  the  appel- 
lant urged  (precisely  as  does  the  defendant  here)  that  working 
coal  was  the  natural  and  proper  use  of  their  mineral  property. 
They  said  they  could  not  continue  to  work  unless  they  were  per- 
mitted to  discharge  the  wiater  which  accumulates  in  their  mine, 
and  they  added  that  this  water-course  is  the  natural  and  proper 
diannel  to  carry  off  the  surplus  water  of  the  district.  All  that 
may  be  very  true;  but  in  this  country,  at  any  rate,  it  is  not  per- 
missible in  such  a  case  for  a  man  to  use  his  own  property  so  as 
to  injure  the  property  of  his  neighbor.^' 

There  are  numerous  English  cases  upon  the  general  right  of  a 
riparian  proprietor  to  have  the  waters  of  his  stream  come  to  him 
in  its  natural  condition,  of  which  I  cite  Oroedey  v.  Lightowlery 
L.  R.  S  JEq.  Cos.  £79  i  S  Chan.  App.  478  {1867)  \  AUomey- 
General  v.  Lunatie  Aeylumy  L.  R.  4  Ch.  App.  146  {1868). 
Numerous  other  cases  will  be  found  cited  in  Oqvld  Waters  §  219, 
and  in  Bigg.  Pol.  Watero.  ISe  et  seq. 

The  argument  was  advanced  by  the  defendant  that  the  use  of 
the  defendant's  property  for  mining  purposes  is  what  was  termed, 
unfortunately,  I  think,  by  Lord  Cairns,  in  Fletcher  v.  Rylands,  L. 
B.  S  H.  L.  SSO  {aipp.  SS8,  SS9)  (1868),  a  natural  user,  and  similar 
in  that  respect  to  plowing  a  field,  and  that  if  it  be  unlawful  for  de- 
fendant here  to  cast  into  the  stream  the  muddy  waters  from  its  mine, 
it  is  also  unlawful  for  the  fitrmer  to  plow  his  land  and  allow  the 
muddy  water  which  runs  from  it  after  a  heavy  rain  to  reach  the 
river.  But  the  very  statement  of  the  two  cases  shows  the 
absence  of  analc^y  between  them.  In  the  first  place,  the  water 
firom  the  plowed  field  comes  thereon  by  natural  causes  beyond 
the  fiirmer's  control,  and  runs  by  gravity  to  the  stream ;  while 
in  the  case  of  the  mine*  the  water  is,  as  here,  found  and  raised 
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by  artificial  means  from  a  level  far  below  that  of  the  river,  and 
would  never  reach  it  but  for  the  act  of  the  miner.  And,  in  the 
second  place,  by  the  common  law  of  the  land  every  owner  may 
cultivate  his  land  without r^ard  to  its  effects  upon  his  neighbor; 
while  such  is  not  the  law  as  to  mining.  The  supreme  court  of 
Ohio,  in  Columbus  Company  v.  Ihyhr,  48  Ohio  41  (at  p.  68\ 
repudiates  the  notion  that  mining  was  a  natural  use  of  land  in 
the  sense  that  farming  is. 

The  ground  of  a  reasonable  natural  user  seems  to  be  at  the 
bottom  of  what  was  said  in  Merrifidd  v.  WorcMter^  110  Mass. 
iS16,  upon  this  topic.  So  fisir  as  the  expressions  there  used  favor 
the  notion  that  a  city  or  town  may  collect  and  discharge  sewi^ 
matter  into  a  fresh-water  stream  to  the  injury  of  a  riparian  owner 
without  liability  to  action,  they  are  contrary  to  the  law  as  held 
in  England  for  centuries.  Higg.  Pol.  Water  liS7  et  seq.j  where 
several  cases  beside  these  above  cited  are  collected. 

Equally  untenable  is  another  position  advanced  by  the  de- 
fendant, viz.,  that  the  river  was  always  more  or  less  polluted  by 
contributions  from  other  mines  and  from  the  washing  of  plowed 
fields,  public  roads  and  railroad  embankments.  Such  insist- 
ments  have  been  frequently  made  and  always  overruled.  The 
question  in  such  cases  seems  to  be  whether  the  stream  has 
already  become  so  far  polluted  by  contributors  who  have  acquired 
a  right  so  to  do  by  adverse  use  or  otherwise,  as  that  the  pollu- 
tion presently  opposed  will  not  sensibly  alter  its  condition.  And 
even  in  such  a  case  the  courts  have  held  that  the  party  has  the 
right  to  deal  with  each  contributor  in  detail,  and  to  buy  off  such 
contributors  as  have  acquired  a  right,  and  is  not  obliged  to  sub- 
mit to  fresh  contributors.  I  cite  the  following  authorities: 
Ross  V.  Buaer,4  C,  E.  Or.  £94  (at  p.  S06);  AUomey-Oeneral 
V.  Steward,  5  C.  E,  Or.  4IS  (at  p.  4^9),  where  the  learned 
chancellor  says :  '^  The  defendants  have  no  right  to  pollute  or 
corrupt  the  waters  of  the  creek,  or  if  they  are  already  partially 
polluted,  to  render  them  more  so."  And  to  Cleveland  v.  The 
Gas  Co.,  5  C.  E.  Or.  Wl  (at p.  £08)]  Meigs  v.  Lister,  8  C.  E. 
(jh\  199  (at  p.  £05),  where  the  learned  chancellor  sajrs :  "  The 
position  taken  by  counsel  that  the  complainants  were  entitled  to 
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no  relief  from  this  Daisanoe,  because  the  locality  was  surrounded 
by  other  nuisances  and  dedicated  to  such  purposes,  has  no  founda- 
tion in  law  or  in  fact.  If  there  were  several  nuisances  of  the 
like  nature  surrounding  them,  they  must  seek  relief  from  each 
separately ;  they  cannot  be  joined  in  one  suit,  nor  need  the  suits 
proceed  pari  passu." 

Orosdey  v.  Lighiowler,  L.  B.  i  Ch.  App.  478  (at p.  481)  {1867), 
where  Lord  Chelmsford  says :  ''  But  the  defendants  contend  that 
the  plaintifis  have  no  right  to  complain  of  any  pollution  of  the 
Hebble  occasioned  by  them,  because  there  are  many  other  manu- 
fiuiturers  who  pour  polluting  matter  into  the  stream  above  the 
plaintifk'  works,  so  that  they  never  could  have  the  water  in  a  fit 
state  for  use,  even  if  the  defendants  altogether  ceased  to  foul  it. 
The  case  of  5t  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Ch. 
64s  {11  Jur.  N.  8.  786),  is,  however,  an  answer  to  this  defence. 
Where  there  are  many  existing  nuisances,  either  to  the  air  or  to 
water,  it  may  be  very  di£Scult  to  trace  to  its  source  the,  injury 
occasioned  by  any  one  of  them ;  but  if  the  defendants  add  to  the 
former  foul  state  of  the  water,  and  yet  are  not  to  be  responsible 
on  account  of  its  previous  condition,  this  consequence  would 
follow,  that  if  the  plaintifb  were  to  make  terms  with  the  other 
polluters  of  the  stream  so  as  to  have  water  free  from  impurities 
produced  by  their  works,  the  defendants  might  say,  ^  we  b^an 
to  foul  the  stream  at  a  time  when,  as  against  you,  it  was  lawful 
for  us  to  do  so,  inasmuch  as  it  was  unfit  for  your  use,  and  you 
cannot  now,  by  getting  rid  of  the  existing  pollutions  from  other 
sources,  prevent  our  continuing  to  do  what,  at  the  time  when  we 
began,  you  had  no  right  to  object  to/''  Attomey-Oeneral  v. 
Lunatic  Asylum,  4  Ch.  App.  I4S  (at  p.  160),  report  of  the 
expert,  and  p.  156. 

AUomey-Oeneral  v.  Leeds,  L.  B.  6  Ch.  App.  688  (at  p.  696) 
{1870),  where  the  lord-chancellor  says :  '^  I  think  the  argument 
deduced  from  the  foul  state  of  the  water  before  it  gets  to  Leeds 
is  not  deserving  of  any  weight  for  two  reasons.  First — and  it 
is  hardly  disputed — the  evU  did  become  seriously  aggravated 
when  the  new  sewer  was  opened — ^tbat  is  to  say,  sixteen  or  sev- 
enteen years  ago;  and  «eeonc%,  the  nuisance  might  terminate ; 
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and  no  one  can  say  it  was  right  that  when  one  naisanoe  termi- 
nates there  shoald  be  another  brought  into  existence.'' 

The  sensible  and  material  increase  in  the  discoloration  of  the 
water^  in  this  case,  resulting  from  the  contribution  of  the  defend- 
ant's mine,  is  clearly  proved.  The  complainant  was  able  to 
make  white  paper  successfully  and  satisfactorily  from  Februar}*^ 
1st,  1892,  for  nearly  a  year,  and  until  the  serious  discharge  of 
discolored  water  from  the  defendant's  shaft,  in  January,  1893; 
and  they  were  also  able  to  make  such  paper  after  the  discolored 
water  ceased  to  run,  in  June  or  July,  1893.  During  the  inter- 
mediate period,  while  the  discoloration  of  the  water  being  dis- 
charged from  the  defendant's  mine  was  the  greatest,  complainant 
could  not  make  white  paper  satisfactorily. 

In  whatever  point  of  view  the  complainant's  ease  is  consid- 
ered, it  seems  entirely  dear  and  free  from  doubt.  I  cannot 
think  the  least  doubt  is  cast  upon  the  law  by  the  last  decision  in 
the  Sanderson  Case,  in  Pennsylvania,  and  the  facts  of  the  case 
are  substantially  undisputed.  The  complainant's  title  and  pos- 
session of  the  ripa,  though  put  in  issue  by  the  answer,  is  estab- 
lished by  the  proofs  and  was  finally  admitted  at  the  hearing. 
Their  right  to  have  the  water  come  to  them  in  its  natural  condi- 
tion follows  inevitably.  Hobman  v.  Boiling  Spring  Co.,  1  Jfo- 
Cart,  SSB  (at  p.  S^S,  bottom),  and  cases  there  cited.  The  learned 
chancellor  there  says :  '^  Where  the  complainant  seeks  protection 
in  the  enjoyment  of  a  natural  water-course  upon  his  land,  the 
right  will  ordinarily  be  r^arded  as  clear.  And  the  mere  fact 
that  the  defendant  denies  the  right  by  his  answer  or  sets  up  title 
in  himself  by  adverse  user,  will  not  entitle  him  to  an  issue 
before  the  allowance  of  an  injunction." 

There  can  be  no  doubt  that,  upon  the  &cts  presented,  it 
would  be  the  duty  of  a  judge  to  direct  a  verdict,  and  the  mle 
adopted  by  the  court  of  errors  and  appeals  in  Higgins  v.  The 
Water  Go,,  9  Stew.  Eq.  BS8,  applies.  I  refer  to  the  language  of 
the  chief-justice  on  p.  S44'  ^  ^^• 

The  jurisdiction  of  this  court  to  adopt,  on  final  hearing,  the 
extreme  remedy  of  an  injunction  in  this  class  of  cases,  when  the 
right  is  clear,  is  well  established,  not  only  by  the  case  just  cited, 
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bat  by  Aoquackanonk  Water  Ck>.  v.  Watsoriy  supra,  which  was 
decided  by  the  court  of  errors  and  appeals^  and  by  HoUman  v. 
Boiling  Spring  Cb.,  supra,  decided  by  Chancellor  Green,  and  by 
Shields  v.  Amdt,  S  Or.  Ch.  SS^,  and  by  OarUde  v.  Cooper,  6 
a  E.  Or.  676. 

It  was  suggested  that  in  this  case  no  injunction  should  be 
ordered,  but  that  the  complainants  should  be  left  to  their  action 
at  law  for  damages.  I  am  unable  to  adopt  that  view.  It  must 
DOW  be  considered  as  settled  law  in  this  state  that  the  mainten- 
ance of  a  nuisance  of  the  kind  here  in  question  is,  in  effect,  a 
taking  of  property.  Pennsylvania  Railroad  Co.  v.  Angel,  H  Stew. 
Eq.  S16  (at  p.  S£9),  where  Judge  Dixon,  speaking  for  the  court  of 
errors  and  appeals,  says :  ''  This  principle  rests  upon  the  express 
terms  of  the  constitution.  In  declaring  that  private  property 
shall  not  be  taken  without  recompense,  that  instrument  secures 
to  owners,  not  only  the  possession  of  property,  but  also  those 
eights  which  render  possession  valuable.  Whether  you  flood  the 
fiirmer's  fields  so  diat  they  cannot  be  cultivated,  or  pollute  the 
bleaeher^s  stream  so  that  his  fabrics  are  stained,  or  fill  one's 
dwelling  with  smells  and  noise  so  that  it  cannot  be  occupied  in 
comfort,  you  equally  take  away  the  owner's  property.  In  neither 
instance  has  the  owner  any  less  of  material  things  than  he  had 
before,  but  in  each  case  the  utility  of  his  property  has  been 
impaired  by  a  direct  invasion  of  the  bounds  of  his  private  domin- 
ion. This  is  the  taking  of  his  property  in  a  constitutional  sense ; 
of  course,  mere  statutory  authority  will  not  avail  for  such  an 
interference  with  private  property.  This  doctrine  has  been  fre- 
quently enforced  in  our  courts,*'  and  he  proceeds  to  cite  previous 
authorities  in  the  same  court.  If  this  be  so,  then  the  legisla- 
ture has  no  power  to  authorize  the  maintenance  of  a  nuis- 
ance for  the  promotion  of  private  objects,  even  upon  terms  of 
making  compensation.  For  no  authority  is  necessary  for  the 
position  that  the  l^islature  is  powerless  to  enact  a  law  declaring 
that  defendant  may  have  complainants'  mill  and  water-power 
upon  terms  of  paying  them  what  a  court  may  ascertain  it  is 
worth.  And  I  am  unable  to  distinguish  such  action  and  that 
of  leaving  complainants  to  the  remedy  of  repeated  actions  at  law 
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to  recover  damages  as  often  as  they  are  suflPered.  In  this  respect^ 
our  system  of  laws  varies  from  that  of  England,  where  parlia- 
ment is  omnipotent  and  is  not  confined  to  the  mere  making  of 
laws — the  true  function  of  a  legislature — but  may  take  private 
property  for  private  purposes,  with  or  without  making  compen- 
sation, the  only  restraint  upon  its  power  being  its  own  innate 
sense  of  justice.  Hence,  the  English  courts  are  authorized,  in 
cases  of  certain  nuisances,  to  give  damages  once  for  all  instead 
of  an  injunction. 

The  result  of  my  consideration  of  the  subject  is,  that  there  is 
no  principle  which  will  sustain  a  court  of  equity  in  refusing  an 
injunction  against  the  maintenance  of  an  established  continuing 
nuisance  and  leaving  the  injured  party  to  his  remedy  at  law. 
To  do  so  is,  in  effect,  to  permit  a  party  to  take  his  neighbor's 
land  for  his  own  use  upon  terms  of  making  such  compensation 
as  a  jury  shall  assess.    This  is  inadmissible. 

The  object  and  o£Bce  of  a  verdict  and  judgment  at  law  is  to 
establish  the  right  and  give  compensation  for  past  injuries.  The 
right  being  once  made  clear,  whether  by  judgment  at  law  or 
upon  incontrovertible  rules  of  law  and  well-established  facts, 
the  remedy  in  equity  by  injunction  to  prevent  future  injury  is  a 
matter  of  right,  and  the  relief  cannot  be  refused. 

The  ground,  however,  mainly  relied  upon  by  defendant  is 
that  the  proofs  show  that  the  nuisance  has  entirely  abated  and 
that  there  is  no  danger  of  its  recurrence,  and  hence  an  injunc- 
tion is  unnecessary  and  improper. 

At  about  the  time  the  injunction  was  issued — July  17th,  1893 
— defendant  purchased  a  small  tract  of  land  skirting  the  rail- 
road, between  the  shafb  and  the  river,  and  established  on  it  a 
settling  basin,  into  which  the  mine  water  was  turned  and  given 
opportunity  for  subsidence  before  reaching  the  river.  The 
result  was  that  it  was  substantially  clear,  and  no  further  injury 
has  been  since  felt  at  the  paper  mill.  It  is  also  in  proof  that 
from  that  time,  up  to  July,  1894,  the  water  was  usually  dear 
when  it  came  from  the  mine.  At  the  sessions  of  December  27th 
and  December  28th,  1893,  Professor  Nason,  a  competent  geolo- 
gist and  mining  expert,  testified  that,  in  his  opinion,  no  further 
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day  and  water-bearing  seams  or  rents  would  be  met  in  the 
course  of  defendant's  mining  operations,  and  that  the  rent  which 
had  given  so  much  trouble  had,  by  natural  causes,  become  harm- 
less. It  was  not  suggested  that  all  or  any  large  proportion 
of  the  discolored  clay  deposit  had  been  removed,  but  the 
theory  was  that  the  descending  water  had  worn  channels  in  the 
clay,  resulting  in  little  rivulets  centering  at  the  section  by  the 
shaft,  and  that  the  scouring  power  of  the  water — that  is,  its 
power  to  bring  down  clay — had  ceased  by  reason  of  the  clay 
banks  and  beds  of  the  little  rivulets  having  arrived  at  an  ^^  angle 
of  repose.''  The  stability  of  this  state  of  affairs  depends,  of 
course,  upon  the  uniformity  of  the  flow  of  water,  both  as  to 
quantity  and  source  of  inflow,  and  Professor  Nason,  on  cross- 
examination,  admitted  some  uncertainty  in  this  respect.  After 
his  examination  and  the  close  of  the  evidence  on  both  sides,  and 
before  the  argument,  viz.,  about  July  16th,  1894,  an  unexpected 
influx  of  muddy  water  occurred,  due  to  an  overflow  from  a 
flume  carrying  water  from  the  neighboring  mine  of  the  Lehigh 
Zinc  and  Iron  Company,  which  found  its  way  into  the  seam  or 
rent  at  a  point  where  it  came  to  the  surface,  about  one  thousand 
eight  hundred  feet  from  the  Parker  (defendant's)  shaft.  Thi& 
opening  was  a  surface  fissure  or  s wallet  in  the  rock,  quite  com- 
mon where  limestone  rocks  come  to  the  surface.  In  this  case,  a& 
I  understand  Professor  Nason,  he  did  not  suppose  or  infer,  from, 
the  trend  of  the  fissure,  that  it  reached  the  surface  in  that  neigh- 
borhood, but  such  was  the  fact.  It  was  promptly  stopped  by 
defendant  and  filled  up,  so  as  to  prevent  any  more  water  getting 
in  at  that  point. 

Now,  it  seems  to  me  that  this  occurrence  shows  the  impossi- 
bility of  a£Brming  that  there  will  be  no  further  incursions  of 
muddy  water.  It  is  true  that  with  the  continued  use  of  the 
settling  ground  no  injury  will  probably  result  to  complainants 
from  such  an  irruption.  I  say  *^  probably,"  because  in  case  of 
a  sudden  irruption  of  discolored  water  the  quantity  might  be  so 
great  as  to  overwork  the  present  settling  basin.  But  without  a 
decree  and  injunction,  the  defendant  will  be  at  liberty  to  discon- 
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iinue  its  use  and  permit  any  muddy  water  that  may  appear  to 
flow  into  the  Furnace  pond  as  of  old. 

At  the  time  the  complainants  filed  their  bill  the  injury  was 
serious  and  continuous.  The  defendant  positively  declined  to 
stop  it,  but  claimed  the  right  to  continue  it.  To  complainants' 
bill  was  interposed  a  general  denial,  and  setting  up  a  right  to 
persist  in  the  injury  as  long  as  its  necessities  required.  On  all 
these  issues  the  defendant  is  beaten.  The  complainants  have 
established-  their  case,  and  it  would  seem  to  be  a  most  lame  and 
impotent  conclusion  to  refuse  to  give  them  the  very  relief  prayed 
for,  viz.,  a  perpetual  injunction.  I  am  unable  to  imagine  any 
other  decree  in  their  favor  which  would  adequately  meet  the  case 
and  give  them  the  just  fruits  of  their  suit;  and,  surely,  if  there 
is  no  danger  of  further  discoloration  the  injunction  will  do  the 
defendant  no  harm,  but  will  be  of  value  as  a  muniment  of  title 
to  the  complainants'  property.  The  language  of  Lord-Justice 
Turner,  in  Goldsmid  v.  Tunbridge  Wells  Commissioners,  L.  B.  1 
Ch.  App.  843  (at  p.  S6S),  applies :  "  In  this  particular  case,  I 
think  that  regard  must  be  had  not  merely  to  the  comfort  or  con- 
venience^of  the  occupier  of  the  estate,  which  may  only  be  inter- 
fered with  temporarily  and  in  a  partial  degree,  but  that  regard 
must  also  be  had  to  the  effect  of  the  nuisance  upon  the  value  of  the 
estate,  and  upon  the  prospect  of  dealing  with  it  to  advantage;  and 
I  cannot  but  think  that  the  value  of  this  estate,  and  the  prospect 
of  advantageously  dealing  with  it,  is  and  will  be  afi*ected  by  the 
continuance  of  this  nuisance." 

But  the  defendant  further  urges  that  the  complainants  have 
manifested  a  disposition  to  make  an  unreasonably  harsh  and 
oppressive  use  of  their  rights  in  the  premises,  and  have  thereby 
weakened  their  standing  in  equity  and  disentitled  them  to  the 
extreme  decree  asked  for. 

In  the  month  of  March,  1893,  while  the  outflow  from  the 
mine  was  at  its  worst,  negotiations  took  place  between  the 
parties  for  some  sort  of  settlement,  and  a  filter  was  mentioned. 
The  complainants  oflered  to  be  satisfied  if  defendant  would  fur- 
nish them  with  a  filter  of  proper  size,  which  they  said,  and  about 
which  there  is  no  dispute,  would  cost  $5,000.     The  defendant 
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offered  to  pay  one-half  of  the  expense  of  the  filter,  the  same  to 
be  in  full  compensation  for  all  damages  up  to  the  time  it  was 
furnished,  which  offer  the  complainants  refused  to  accept.  I  can 
see  nothing  harsh  or  oppressive  in  that  refusal. 

Next,  and  after  bill  filed,  as  I  now  recollect,  defendant 
made  an  arrangement  with  the  tenant  of  a  grist  mill,  located 
upon  a  little  stream  which  empties  into  the  Furnace  pond, 
for  a  right  to  divert  water  from  the  mill  and  carry  it  by  a 
flume  several  hundred  feet  down  to  the  complainants'  works, 
aud  furnish  them  with  clear  water  from  that  stream.  Com- 
plainants employed  an  expert  to  examine  the  stream  and  see 
whether  it  would  supply  sufficient  water  for  their  paper 
engines,  with  the  result  that  they  were  informed  and  believed 
that  it  was  not  sufficient,  and  declined  to  accept  it  as  a  substitute 
for  the  river  water.  The  defendant,  nevertheless,  in  the  face  of 
oomplainants'  refusal,  built  the  flume — a  mere  wooden  trough, 
set  upon  benches  and  trestles — ^along  the  surface  of  the  ground 
down  to  the  mill  yard  of  the  complainants.  The  complainants 
refused  to  allow  it  to  be  put  across  their  mill  yard,  because  it 
would  prevent  them  from  having  access  to  their  works  and  from 
free  passage  with  carts  and  wagons  from  one  part  to  the  other, 
and  said  that  anything  of  that  kind  must  be  put  underground  in 
iron  pipes.  But  the  radical  difficulty  with  that  movement  on  the 
part  of  the  defendant  was,  that  the  right  to  the  use  of  the  water 
was  merely  obtained  temporarily  from  a  mere  tenant  of  the  mill 
property,  and  did  not  give  the  complainants  any  permanent 
right  to  the  flow  of  the  stream,  even  if  it  had  been  large  enough 
for  their  purposes.  I  can  see  nothing  harsh  or  oppressive  in 
complainants'  action  in  refusing  this  offer  of  substitution.  They 
not  only  had  the  strict  right  in  law  to  refuse  to  accept  them,  but 
their  conduct  in  so  doing,  in  my  judgment,  was  not  inequitable. 

I  shall  advise  a  decree  establishing  the  complainants'  right  to 
the  flow  of  the  stream  in  its  natural  condition,  and  an  injunc- 
tion, with  costs. 
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Ellen  Currie,  executrix,  and  Jeanette  T.  Imbrie  et  al. 

1.  An  ordinance  changing  the  grade  of  a  street  was  passed  to  enable  com- 
plainant to  construct  a  railroad  bridge.  Said  ordinance  was  removed  to  the 
supreme  court  on  certiorari  hj  defendant  landowners,  and  work  under  the 
ordinance  was  stopped.  Pending  the  litigation  it  was  agreed  that  the  suit 
should  be  discontinued,  that  all  parties  should  consent  to  said  change  of  grade 
and  that  complainant  should  pay  to  defendants  a  certain  sum,  and  an  addi- 
tional sum  was  to  be  deposited,  to  be  paid  to  defendants  if  the  ordinance  was 
not  set  aside  on  any  other  writ  of  certiorari^  or  if,  pending  any  cerHorarif  the 
road  should  be  actually  constructed  at  the  grade  established  by  said  ordi- 
nance ;  otherwise,  the  money  deposited  should  be  returned  to  complainant. 
Afterwards,  and  before  the  road  was  constructed,  the  ordinance  was  set  aside 
on  eertiorari.  After  complainant  had  sued  out  a  writ  of  error,  an  agreement 
was  made  whereby  the  grade  fixed  by  the  ordinance,  except  immediately  under 
the  bridge,  was  changed,  other  alterations  were  made,  and  all  litigation  be- 
tween the  parties  discontinued. — Heldf  that  as  the  ordinance  was  set  aside 
before  the  road  was  constructed,  and  as  the  road  was  constructed,  not  under 
the  ordinance,  but  by  virtue  of  such  agreement,  defendants  were  not  entitled 
to  the  additional  amount  deposited  with  said  trustee. 

2.  The  fact  that  defendants  were  damaged  to  the  total  amount  fixed  in  the 
contract,  and  that  complainant  obtained  the  advantages  for  which  the  money 
was  to  be  paid,  did  not  entitle  defendants  to  the  fund  under  the  contract 

3.  As  said  fund  was  not  stated,  in  the  contract,  to  be  compensation  for 
damages  sustained  by  defendants,  and  as  the  contract  provided  that  if  any 
assessments  were  made  against  defendants  for  benefits,  amounting  to  more 
than  the  award  to  them,  complainant  should  pay  the  excess,  and  as  com- 
plainant had  agreed  to  make  said  change  in  grade  and  all  improvements  at  its 
own  expense,  defendants  are  not  entitled  to  claim  said  fiind  as  damages. 

4.  After  said  ordinance  had  been  set  aside,  complainant,  fearing  that  it  would 
have  no  right  to  construct,  under  land  belonging  to  defendants,  a  sewer  which 
it  had  agreed  with  the  city  to  construct,  in  order  to  drain  the  street  under  said 
bridge,  and  that  substantial  damages  would  be  assessed  for  change  of  grade, 
proposed  to  defendants  to  pay  the  fund  in  controversy  in  satisfaction  of  all 
damages  resulting  from  the  change  of  grade,  and  to  prevent  their  interfez«noe 
with  the  construction  of  said  sewer. — Held,  in  a  suit  to  determine  the  title  to 
said  fund  under  the  original  contract,  that  said  proposition  was  inadmissible 
as  evidence  of  any  liability  on  the  part  of  complainant 

Od  pleadings  and  proofs. 
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The  object  of  the  bill  is  to  establish  the  right  of  the  complain- 
ant to,  and  obtain  the  sum  of,  $5,000,  deposited  by  it  with  two 
trustees,  under  a  written  agreement  and  circumstances,  as  follows: 

Complainant  is  a  corporation  organized  under  the  general 
laws  of  the  State  of  New  Jersey,  and  is  formed  by  the  consoli- 
dation of  certain  other  railway  companies  with  the  Jersey  City, 
Newark  and  Western  Railway  Company,  and  by  that  means  is 
the  successor  to  all  the  rights  of  that  company,  and,  for  present 
purposes,  may  be  considered  as  identical  with  it.  It  is  the  pro- 
prietor of  and  operates  a  railway  running  from  the  city  of  New- 
ark to  the  waters  of  New  York  bay,  crossing  Newark  bay  and 
Bergen  Neck  upon  a  course  of  about  northwest  and  southeast. 
Bergen  Neck,  at  that  point,  is  crossed  by  a  series  of  parallel 
streets,  which  are  designated  by  numbers,  having  a  course  identi- 
cal with  that  of  the  railway,  and  is  traversed  northeast  and 
southwest  by  other  streets,  which  are  designated  as  Avenues  A, 
B,  C  &C.,  within  the  limits  of  the  city  of  Bayonne. 

For  purposes  of  a  railway  .route,  complainant  and  another 
railway  company  purchased,  or  acquired  by  condemnation,  all 
the  land  between  Fifty-ninth  street  and  Sixtieth  street,  and  prior 
to  1889,  laid  out  its  route  parallel  with  those  streets  and  between 
the  two.  The  first  avenue  which  its  route  crosses  after  leaving 
Newark  bay  is  Avenue  A,  and  its  plan  of  crossing  the  bay, 
approved  by  the  secretary  of  war,  was  such  as  required  that  it 
should  cross  that  avenue  at  an  elevation  of  a  few  feet  above  the 
natural  level  of  the  surface  of  the  avenue  at  the  point  of  crossing, 
and  a  little  above  the  grade  which  had  been  adopted  for  Avenue 
A  by  the  authorities  of  Bayonne.  The  avenue  had  never  been 
worked  to  the  city  grade,  and  there  were  very  few  buildings 
in  the  neighborhood,  although  the  land  was  laid  out  into  build- 
ing lots. 

This  plan  of  the  complainant  required  that  the  grade  of  the 
avenue,  between  Fifty-ninth  and  Sixtieth  streets,  and  for  some 
considerable  distance  northeast  of  Sixtieth  street  and  southwest 
of  Fifty-ninth  street,  should  be  altered  and  the  grade  of  the 
street  lowered  so  that  the  railway  could  cross  on  a  bridge  over 
the  avenue. 
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In  September,  1890,  the  complainant  caused  an  application  to 
be  made  to  the  common  council  of  the  city  of  Bayonne  for  the 
desired  change  of  grade,  and  an  ordinance  to  that  effect  was 
adopted  or  passed  in  that  month.  That  proceeding  was  removed 
to  the  supreme  court  by  a  certiorari^  issued  at  the  instance  of  the 
defendants,  who  owned  most  of  the  land  fronting  on  both  sides 
of  Avenue  A  to  the  north  of  Sixtieth  street  and  to  the  south  of 
Fifty-ninth  street,  and  which  would  be  affected  by  the  proposed 
change  of  grade.  The  company,  being  satisfied  that  that  ordi- 
nance could  not  endure  the  test  of  judicial  examination,  induced 
another  party  interested  to  bring  a  certicn*ari  to  hasten  the  pro- 
ceeding, so  that  it  was  set  aside  in  November,  1890. 

A  fresh  application,  which  was  supposed  to  be  free  from  the 
objections  which  were  urged  against  the  first  one,  was  made  in 
November,  1890,  with  the  result  that  the  city  council  passed  an 
ordinance  on  the  16th  of  December,  1890,  changing  the  grade 
as  requested.  That  ordinance  was  vetoed  by  the  mayor  on  the 
27th  of  December,  1890,  and  passed  over  his  veto  on  the  13th 
of  January,  1891. 

Upon  the  passing  of  that  ordinance  the  complainant  entered 
into  a  written  contract  with  the  common  council  by  which  it 
agreed  to  do  all  the  grading  of  Avenue  A  in  conformity  with 
the  grade  established  by  the  ordinance  of  December  16th,  1890, 
and  to  construct  a  main  sewer  on  the  centre  line  of  West  Fifty- 
ninth  street,  from  Avenue  A  to  Newark  bay,  for  the  use  of  the 
public,  and  to  be  connected  with  receiving  basins  to  be  con- 
structed as  designated  by  the  city,  and  to  pave  with  Belgian 
block  or  Macadam  pavement,  and  properly  curb  the  roadway 
and  flag  the  sidewalks  of  Avenue  A,  from  Fifty-ninth  to  Sixtieth 
street.  It  also  provided  for  the  lowering  of  the  grade  of  Fifty- 
second,  Fifty-third,  Fifty-fourth,  Fifty-fifth,  Fifty-sixth,  Fifty- 
seventh,  Fifty-eighth,  Fifty-ninth,  Sixtieth,  Sixty-first  and 
Sixty-second  streets,  where  they  intersected  with  Avenue  A. 
It  also  provided  that  it  should  carry  its  railway  across  the 
avenue  on  a  bridge,  giving  an  under  clearance  of  at  least  thirteen 
feet,  to  be  supported  on  piers  one  hundred  feet  apart,  the  width 
of  the  avenue  being  seventy  feet,  "  for  the  purpose  of  encourag- 
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ing  the  laying  out  and  constructing  of  a  county  road  or  boule- 
vard at  this  point.'^  It  also  provided  that  the  complainant  should 
pay  all  the  expenses  and  costs  of  the  improvement  pursuant  to 
section  62  of  the  charter  of  the  city. 

A  second  writ  of  certiorari  was  allow^  upon  the  prosecution 
of  the  defendants,  to  remove  to  the  supreme  court  this  ordinance 
of  January  16th,  1891,  and  the  litigation  under  that  certiorari 
was  pending  on  the  2d  of  October,  1891,  all  work  under  the 
ordinance  and  contract  between  the  complainant  and  the  city 
being  in  the  meantime  stopped. 

On  the  2d  of  October,  1891,  the  parties  to  this  suit  entered 
into  a  contract  under  seal,  in  these  words : 

"Agreement  made  this  second  day  of  October,  eighteen  hundred  and  ninety- 
one,  between  the  Executors  and  Trostees  of  the  Estate  of  James  Cnrrie,  de- 
ceased, and  Jeanette  Imbrie  and  William  M.  Imbrie,  her  hnsband,  of  the  one 
part,  and  the  Lehigh  Valley  Terminal  BaUway  Company  of  the  other  part 

''  1.  The  som  of  thirteen  thousand  dollars  shall  be  forthwith,  upon  the  exe- 
cution hereof,  deposited  by  the  company  in  the  Mew  Jersey  Title  Guarantee 
&  Trust  Company  to  the  credit  of  W.  D.  Edwards  and  C.  L.  Corbin,  Trustees, 
to  be  drawn  only  on  their  joint  check. 

'^  2.  A  consent  to  discontinue  the  pending  suit  on  eertiorari  in  New  Jersey 
Supreme  Court  between  said  executors  as  Pros,  and  the  City  of  Bayonne  to 
renew  the  ordinance  for  change  of  grade  of  Avenue  A,  shall  be  at  Once  pro- 
cured from  the  Attorneys  of  record  of  the  Prosecutors  and  a  rule  to  discon- 
tmue  obtained  from  the  Judge  and  entered  in  the  Minutes,  whereupon  eight 
thousand  dollars  of  said  fund  on  deposit  shall  be  paid  to  said  executors  or 
their  attorneys. 

"  3.  All  the  parties  hereto  assent  and  agree  to  the  change  of  grade  of  Ave- 
nue A  as  ordained  by  ordinance  passed  January  13th,  1891,  by  the  Council  of 
Bayonne  and  to  the  contract  made  between  the  City  of  Bayonne  and  the 
Jersey  City,  Newark  and  Western  Railway  Company  (now  meiged  in  the 
Lehigh  Valley  Terminal  Railway  Company),  dated  February  2d,  1891,  which 
contract  the  Railway  Company  will  forthwith  proceed  to  carry  into  effect 
upon  the  discontinuance  of  daid  suit 

"  4.  If  no  further  writ  of  certiorari  shall  be  allowed  before  the  first  day  of 
January,  1892,  and  if  no  application  for  a  writ  shall  be  then  pending,  said 
Railway  Company  shall  pay  to  said  Executors  the  balance  of  five  thousand 
dollars  on  deposit,  with  the  interest  earned  thereon,  and  with  a  further  sum 
sufficient  to  make  the  total  interest  thereon  six  per  cent  per  annum  from  this 
date.  If  there  is  then  pending  any  writ  of  certiorari  or  application,  payment 
shall  be  deferred  until  the  deterpaination  thereof.  If  the  ordinance  for  change 
of  grade  shall  be  set  aside,  then  the  said  fund  on  deposit  shall  be  returned  to 
the  said  Railway  Company;  should  the  ordinance  be  sustained,  then  the  said 
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fund  shall  be  paid  to  the  said  Trustees  and  Executors,  with  a  sufficient  addi- 
tional sum  to  make.the  total  interest  earned  thereon  the  sum  of  six  per  cent  per 
annum  from  the  date  hereof.  lf>  however,  the  roadbed,  pending  any  certiorari, 
shall  be  actually  constructed  and  raib  laid  for  traffic  at  a  grade  accommodated 
to  that  established  by  the  ordinance  of  January  13th,  1891,  and  not  to  the  prior 
established  grade,  in  such  case  the  payment  of  said  deposit  shall  be  made  to 
the  executors  upon  such  construction. 

''5.  The  company  agrees  that  in  case  any  assessments  for  said  change  of 
grade  shall  be  made  upon  the  lands  of  the  estate  of  James  Currie  or  Jeanette 
T.  Imbrie  over  and  above  the  awards  which  may  be  made  to  them  for  said 
change  of  grade,  the  said  railway  company  will  pay  such  excess  of  assessments. 

**In  witness  whereof  the  said  parties  have  executed  these  presents  the  day 
and  year  first  above  written." 

Pursuant  to  that  agreement  the  complainant  forthwith  depoe* 
ited  $13,000  to  the  credit  of  Messrs.  Edwards  and  Corbin,  and 
they  at  once  paid  to  the  defendants  the  sum  of  $8,000,  and  the 
suit  of  certiorari  was  discontinued  and  dismissed  by  order  of  the 
supreme  court,  entered  by  consent  of  parties,  on  the  3d  of  Octo- 
ber, 1891.  The  complainant  then  commenced  the  active  work 
of  changing  the  grade  of  the  street  and  the  erection  of  abutments 
for  the  bridge,  but  were  stopped  before  they  had  made  much 
pr(^ress,  by  the  intervention  of  a  new  litigant. 

On  the  3l8t  of  October,  1891,  a  third  writ  of  ceiiiorari  was 
allowed  and  issued  out  of  the  supreme  court  on  the  prosecution 
of  the  board  of  chosen  freeholders  of  the  county  of  Hudson,  by 
which  the  same  ordinance  was  removed  to  the  supreme  court 
and  work  thereunder  was  stopped.  In  fact,  the  board  of  chosen 
freeholders  had  formally  adopted  Avenue  A  as  a  county  boulevard 
and  made  it  one  hundred  feet  wide  instead  of  seventy  feet.  Liti- 
gation followed  under  that  oeriiorariy  and  on  the  18th  of  Feb- 
ruary, 1892,  the  supreme  court  {85  Vr.  293)  set  aside  the 
ordinance,  with  the  result  that  all  authority  for  the  complainant 
to  reduce  the  grade  of  the  street  and  build  its  bridge  at  the 
desired  height  was  destroyed. 

The  complainant  removed  the  judgment  of  the  supreme  court, 
setting  aside  the  ordinance  in  question,  by  writ  of  error  to  the 
court  of  errors  and  appeals,  and  then,  on  the  24th  of  March, 
1892,  made  a  settlement  whereby  it  dismissed  its  writ  of  error 
and  entered  into  an  agreement  with  the  board  of  chosen  free- 
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holders  by  which  the  grade  fixed  by  the  ordinance  of  the  com- 
mon council  of  Bayonne  of  January  16th,  1891,  was  changed. 
The  grade  immediately  under  the  railroad  crossing  was  left 
subetantially  the  same  as  that  fixed  by  the  common  council, 
but  the  approaches  to  the  railway  bridge  from  each  side  were 
made  a  little  steeper,  so  that  for  a  considerable  portion  of  the 
distance  on  one  side  there  was  about  three  feet  less  cut,  and 
on  the  other  side  from  one  to  two  feet  less  cut  in  front  of  the 
lands  of  defendants.  The  width  of  the  excavation,  however, 
was  one  hundred  feet  instead  of  seventy ;  and  provision  was 
made  for  some  sewers  to  be  built  at  the  expense  of  the  com- 
plainant, in  addition  to  those  provided  for  in  the  contract  with 
ike  city.  Provision  was  also  made  for  supporting  columns  of 
iron  under  the  bridge,  to  be  placed  at  the  edge  of  the  sidewalks, 
80  that  the  actual  span,  instead  of  being  one  hundred  feet,  was 
sixty  feet.  The  paving  and  flagging  were  substantially  the  same 
as  in  the  contract  between  the  complainant  and  the  dty.  All 
the  work  was  to  be  done  by  the  complainant  at  its  expense. 
The  complainant  also  agreed  to  indemnify  the  county  against  all 
damages  that  it  might  be  required  to  pay  by  reason  of  the  adop- 
tion of  the  new  grade  and  construction  of  the  road  thereon. 

Under  the  statutory  proceedings  taken  by  the  county  to  ascer- 
tain the  damages  resulting  to  the  landowners  by  such  change  of 
grade  and  the  taking  of  thirty  feet  of  land  for  additional  width, 
the  defendants  appeared  and  claimed  damages  by  reason  of  the 
alteration  of  the  grade,  and  also  for  the  additional  land  taken, 
with  the  result  that  the  commissioners  appointed  to  ascertain  such 
damages  awarded  them  only  nominal  damages. 

Thereupon  the  complainant  demanded  the  sum  of  $5,000  stand- 
ing in  the  name  of  the  trustees,  and  the  trustees  not  being  agreed 
as  to  its  right  thereto  this  suit  was  instituted.  The  trustees  were 
made  parties  defendant,  but  took  no  part  in  the  litigation. 

The  defendants  Currie,  executrix,  and  Imbrie  and  wife  answer 
and  combine  with  their  answer  a  cross-bill,  in  which  they  set  up 
that  the  sum  of  $13,000  deposited  was  fixed  upon  as  the  amount 
of  damages  which  would  be  actually  inflicted  upon  the  defendants' 
land  by  the  change  of  grade,  and  that  $8,000  of  it  was  paid  them 
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on  that  account,  and  that  $5,000  was  retained  simply  to  insure 
the  complainant  against  any  further  certiorari  being  issued  by 
the  defendants  or  any  landowners  similarly  situated.  It  further 
states  that  at  the  time  the  agreement  between  the  parties  hereto 
of  October  2d,  1891,  was  made  it  was  understood  that  the 
authorities  of  Hudson  county  might  object  to  the  grade  thereby 
established,  and  further  that  the  complainant  was  not  hindered 
by  the  certiorari  of  the  board  of  freeholders,  but  continued  the 
oonstruction  of  its  road  without  interruption,  and  that  the  agree- 
ment of  October  2d,  1891,  has  been  practically  fulfilled  by 
defendants,  and  that  the  work  which  the  complainant  was 
obliged  to  do  under  the  contract  with  the  county  was  no  greater 
than  that  which  it  agreed  to  do  under  the  previous  contract  with 
the  city,  and  that  it  was  not  hindered  and  delayed  in  the  prose- 
cution of  its  work  by  the  certiorari  of  the  city,  and  has  derived 
all  the  benefit  under  the  contract  of  March  2d,  1892,  that  it  ever 
expected  to  derive  under  that  of  October  2d,  1891.  Hence,  in 
equity,  so  they  argue,  the  defendants^  right  to  the  fund  is  clear. 
The  defendants  rest  their  legal  right  to  the  $5,000  under  this 
clause  of  the  agreement : 

**  Iff  however,  the  roadbed,  pendmg  any  certiorari,  shall  be  actually  con- 
stnicted  and  rails  laid  for  traffic  at  a  grade  accommodated  to  that  established 
by  the  ordinance  of  January  18th,  1891,  and  not  to  the  prior  establbhed  grade, 
in  such  case  the  payment  of  said  deposit  shall  be  made  to  the  executors  upon 
such  construction.'' 

Mr.  Charles  L.  Corbin^  for  the  complainant. 

Mr.  William  D.  Edwards^  for  the  defendants. 

Pitney,  V.  C. 

By  the  fourth  paragraph  of  the  contract  made  October  2d, 
1891,  the  fund  of  $5,000  now  in  controversy  was  to  be  paid  to 
the  complainant  in  case  the  ordinance  of  the  city  changing  the 
grade  of  Avenue  A  should  be  set  aside  on  certiorari^  unless,  pend- 
ing the  certiorariy  the  complainant's  roadbed  should  be  actually 
constructed  and  rails  laid  for  tra£Sc.     It  is  admitted  that  the 
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ordinance  was  set  aside  on  oertiorari  at  the  February  Term,  1892, 
and  that  the  roadbed  had  not  then  been  constructed  across  the 
avenue,  and  that  no  rails  had  been  laid  for  traffic,  and  in  fact 
that  no  rails  at  all  were  laid  or  could  be  laid  across  Avenue  A 
until  some  months  afterwards,  when  they  were  laid,  not  under 
the  protection  of  the  ordinance  and  agreement  of  the  city,  but 
under  a  new  agreement  made  by  the  complainant  with  the  county 
freeholders.  By  the  express  terms  of  the  contract  between  the 
parties,  therefore,  the  complainant's  right  to  the  fund  is  established. 
The  defendants  contend  that  they  should  receive  this  sum  of 
16,000  because  they  have  actually  suffered  the  damages  and  the 
complainant  has  obtained  the  advantages  for  which  this  $6,000 
was  to  be  paid.  If  this  were  the  case  it  would  not  establish  the 
claim  of  defendants  or  impair  that  of  complainant  to  this  fund. 
The  defendants  can  have  no  claim  at  law  or  in  equity  upon  the 
fund  except  by  the  contract  under  which  it  was  deposited. 
Apart  from  the  contract,  the  relation  of  defendants  to  the  com- 
plainant is  merely  that  both  parties  own  land  abutting  on  the 
same  highway.  The  complainant  applied  to  the  chosen  free- 
holders of  the  county,  who  controlled  this  highway,  for  a  change 
0^  grade,  and  the  chosen  freeholders  made  the  change.  Defend- 
ants all^  that  they  have  been  damaged  by  the  change.  If  so, 
their  remedy,  if  any,  must  be  against  the  county  unless  the 
complainant  has,  by  its  agreement,  placed  itself  under  some  lia- 
bility for  the  damages  to  defendants.  If  such  liability  had  been 
created,  defendants  could,  of  course,  resort  to  an  appropriate 
remedy  to  enforce  it,  but  that  would  not  establish  their  right  to 
this  fund.  The  money  was  put  in  the  hands  of  the  trustees,  not 
in  trust,  to  satisfy  damages  from  change  of  grade,  but  to  pay 
on  certain  contingencies.  The  contingency  has  happened  which 
required  the  payment  to  complainant.  The  trustees  can  only 
pay  the  money  strictly  as  the  contract  requires,  and  the  court 
cannot  divert  it  to  other  purposes,  however  meritorious.  The 
trustees  are  mere  depositaries ;  they  hold  the  money  on  a  special 
trust,  to  pay  as  the  agreement  stipulates,  and,  under  such  a 
special  trust,  the  rule  stated  by  Lewin  is :  '^  The  duties  thus 
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prescribed  to  him  the  trustee  is  bound  strictly  to  pursue,  without 
swerving  to  the  right  hand  or  to  the  left/'     Lew.  Trusts  67£. 

If,  however,  the  fund  were  placed  at  the  full  discretion  of  the 
trustees  and  of  tlie  court,  to  dispose  of  according  to  equity,  as 
between  these  parties,  the  result  would  not  be  different. 

It  seems  to  me  that  the  circumstances  negative  the  allegation 
of  defendants  that  the  sum  deposited  with  the  trustees  repre- 
sented damages  which  the  defendants  would  actually  suffer  by 
the  proposed  change  of  grade.  It  is  not  so  stated  in  the  con- 
tract, and  the  indications  are  the  other  way,  for  the  fifth  section 
provides  that  if  any  assessments  are  made  against  the  defendants 
for  benefits  by  reason  of  the  proposed  change  of  grade  over  and 
above  the  awards  to  be  made  to  them  for  damages,  the  complain- 
ant shall  pay  such  excess.  Moreover,  the  complainant,  in  its 
contract  with  the  city,  had  undertaken  to  pay  all  the  expenses 
of  the  improvement  under  the  sixty-second  section  (P.  L.  of 
187Z  p.  717)  of  the  charter  of  the  city.  I  am  satisfied,  from 
all  the  circumstances,  that  the  payment  was  made  simply  to  buy 
off  the  defendants'  opposition.  They  were  able  to  seriously 
embarrass  and  delay,  if  not  to  actually  defeat,  complainant's 
plan  to  so  depress  the  avenue  at  the  point  in  question  as  to 
enable  it  to  build  its  road  at  the  grade  it  desired  and  to  avoid 
crossing  the  avenue  at  grade.  Any  considerable  delay  was  a 
serious  matter,  resulting,  as  it  must,  in  loss,  in  the  meantime,  of 
the  use  of  the  other  parts  of  the  road.  The  $5,000  here  in  dis- 
pute was  retained  as  a  guarantee  not  only  against  any  ftirther 
interference  by  certiorari  on  the  part  of  the  defendants  or  other 
persons  similarly  situate  who  might  be  influenced  by  the  defend- 
ants, but  also  against  the  interference  of  the  board  of  chosen 
freeholders  of  Hudson  county,  the  danger  of  which,  I  am  satis- 
fied, was  present  in  the  minds  of  the  parties  when  the  contract 
was  executed. 

The  avenue  was  little  more  than  a  paper  street ;  the  amount 
of  travel  upon  it  was  but  trifling ;  it  had  never  been  graded  or 
curbed,  and  no  buildings  had  been  erected  upon  it  in  that  neigh- 
borhood. Under  these  circumstances  it  is  not  surprising  that 
the  commissioners  appointed  under  the  proceedings  of  the  board 
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of  chosen  freeholders  awarded  defendants  nominal  damages. 
Moreover,  the  supposed  injury  to  the  defendants'  property  was 
considerably  less  under  the  grade  adopted  by  the  board  of  free- 
holders than  under  that  adopted  by  the  city,  and  the  defendants 
had  the  benefit  of  having  a  sewer  constructed  which  would 
drain  most  of  their  land,  without  being  subjected  to  assessments 
for  the  cost  of  it. 

The  act  of  April  7th,  1888  (P.  L.  of  1888  p.  397),  under 
which  the  freeholders  proceeded,  provides,  in  its  sixth,  seventh 
and  tenth  sections,  for  the  ascertainment  and  payment  of  all 
damages  caused  by  reason  of  changes  of  grade  such  as  were  here 
made.     The  language  of  the  tenth  section  is : 

"Incase  any  grade  shall  be  changed,  compensation  shall  be  made  to  the 
person  ii^nred,  if  any  there  shall  be,  by  such  altered  grade,  such  injury  to  be 
ascertained  in  the  same  manner  hereinbefore  [sections  6  and  7]  provided  in 
the  case  of  land  taken." 

With  this  provision  in  full  view,  complainant  stipulated  in  its 
contract  of  March,  1892,  with  the  freeholders  to  pay  all  damages 
which  might  be  awarded  to  be  paid  by  the  county  to  any  persons 
injured  by  the  change  of  grade  therein  provided  for. 

The  evidence  shows  that  complainant  feared  that  substantial 
damages  might  be  awarded  to  defendants  under  this  proceeding : 
also  that  it  was  liable  to  be  disturbed  in  its  work  of  constructing 
the  sewer  it  had  agreed  to  build  in  Fifly-ninth  street,  outside  the 
jurisdiction  of  the  county,  and  which  was  necessary  in  order  to 
drain  the  boulevard  at  the  low  point  immediately  under  the 
proposed  bridge.  The  land  on  each  side  of  that  part  of  Fifty- 
ninth  street  under  which  the  sewer  was  to  be  laid  belonged  to 
defendants,  and  counsel  for  complainant  feared  that  it  had  no 
right  as  against  defendants  to  construct  that  sewer  after  the  ordi- 
nances in  question,  which  sanctioned  that  construction,  had  been 
set  aside.  To  provide  against  these  two  matters,  viz.,  the  possi- 
ble award  in  favor  of  defendants,  and  their  interference  with  the 
construction  of  the  sewer,  counsel  for  complainant,  shortly  after 
the  execution  of  its  contract  with  the  county,  approached  de- 
fendants for  a  new  contract  with  them,  and  submitted  a  draft  of 
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one  which  its  counsel  thought  it  would  enter  into.  This  propo- 
sition was  declined  by  defendants,  but  the  unexecuted  and  unac- 
cepted draft  was  set  up  by  defendants  in  their  answer  and  relied 
upon  at  the  hearing  as  an  admission  by  complainant  of  defend- 
ants' right  to  the  fund  in  question.  I  do  not  think  it  is  compe- 
tent evidenoe  for  that  or  any  other  purpose,  and  admitted  it 
subject  to  the  objection  of  the  complainant,  and  with  the  remark 
that  I  thought  it  was  incompetent  But  upon  looking  at  it  I 
find  in  it  no  more  than  an  ofier  to  pay  the  fund  here  in  question 
to  the  defendants  in  full  satisfaction  of  all  damages  which  might 
be  awarded  to  the  defendants  by  reason  of  the  change  of  grade 
provided  for  in  the  contract  with  the  freeholders,  provided  that 
no  further  interference,  by  certiorari  or  otherwise,  should  be 
made  with  the  work  of  complainant.  I  can  find  in  this  offer  no 
admission  of  defendants'  equity.  It  was,  as  before  remarked, 
declined  by  defendants,  and  they  afterwiards  went  before  the 
commissioners  appointed  under  the  act  last  cited  and  claimed 
damages. 

An  attempt  was  made  to  prove  at  the  hearing  that  the  defend- 
ants' claim  for  damages  was  so  framed  and  pressed  as  only  to 
ask  for  damages  over  and  above  the  sum  named  in  the  agree- 
ment of  October  2d,  1891,  and  that  the  nominal  sums  awarded 
were,  in  fiict,  just  so  much  over  and  above  that  sum.  I  think 
the  attempt  failed.  Notice  was  given  in  writing  to  the  commis- 
sioners by  the  defendants,  that  they  did  not  waive  their  contract 
rights  by  their  appearance,  but  there  was  no  waiver  by  defend- 
ants of  their  right  to  damages  from  the  county,  and  there  is 
nothing  on  the  face  of  the  awards  which  are  in  evidence  to 
indicate  that  any  such  matter  was  considered  by  the  commis- 
sioners. Nor  does  it  appear  that  this  notice  was  brought  to  the 
attention  of  complainant,  or  that  the  commissioners  could  have 
taken  into  consideration  the  contract  of  October  2d,  1891,  or 
that  it  was  ever  produced  before  them.  The  statute  under  which 
the  commissioners  were  appointed  prescribed  their  duties,  and 
conferred.no  power  to  pass  upon  this  contract 

The  principal  reliance  of  defendants  was  upon  the  last  clause 
in  the  fourth  section  of  the  contract,  which  provided  as  follows : 
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''If,  however,  the  roadbed,  pending  any  eertiorari^  shall  be  actually  oon- 
strocted  and  rails  laid  for  traffic  at  a  grade  aocommodated  to  that  established 
by  the  ordinance  of  January  ISfh,  1891,  and  not  to  the  prior  established  grade, 
in  such  case  the  payment  of  said  deposit  shall  be  made  to  the  executors  upon 
such  construction.'' 

The  purpose  of  this  clause  was  probably  to  provide  for  the 
oontingeDcj  that  the  apprehended  new  writ  of  certiorari  might 
be  allowed  without  a  stay  or  that  some  fresh  statutory  authority 
might  be  obtained,  and  that,  therefore,  the  complainant  might  be 
able  to  construct  its  bridge  across  the  street,  and  might  venture 
to  do  so  without  suffering  the  delay  apprehended  from  the 
pendency  of  a  certiorari  suit. 

It  is  contended  by  defendants  that  the  work  of  complainant 
was  not  seriously  interfered  with  by  the  successful  certiorari,  and 
that  it  was  able  to  prosecute  its  work  with  as  much  speed  and 
dispatch  as  if  the  certim^ari  had  not  been  brought  and  allowed. 
That  is  true  as  to  some  parts  of  their  road,  but  not  as  to  the  one 
hundred  feet  in  length  which  included  Avenue  A,  and  this  is 
the  very  point  where  the  complainant  apprehended  the  delay 
which  its  contract  was  made  to  escape.  At  that  point  it  could 
not  place  its  bridge  without  first  excavating  the  street  and  reduc- 
ing the  grade  so  as  to  permit  the  travel  to  pass  under,  and  it 
could  not  reduce  the  grade  without  municipal  authority.  It 
commenced  the  work  of  excavation  at  that  point  immediately 
after  the  dismissal  of  defendants'  certioraH  on  October  3d,  1891, 
but  was  stopped  promptly  by  an  injunction  at  the  suit  of  the 
county,  and  then  on  October  Slst,  finally  stopped  by  the  allow- 
ance of  the  certiorari  prosecuted  by  the  county.  At  that  time 
only  a  trifling  amount  of  excavation  had  been  effected,  and  the 
work  at  that  point  stood  in  that  condition  until  after  the  agree- 
ment with  the  freeholders  of  March  24th,  1892,  when  it  was 
pushed  and  progressed  so  rapidly  that  the  bridge  was  placed  on 
the  piers  'in  June.  Prior  to  that,  of  course,  no  rails  were  or 
could  be  laid  across  Avenue  A,  and  none  were  laid  for  some 
distance  on  either  side  of  it.  These  facts,  of  course,  exclude  the 
idea  of  any  literal  or' substantial  fulfillment  of  the  condition  of 
the  contract  now  under  consideration. 
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Defendants  say  that  the  spirit  of  the  clause  is  that  if  there  is 
no  substantial  delay  caused  by  the  certiorari  then  the  $5,000 
should  be  paid  over.  But  the  certiorari  suit  not  only  delayed 
but  wholly  defeated  the  change  of  grade  which  the  contract  was 
made  to  protect,  and  the  delay  caused  by  the  c^iorari  would 
have  b^u  presumably  perpetual  but  for  the  compromise  with 
the  county  and  the  contract  with  it  of  Marcb^  1892,  by  which 
the  complainant  procured  a  different  change  causing  less  excava- 
tion in  front  of  the  lands  of  defendants,  and  came  under  new 
obligations  varying  from  those  contained  in  the  contract  with 
the  defendants. 

The  completion  of  the  road  was  not,  in  fkct,  accomplished 
pending  the  certiorari  and  in  spite  of  it,  hence  the  case  is  not 
brought  within  the  proviso  in  question.  The  contract  of  March, 
1892,  between  the  complainant  and  the  county  provided  foi 
the  discontinuance  of  all  suits  between  the  parties,  so  that  the 
ceiiiorari  could  not  be  considered  as  still  pending,  even  if  a 
writ  of  error  could  be  considered  as  reviving  the  ordinance 
during  the  suit  after  the  final  judgment  of  the  supreme  court, 
February  18th,  1892. 

The  result  is  that  the  evidence  introduced  by  the  defendants 
to  show  that  complainant  prosecuted  its  work  after  the  certiorari 
with  industry  and  without  interruptidn,  makes  against  the  de- 
fendants rather  than  in  their  favor,  since  it  shows  the  good  faith 
of  complainant  in  prosecuting  its  work  as  rapidly  as  possible. 
The  difficulty  in  the  way  of  defendants  is  that  proceedings 
under  the  certiorari  did  not  continue  long  enough  to  fulfill  the 
terms  of  the  clause  in  question ;  the  roadbed  was  not  actually 
constructed  and  the  rails  laid  for  traffic  pending  any  certiorari. 

I  think  the  complainant  is  entitled  to  the  fund. 

The  trustees  have  each  answered  and  must  be  paid  their  costs. 
Such  costs  were  rendered  necessary  by  the  refusal  of  the  real 
defendants  to  consent  to  the  payment  of  the  fund  td  complain- 
ant. The  trustees  may  retain  their  several  costs  out  of  the 
fund,  and  the  defendants  Currie's  executors  and  Imbrie  must 
pay  complainant  its  costs,  including  the  amount  so  retained  by 
the  trustees.     I  will  so  advise. 
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V, 

Ernest  H.  Bennett  et  ux. 

V.  Ao  answer,  setting  up  usury,  in  a  suit  on  a  bond,  which  fails  to  allege  that 
l^^e^nd  was  made  in  pursuance  of  any  contract  for  the  loan  of  money,  with 
corrupt  intent  to  evade  the  statutes  against  usury,  is  fatally  defective,  even 
though,  on  the  face  of  the  bond,  more  than  legal  interest  is  reserved. 

2.  Where  a  bond  provided  for  the  payment  by  the  obligor  of  all  taxes 
assessed  on  the  loan  secured  thereby,  it  may  be  shown,  to  avoid  the  imputation 
of  usury,  that  the  form  of  the  bond,  including  such  provision,  was  used  by 
the  obligee's  attorney  without  the  obligee's  knowledge  or  consent,  and  that 
such  provision  was  no  part  of  the  original  agreement 

3.  The  act  of  April  17th,  1876  {Rev.  p.  1174  i  153),  providing  that  the 
owners  of  lands  within  certain  counties  and  cities  may  agree  not  to  apply  for 
any  deduction,  by  reason  of  any  mortgage,  from  the  taxable  valuation  of  such 
lands  embraced  in  the  mortgage,  and  that  upon  claiming  a  deduction  in  viola- 
tion of  the  agreement  the  mortgage  shall  immediately  become  due,  does  not 
conflict  with  ConsL  art  4  i  7  ^  l^j  declaring  that  property  shall  be  assessed  for 
taxes  under  general  laws  and  by  uniform  rules,  because  JRev.  p.  1163  §  109 
et  Kq.,  providing  that  debts  secured  by  mortgage  shall  not  be  assessed  for  taxa- 
tion unless  the  owner  of  the  land  applies  for  a  deduction,  is  a  general  law,  and 
said  section  153  merely  authoriiied  the  insertion  in  a  mortgage  of  a  particular 
^odA  of  contract  in  certain  counties,  and  as  the  legal  rate  of  interest  is  not 
required  to  be  uniform,  does  not  change  the  law  regulating  the  assessments  for 
taxation. 

4.  An  answer  which,  after  setting  out  the  conditions  of  a  bond  in  a  suit  on  a 
bond  and  mortgage,  alleges  that  said  bond  and  mortgage  are  usurious,  is  not 
Bofficient  to  sustain  the  defence  of  usury,  in  so  far  as  the  provisions  of  the 
^"^rtgage  differ  from  those  of  the  bond. 


On  bill  to  foreclose.     On  final  hearing  on  bill,  answer,  repli- 
cation and  proofs. 

Mr,  Fredanc  Adams,  for  the  complainant. 

Mr.  Robert  H.  MeCartery  for  the  defendants. 
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The  bill  in  this  case  is  filed  to  foreclose  a  mortgage  given  by 
the  defendants  to  the  complainant,  on  lands  lying  in  the  town- 
ship of  East  Orange,  Essex  county,  and  the  defence  set  up  at  the 
bearing  is  usury. 

It  is  insisted  that  the  usurious  nature  of  the  transaction  arises 
out  of  the  terms  and  conditions  of  the  bond  and  mortgage,  and 
the  provisions  therein  relating  to  taxes.  The  condition  of  the 
bond,  after  the  provision  for  payment  of  certain  sums  of  money, 
and  interest  thereon  at  the  rate  of  six  per  cent.,  adds : 

**  together  with  all  national,  state,  county  and  municipal  taxes  which  may  be 
assessed  upon  the  money  now  loaned  and  hereby  secured,  or  upon  this  obliga- 
tion, or  the  indenture  of  mortgage  given  to  secure  the  payment  of  the  same 
and  bearing  even  date  herewith." 

The  mortgage  is  conditioned  for  the  payment  of  the  sums  of 
money  mentioned  in  the  condition  of  the  bond,  with  lawful 
interest  at  the  rate  of  six  per  cent,  according  to  the  condition  of 
the  bond,  ^^  without  any  deduction  or  defalcation  for  taxes,  assess- 
ments or  any  other  imposition  whatever,''  and  contains  a  cove- 
nant by  the  mortgagor  that  he  ''shall  not  nor  will  apply  for 
or  claim  any  deduction  by  reason  of  this  mortgage  from  the 
taxable  value  of  the  lands  and  tenements." 

No  evidence  other  than  that  of  the  securities  themselves  is 
adduced  or  relied  on  by  the  defendants  as  bearing  on  the  ques- 
tion of  usury,  and  on  the  hearing  before  the  late  Vice-Chancellor 
Van  Fleet,  the  defendants  objected  to  the  introduction  of  evi- 
dence offered  by  the  complainant  for  the  purpose  of  showing 
that  the  clause  in  the  bond  relating  to  taxes  was  inserted  therein 
without  the  complainant's  knowledge  or  direction,  and  was  not 
in  accordance  with  the  bargain  between  the  parties  to  the  bond 
and  mortgage,  and  that  the  loan  was,  in  fact,  effected  at  l^al 
interest  only.  The  objection  was  based  upon  the  contention  that 
the  bond  and  mortgage  themselves  were  the  only  and  conclusive 
evidence  of  the  terms  of  the  loan  on  this  hearing,  and  the  evi- 
dence was  admitted  subject  to  the  objection.  The  evidence  of 
both  the  complainant  and  the  defendant,  taken  under  this  obje<- 
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tioo,  shows  that,  previous  to  the  execution  of  the  papers,  the 
bargain  between  them  was  for  a  loan  of  $9,000,  at  the  l^al 
rate  of  interest,  and  that  there  was  no  reference  to  the  taxes  in 
the  bargain  for  the  loan.  The  defendant  says  that  the  exact 
words  used  by  the  complainant  were:  "You  may  consider  the 
money  yours  at  the  present  time,  as  soon  as  you  like,  at  r^ular 
interest.'' 

It  further  appeared  that,  on  concluding  the  bargain  for  the 
loan,  the  complainant  directed  his  attorney,  Mr.  Adams,  to  make 
out  the  bond  and  mortgage ;  that  he  gave  no  direction  to  insert 
this  provision  as  to  taxes  in  the  bond,  and  that  his  attention  was 
not  called  to  the  fact  that  there  .was  such  provision  until  a  year 
and  a  half  after  the  execution  of  the  bond  and  mortgage.  Mr. 
Adams  states  that  the  bond  and  mortgage  were  drawn  pursuant 
to  his  directions,  as  Mr.  Elase's  attorney,  and  that  the  provision 
as  to  taxes  in  the  bond  was  dictated  by  him  from  a  printed  form 
of  mortgage  bond,  which  has  been  in  very  common,  though  not 
universal,  use  in  the  county  of  Essex  since  he  came  to  the  bar, 
and  that  the  mortgage  was  on  the  usual  blank.  Upon  this  evi- 
dence as  to  the  actual  bargain  between  the  parties  and  their 
intent  in  making  the  loan,  the  complainant,  at  the  hearing, 
which  was  continued  before  me,  applied  to  amend  the  bill  by 
adding  the  all^ation  that  this  clause  relating  to  the  payment  of 
taxes 'was  inserted  in  the  bond  by  the  scrivener  without  com- 
plainant's knowledge  or  direction,  and  was  not  in  accordance 
with  the  bargain  between  the  parties,  and  that  the  loan  was,  in 
&ct,  effected  at  legal  interest  only,  and  also  applied  to  add  a 
prayer  for  reformation  of  the  bond  by  striking  out  this  clause. 
The  application  to  amend  was  opposed  by  the  defendant  and 
affidavits  were  filed  on  their  l)ehalf,  in  opposition  to  the  motion. 
Decision  upon  the  application  to  amend  was  reserved  and  argu- 
ment was  heard  upon  the  whole  case,  including  the  application 
to  amend. 

The  preliminary  question  to  be  decided  is  one  of  pleading, 
and  is  whether  usury  is  sufficiently  set  up  in  the  answer  to  sus- 
tain the  defence.  It  is  settled,  under  our  practice,  that  where 
an  answer  attempting  to  set  up  usury  is  radically  defective,  that 
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defence  canDot  be  presented  to  the  court  uoder  it  at  final  hearings 
Crane  v.  Honiceopathic  Insurance  Co,,  12  C  E.  Gr.  48^  and 
cases  cited  {Errors  and  Appeals,  1875).  The  defect  in.  this  case 
was  a  failure  to  set  out  the  particulars  of  the  alleged  usurious^ 
contract,  but  the  principle  of  the  case  reaches  to  any  other  sub- 
stantial defect. 

The  state  of  the  pleadings  in  the  cause  in  reference  to  thet 
question  now  at  issue  is  as  follows : 

The  bill  alleges  the  indebtedness  of  the  defendant  Ernest  H. 
Bennett  to  the  complainant,  in  the  sum  of  $9,000  (not  stating,, 
however,  the  origin  or  source  of  this  indebtedness — whether  a 
loan  or  pre-existing  debt),  and  that,  being  so  indebted,  Ernest 
H.  Bennett  made,  executed  and  delivered  his  bond. in  the  penal 
sum  of  $18,000  with  the  condition  above  set  out,  and  the  bill 
sets  out  in  full  the  clause  of  the  bond  relating  to  taxes.  It  then 
allies  that  the  mortgage  in  question  was  given  by  Bennett  and 
wife  to  secure  this  bond,  with  the  proviso  or  condition  above  set 
out,  which  is  also  recited  in  full.  No  all^ation  is  made  of  any 
default  by  defendants  in  the  agreement  in  the  bond  and  mort- 
gage in  reference  to  taxes,  nor  is  any  relief  prayed  as  based 
thereon.  The  answer  of  the  defendants  admits  the  execution  of 
the  bond  for  the  sum  and  the  condition  set  out  in  the  bill,  and 
also  the  execution  of  the  mortgage  upon  the  conditions  stated  in 
the  bill.     It  then  proceeds  as  followa: 

''And  these  defendants  further  answering  say,  that  by  the  terms  and  conditions 
of  the  said  bond  for  which  said  mortgage,  here  sought  to  be  foreclosed,  was 
given  to  secure  as  hereinabove  set  out,  it  is  provided,  and  the  said  complainant 
did  require  this  defendant,  Ernest  H.  Bennett,  to  obligate  and  bind  himself 
that  he  '  shall  and  will  truly  pay  $9,000  lawful  money  aforesaid,  to  wit,  $500 
in  one  year  from  date,  $500  in  two  years  from  date,  $500  in  three  years  from 
date,  $500  in  four  years  from  date,  $7,000  in  five  years  from  date,  with  interest 
at  six  per  cent, payable  semi-annually  on  the  principal  sum  remaining  unpaid, 
together  with  all  national^  state,  county  and  mui)icipal  taxes  which  may  be 
assessed  upon  the  money  now  loaned  and  hereby  secured  to  be  paid ;  provided, 
if  the  said  Bennett  shall  omit  to  pay  any  installment  of  either  principal  or 
interest  at  the  time  herein  specified  for  the  payment  thereof,  and  said  install- 
ment sliall  remain  unpaid  thirty  days,  and  if  said  Bennett  shall  omit  to  paV 
the  annual  tax  due  in  any  year,  and  the  same  shall  remain  unpaid  and  iq 
arrear  for  the  space  of  three  months  after  it  shall  be  legally  payable,  then  the 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]       OCTOBER  TERM,  1895.  101 

Kase  p.  Bennett 

principal  and  interest  remaining  due  at  the  option  of  the  said  John  Kase, 
shall  become  and  be  immediately  due  and  payable,  anything  to  the  contrary 
notwithstanding.  * 

''And  these  defendants  are  advised  and  allege  that  the  said  complainant  in 
and  by  the  said  bond  and  obligation  of  this  defendant,  Ernest  U.  Bennett, 
did  charge  and  exact  and  require  this  defendant,  Ernest  H.  Bennett,  to  agree  to 
pay  upon  the  loan  or  forbearance  of  one  hundred  dollars,  a  higher  rate  than  the 
Talue  of  six  dollars,  and  these  defendants  insist  and  claim  that  the  said  bond  and 
mortgage  given  to  secure  the  same  are  usurious, 'and  that  in  them  a  iiigher  rate 
of  interest  is  reserved  than  was  or  is  allowed  by  the  laws  of  the  State  of  New 
Jersey,  wherein  the  said  contract  was  made  and  executed,  and  that  the  said 
complainant  is  not  entitled  to  recover  any  interest  upon  said  mortgage,  and 
that  no  interest  thereon  can  therefore  be  said  to  have  become  forfeited  or  due 
and  unpaid,  and  that  the  said  complainant  has  no  right  therefore  to  anticipate 
the  payment  of  the  principal  sum  so  borrowed  and  agreed  to  be  repaid  on  said 
bond  and  mortgage  prior  to  the  time  when  the  same  became  and  is  due  and 
payable,  and  these  defendants  deny  that  any  part  of  said  sum  of  |7,000  is  now 
due  or  payable  upon  said  bond  until  five  years  from  the  date  of  said  mortgage, 
and  being  the  second  day  of  February,  eighteen  hundred  and  ninety-two." 

It  will  be  observed  that  the  answer  fails  to  set  up  either  that 
the  bond  was  made  upon  a  contract  for  the  loan  of  money^  or 
that  the  contract  for  the  loan  of  money  was  made  between  the 
parties  with  the  intent  to  violate  or  evade  the  statute  against 
usary^  or  that  the  bond  and  mortgage  in  question  was  given  in 
pursuance  of  this  corrupt  intention.  At  common  law,  in  a  plea 
of  usury  to  a  debt  on  a  bond,  all  three  of  these  elements  are  con- 
sidered essential.  1  Wm.  Saund.  {5ih  ed.)  295  note  1,  296  b; 
S  OiU.  PL  966,  and  cases  cited  in  notes ;  and  in  addition,  the 
particulars  of  the  usurious  contract  must  be  set  out.  Aspecialty 
cannot  be  avoided  by  usury  appearing  merely  on  the  face  of  the 
condition,  but  the  fact  must  be  pleaded  specially  and  the  defend- 
ant cannot  demur.     1  Chit.  PL  4B^, 

As  to  the  defence  of  usury,  the  answer  in  equity  must,  in 
substantial  matters,  be  as  certain  and  definite  as  the  plea  at  law 
{Taylcyr  v.  iliom«,  7  C.  E.  Gi\  606,  611  <frc.  {Ei-ror%  and 
Appecda,  1872) ;  New  Jersey  Patent  Tanning  Co.  v.  Turnei\  1 
McCart.  826,  329';  New  Orleans  Gas  &c,  Co.  v.  Dudley,  8 
Paige  ^52,  4£8),  and  in  equity  the  rule  of  pleading  as  to  this 
defence,  may  be  somewhat  stricter  than  at  law,  for  while  at  law 
a  general  plea  of  usury  without  particulars  may  be  bad  only  on 
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special  demurrer,  and  may  be  cared  by  the  plaintiff  pleading 
over^  our  rule  in  equity  is  settled  that  the  failure  to  particularize 
in  the  answer  will  be  fatal,  even  on  final  hearing.  Crane  v. 
Insurance  Oo,,  supra. 

The  answer  in  this  case,  which  merely  sets  out  the  condition 
of  the  bond  and  allies  that  it  is  usurious,  seems  to  be  based 
upon  the  theory  that  if,  on  the  face  of  the  bond,  the  interest 
reserved  is  greater  than  the  legal  rate,  the  bond  is  ipso  faoto 
usurious,  and  a  plea  or  answer  need  only  set  up  that  it  is  usurious 
on  its  face,  without  further  allegations  showing  that  the  contract 
comes  within  the  reach  of  the  statute. 

But  this  is  not  the  rule  of  pleading  either  at  law  or  in  equity. 
If  it  were,  then  a  demurrer  to  the  declaration  or  bill  would  be 
well  taken,  if  any  bond,  on  the  face  of  it,  reserved  more  than 
legal  interest.  But  the  law  is  settled  that  as  to  usury,  the  terms 
of  the  security  are  not  conclusive  as  to  the  terms  of  the  loan,  and 
that  the  lender  may  show  that  although  usurious  upon  its  face, 
there  was  no  usurious  intent,  and  the  contract  of  loan  was  not  in 
fact  usurious.  The  bond  itself  on  this  issue  is  only  prima  facie 
evidence  of  the  corrupt  agreement  which  is  the  foundation  of 
usury.  Archibald  v.  Thomas^  S  Cow.  ^84,;  Chjffin  v.  New 
Jersey  Oil  Co.,  S  Stock.  4J9  ;  Varick^s  Executors  v.  Crane,  S  Gr. 

ch.  1Z8,  m. 

And  unless  it  appear  on  the  face  of  the  bond  that  it  was  given 
to  secure  a  loan  or  forbearance  of  money,  it  would  not,  as  it 
seems  to  me,  be  even  prima  fade  evidence  of  usury,  for,  as  a 
bond  for  the  payment  of  money  is  valid  without  consideration  if 
so  intended  by  the  parties  {AUer  v.  AUer,  11  Vr.  446),  it  is  mani- 
fest, I  think,  that  an  agreement  thereon  to  pay  more  than  legal 
interest  on  any  sum  of  money  is  not  even  prima  fade  evidence 
of  illegality,  unless  the  bond  itself  also  shows  that  the  agreement 
for  interest  was  made  upon  a  contract  for  the  loan  or  forbearance 
of  money. 

The  replication  to  a  plea  of  usury  at  law  is  sufficient  if  it 
simply  deny  the  corrupt  intent  {Bly.  Us.  ll^ ;  S  Chit.  PI.  1172; 
Waterman  v.  Haskin^  7  Johns.  *283),  showing  that  the  material 
issue  on  the  plea  of  usury  must  be  the  corrupt  intent  of  the 
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parties.  This  corrupt  intent  being,  then,  the  real  question  at 
issue,  if  a  plea  or  answer  setting  up  usury  is  to  be  good  at  all,  it 
certainly  must  allege  this  corrupt  intention  as  a  fact  upon  which 
evidence  may  be  taken.  The  defendants  in  this  case  object  to 
any  evidence  upon  the  question  of  intent  in  making  the  bond, 
and  it  is  obvious,  I  think,  that  if  this  evidence  as  to  intention  is 
not  admissible  under  the  pleadings,  it  must  be  because  usury  is 
not  properly  pleaded.  If  it  were  properly  pleaded,  evidence 
as  to  the  intention  would  be  admissible  under  the  replication  to 
the  answer  without  any  amendment  of  the  bill. 

In  my  opinion  the  defence  of  usury  }n  this  case  cannot  be 
heard  upon  the  answer  filed,  for  the  reason  that  the  answer  upon 
this  point  is  radically  defective  in  not  setting  out  that  the  bond 
and  mortgage  in  question  were  made  in  pursuance  of  any  con- 
tract for  the  loan  of  money  with  the  corrupt  intent  to  evade  the 
statute  against  usury. 

In  the  second  place,  I  am  of  opinion  that,  taking  the  answer 
to  be  sufficient,  the  proofs  show  that  the  contract  of  loan  was,  in 
its  inception,  a  legal  contract  between  the  parties,  and  that  it  was 
no  part  of  the  contract  for  the  loan  of  the  money  that  the  de- 
fendant should  pay  the  taxes  or  that  tlie  bond  should  so  provide. 
Taking  the  answers  to  be  sufficient,  the  evidence  in  relation  to 
the  intention  of  the  parties  is  admissible  without  any  amendment 
of  the  bill.  The  use  by  complainant's  attorney,  without  complain- 
ant's direction  or  knowledge,  of  a  form  of  bond  which  included 
such  provision,  could  not,  in  my  judgment,  invalidate  or  defeat 
the  original  lawful  agreement  for  the  loan,  which  both  the  parties 
intended  to  have  executed.  In  this  respect,  I  think  the  case  is 
similar  to  those  where  by  mistake  of  the  scrivener,  or  other  mis- 
take, a  security  apparently  unlawful  has  been  taken  on  a  lawful 
contract  of  loan.  Griffin  v.  New  Jersey  Oil  Co.y  supra;  Gillette 
V.  Ballard,  IS  C.  K  Gr.  489  {Eirors  and  Appeals,  1876) ; 
Archibald  v.  Thomas,  S  Cow.  S84,  SS9. 

The  form  of  bond  taken  in  this  ease  probably  originated  under 
the  act  of  March  16th,  1866,  a  supplement  to  the  charter  of 
Newark  (P.  L.  of  1866  p,  461),  and  it  has  been  in  common  use 
in  Essex  county  since  shortly  after  that  time.     At  the  time  of 
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passage  of  this  law,  the  general  tax  laws  in  force  provided  that 
tlie  debt  secured  by  the  bond  should  be  assessed  directly  upon 
the  lender.  With  the  changes  in  the  method  of  taxation  made 
by  the  general  law  of  1876  (Rev,  p.  1163),  providing  tliat  no 
mortgage,  or  debt  secured  thereby,  should  be  assessed  for  taxa- 
tion unless  a  deduction  was  claimed,  and  in  view  of  the  supple- 
ment to  the  Mortgage  act  {Rev.  p.  1174),  allowing  mortgagors 
of  lands  in  Essex  and  certain  other  counties  to  agree  not  to  apply 
for  deduction,  the  old  form  of  bond,  as  to  taxes,  has  become 
inapplicable  to  the  tax  laws  as  they  now  exist,  and  the  retention 
of  the  form  in  common  use  is  probably  based  uiK>n  the  idea  that, 
having  no  practical  application  to  existing  laws,  the  retention  of 
it  cannot  invalidate  the  bond.  Whether  the  bond  providing  for 
the  payment  of  taxes  would  be  invalid  if  an  agreement  to  pay 
taxes  was  one  of  the  terms  upon  which  the  loan  was  actually 
made  and  the  bond  was  made  in  pursuance,  of  such  agreement,  I 
do  not  decide,  but  I  do  hold  that  where  it  is  expressly  proved 
that  this  agreement  as  to  taxes  was  no  part  of  the  contract  of 
loan,  and  that  it  was  inserted  without  the  knowledge  of  the 
lender,  the  defence  of  usury  based  merely  upon  the  insertion  of 
the  clause  in  the  bond  is  not  maintained. 

So  fiir  as  the  mortgage  is  concerned,  it  will  be  noticed  that  in 
the  answer  the  special  terms  or  conditions  of  the  mortgage,  to 
which  objection  is  made  or  attention  is  called,  are  not  at  all  set 
out,  but  the  answer,  after  setting  out  the  terms  of  the  bond,  and 
that,  by  the  bond,  the  complainant  charged  and  exacted  from 
•defendant  unlawful  interest,  then  says : 

**  and  these  defendants  insist  that  the  said  bond  and  mortgage  given  to  secure 
the  same  are  usurious,  and  that  on  them  a  higher  rate  of  interest  is  reserved 
than  was  allowed  hj  the  law/' 

So  far  as  the  terms  of  the  mortgage  differ  from  thase  of  the 
bond,  this  bare  allegation  that  the  mortgage  is  usurious,  without 
further  specification,  is  not  sufficient  to  sustain  the  defence  of 
usury  as  to  the  mortgage  in  so  far  as  relates  to  any  provisions 
in  the  mortgage  which  difEer  from  those  of  the  bond.  Taylw 
V    Morris,  7  C  E,  Gr.  606,  612  {Eiro7'8  and  Appeals,  1872), 


Digitized  by  LjOOQ  IC 


9DICK.  Ch.]       OCTOBER  term,  1896.  106 

Kase  V.  Bennett 

The  special  objection  to  the  provisions  of  the  mortgage  is  that 
the  clause  in  the  mortgage  agreeing  not  to  apply  for  deduction 
of  the  debt  from  the  taxable  value  of  the  lands  renders  the 
mortgage  usurious^  although  it  does  not^  like  the  bond,  contain 
an  expi'ess  agreement  for  the  payment  of  the  taxes  assessed  npon 
the  bond  or  debt.  It  is  admitted  that  this  agreement  is  made 
under  the  express  authority  of  the  supplement  to  the  act  con- 
cerning mortgi^es,  approved  April  17th,  1876.  Eev.  p,  117^, 
But  it  is  contended  that  this  act  is  unconstitutional,  and  there^ 
fore  does  not  relieve  the  mortgage  from  the  taint  of  usury  which 
inheres  in  it  by  virtue  of  the  agreement.  The  constitutional 
defect  charged  is  that  this  act  of  1876  applies  only  to  five  coun- 
ties of  the  state  (including  Essex),  and  that,  in  effect,  it  estab- 
lishes as  to  these  counties  a  special  method  of  taxation,  and  is 
therefore  invalid  as  conflicting  with  the  constitutional  provi- 
sion (article  4,  section  7,  paragraph  12)  that  ^'  property  shall  be 
assessed  for  taxes  under  general  laws  and  by  uniform  rules." 

The  evidence  which  was  taken  in  relation  to  the  insertion  in 
the  bond  of  the  clause  relating  to  taxes,  by  mistake,  does  not 
apply  to  this  clause  of  the  mortgage,  and  the  case,  upon  this 
point,  was  argued  by  both  counsel  upon  the  validity  of  the 
clause  as  it  stood  and  u]x>n  the  basis  that  it  was,  by  the  agree- 
ment of  the  parties,  to  be  inserted  in  the  mortgage.  For  the 
reasons.above  stated,  I  do  not  consider  the  defence  of  usury  in 
the  mortgage  sufficiently  pleaded,  but  should  I  be  in  error  on 
this  point,  I  reach  the  conclusion,  also,  that  the  objections  to  the 
validity  of  the  law  which  is  attacked  are  not  well  founded  and 
that  the  mortgage  is  not  usurious  by  reason  of  the  agreement 
included  in  it  under  the  authority  of  this  law.  My  reasons, 
briefly  stated,  are : 

Fird.  That  so  far  as  relates  to  the  assessment  for  taxation  of 
debts  secured  by  mortgages  on  lands,  the  act  of  April  17th,  1876 
(fier.  p.  1163),  a  supplement  to  the  Tax  act,  provides  a  general 
law  for  such  method  of  assessments  applicable  to  all  debts 
secured  by  mortgage  on  any  land  situated  anywhere  within  the 
state. 

This  general  law  relating  to  the  assessment  of  debts  secured 
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by  mortgage  provides  that  the  debt  so  secured  shall  not  be 
assessed  for  taxation  except  upon  the  condition  that  the  owner 
of  land  applies  for  the  deduction.  It  is  within  the  legislative 
authority  to  make  the  assessment  of  such  debts  depend  upon 
such  condition,  and  the  condition  being  universally  applicable, 
the  assessment  of  this  class  of  property  is  made  under  a  general 
law  and  by  a  uniform  rule,  within  the  meaning  of  the  constitu- 
tion. In  Newark  v.  MercJw/nUf  Insurance  Cb.,  £5  Vr.  1S8, 143, 
the  constitutionality  of  this  law  of  1876  was  affirmed,  and,  on 
writ  of  error,  the  law  was  construed  and  applied  as  constitu- 
tional.    Newark  v.  Merchants'  Insurance  Co,,  ^6  Vr.  US. 

Second.  The  supplement  to  the  ^'Act  concerning  mortgages," 
approved  April  17th,  1876  {Rev.  p.  1174),  providing  that  the 
owners  of  lands  within  certain  counties  and  cities  might  agree 
not  to  apply  for  any  deduction,  by  reason  of  aiiy  mortgage,  from 
the  taxable  valuation  of  such  lands  embraced  in  the  mortgage, 
and  that  upon  claiming  a  deduction  in  violation  of  such  agree- 
ment, the  mortgage  should  become  immediately  due  and  payable, 
together  with  the  tax  paid  by  the  mortgagee,  did  not  in  any 
respect  change  the  law  r^ulating  the  assessment  for  taxation. 
Its  effect  was  to  authorize,  in  the  counties  and  cities  named,  a 
particular  kind  of  contract  to  be  inserted  by  owners  of  lands 
therein,  in  their  mortgages  on  such  lands  given  to  secure  debts 
for  which  a  deduction  might  be  claimed  by  the  debtor,  and  to 
provide  that  the  violation  of  such  contract  should  be  attended 
with  certain  consequences  upon  the  contract  itself.  If  the  result 
and  practical  effect  of  such  special  authority  as  to  mortgages, 
within  these  cities  and  counties,  might  be  that,  in  them,  the  rate 
of  interest  is  different  from  that  which  applies  to  other  part«  of 
the  state,  this  does  not  invalidate  the  law,  for,  as  to  the  rate  of 
interest,  there  is  no  constitutional  provision  which  requires  that 
it  shall  be  uniform  throughout  the  state.  Laws  providing  for 
special  rates  of  interest  for  different  counties  {e.  g.,  act  of  March 
10th,  1876,  Rev.  p.  6S0,  as  to  Monmouth),  and  as  to  certain 
classes  of  corporations  (railroads  Ac.,  Rev.  p.  9S1  §  20),  are 
undoubtedly  within  the  legislative  power.  Nor  does  the  fiict 
that  the  tax  on  the  mortgage  debt,  if  deducted  by  the  owner  of 
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the  lands  and  paid  by  the  mortgagee;  is  to  be  added  to  the  amoant 
of  the  mortgage  debt  and  recovered  on  foreclosure,  bring  the 
mortgage  law  within  the  reason  of  the  constitutional  inhibition 
now  invoked.  The  main  object  of  this  provision  was  the  public 
one  of  securing  uniformity  and  generality  of  rules  on  assessments 
for  taxation  of  all  property  which  was  selected  for  taxation. 

It  did  not  interfere  with  a  proper  l^islative  control  of  the 
designation  of  the  person  who  should  ultimately  pay  the  assess- 
jnent  for  taxation  so  made,  and  where,  as  in  the  law  now  in 
question,  the  only  objection  to  the  legislative  control  author- 
ized is  that  it  has  resulted  in  producing  a  contract  which  violates 
the  laws  against  usury,  I  think  it  is  apparent  that  the  validity 
of  the  law  must  ultimately  depend  upon  the  power  of  the  legis- 
lature over  the  question  of  usury  and  the  rate  of  interest.  And, 
as  this  is  not  restricted  by  the  constitution,  my  opinion  is  tliat 
the  law  is  valid. 

The  evidence  shows,  and  it  is  not  disputed,  that  the  mortgagor 
has  de&ulted  in  the  payments  of  interest  as  specified  in  the  bond, 
and  that  by  reason  of  the  default,  the  complainant  has  exercised 
the  option  reserved  in  the  bond  of  requiring  the  whole  principal 
to  be  immediately  due  and  payable.  There  will  therefore  be  a 
decree  for  the  complainant  for  the  whole  amount  of  the  principal 
money,  with  interest  and  costs,  and  upon  the  bill  as  it  stands, 
without  amendment. 

The  application  to  amend  is  denied,  without  costs. 


Cabbie  Lippincxxtt  et  al. 


64  107 
d57  136 
5?  137 


64  107 

^'  16©  609,1 

54  107; 

Edward  H.  Wikoff  et  al.  ^  ^\ 

I  54  lUT 

64  196 

1.  Under  Bev,  p,  S78  J  5,  making  the  husband  or  wife  of  any  party  interested  h^  |^ 

in  a  suit  a  competent  witness,  and  compelling  them  to  give  evidence  on  behalf  '  ^ 

of  any  partj  to  the  suit,  a  husband  may  subscribe  as  witness  a  will  under  which   55  8So| 

his  wife  takes  as  devisee. 
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2.  An  appointment  of  the  husband  of  a  devisee  as  executor  does  not  dis- 
qualify him  to  attest  the  will  as  subscribing  witness,  under  Bev.  p,  1944  {  ^ 
disqualifying  as  a  subscribing  witness  a  devisee,  or  one  beneficially  interested 
under  the  will. 

3.  On  the  disqualification  of  one  of  several  executors,  on  whom,  in  their 
official  capacity,  and  not  as  individuals,  is  conferred  a  joint  power  of  sale, 
those,  remaining  may  execute  the  power. 

4.  The  appointment  of  the  wife  as  executrix  does  not,  ipw  fuelo^  liiake  her 
husband  a  co-executor,  so  that  his  disqualification  to  act  as  such  will  disqualify 
her  to  act  alone. 

5.  Where  a  husband  and  wife  are  appointed  joint  executors  with  power  of 
sale  of  realty,  and  the  husband  is  disqualified  from  acting  by  being  a  sub- 
scribing witness  to  the  will  appointing  them,  the  wife  may  execute  the  power 
of  sale  alone  by  deed  in  which  her  husband  joins. 

6.  In  an  action  for  specific  performance  of  a  contract  for  the  purchase  of 
land  from  the  executors,  the  defence  of  unmerchantableness  of  title  in  that, 
under  the  statute,  the  will  was  void,  and  no  power  of  sale  conferred  on  the 
executors,  cannot  prevail  where  the  statute  is  so  clear  as  to  leave  no  doubt  of 
its  construction  in  favor  of  the  validity  of  the  will  and  of.  the  power. 


.    On  bill  for  specific  performance. 

Mr.  George  Berdine,  for  the  complaioants. 
.    Mr.  John  S.  Voorhees,  for  the  defendant  Wikoff. 

Emery,  V.  C. 

This  is  a  bill  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  and  the  question  to  be  solved  is  whether  the 
title  of  the  vendors  tendered  under  the  contract  is  such  a  title  as 
the  court  will  compel  the  purchaser  to  accept.  The  bill  is  filed 
by  the  vendors,  Frank  P.  Lippincott,  as  executor,  and  Carrie 
Lippincott,  his  wife,  as  executrix  of  Margaret  Bunyon,  and  they 
liave,  as  such  executors,  made  a  contract  in  writing  with  the 
defendant  Wikoff  for  the  sale  of  lands  of  which  the  testatrix 
died  seized,  acting  under  a  power  of  sale  conferred  or  supposed 
to  be  conferred  upon  them  by  the  will. 

The  purchaser  raises  questions  as  to  the  legal  execution  of  the 
will  and  also  as  to  the  existence  in  the  complainants,  as  execu- 
tors, of  any  power  of  sale  under  the  will,  and  insists  that,  as  to 
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one  or  both  of  these  qaestions,  such  doubt  exists  th^t  the  title  is 
not  such  a  good  and  merchantable  title  as  should  be  forced  upon 
him.  The  questions  as  to  the  validity  of  the  will  roust  be  first 
considered,  and  they  arise  as  follows : 

The  complainant  Carrie  Lippincott,  who  is  one  of  the  two. 
children  and  heirs-at-law  of  the  testatrix,  besides  being  appointed 
executrix,  is  one  of  the  devisees  and  legatees  under  the  will,  and 
her  husband,  Frank  P.  Lippincott,  the  other  executor,  is  one  of 
the  two  witnesses  to  the  will.  He  alone  proved  the  will  before 
the  surrogate,  and  on  this  probate  letters  testamentary  were 
issued  to  him  and  his  wife.  The  defendant  contends  that  Frank; 
P.  Lippincott  was  au  incompetent  witness  to  the  execution  of 
the  will,  and  that  there  not  being  two  competent  witnesses,  the. 
instrument  was  invalid  as  conveying  any  title  to  the  real  estate 
of  the  testatrix.  The  objection  to  his  competency  as  a  witness 
is  that  he  is  the  husband. of  Carrie  Lippincott,  who  is  one  of  the 
devisees  and  l^ateea  under  the  will.  At  the  common  law,  and 
in  the  absence  of  express  statute,  he  could  not  be  a  competent 
witness  to  a  will  in  which  his  wife  was  so  interested,  and  the 
question  is  whether,  by  section  5  of  the  "Act  concerning  evi- 
dence/' (Rev.  p.  378)y  this  objection  is  removed. 

This  section  relating  to  evidence  reads : 

'^  In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding  in  any  court  or 
before  any  person  having,  by  law  or  consent  of  parties,  authority  to  examine 
witnesses  or  hear  evidence,  the  husband  or  wife  of  any  person  interested 
therein  as  a  party  or  otherwise  shall  be  competent  and  compellable  to  give 
evidence  the  same  as  other  witnesses,  on  behalf  of  any  party  to  such  suit, 
action  or  proceeding  "  Aa, 

with  certain  exceptions  relating  to  criminal  action  and  proceed- 
ings for  divorce  and  confidential  communications.  Thjs  broad 
and  comprehensive  statute  was  passed  March  17th,  1870,  after 
the  decisions  of  our  courts  under  previous  statutes,  refusing  to 
extend  the  competency  of  husband  and  wife  beyond  the  express 
letter  of  these  statutes  (£wd  v.  Davis,  1  McCart  Jfi7 ;  Hand- 
long  y.  Bamea,  1  Vr.  69^  Cross  v.  Q-oss,  2  C.  E,  Gr.  288\ 
holding. that  the  act  relieving  the  incompetency  of  parties  did 
not  apply,  and  Van  Hoyfen's  Executors  v.  Fost,  6  C.  E,  Gr,  355 j 
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holdiDg  that  the  act  of  1868,  providing  for  competency  in  a  suit 
against  her,  did  not  apply  to  a  suit  by  her.  The  present  act  of 
1870  was  then  passed,  and,  in  its  broad  and  comprehensive  form, 
this  section  seems  to  me  clearly  to  reach  a  proceeding  in  the 
orplians  court  or  before  the  surrogate  for  the  probate  of  this 
will,  and  to  make  the  husband  a  competent  witness  in  any  pro- 
ceeding in  any  court  to  prove  this  will,  notwithstanding  the  &ct 
that  his  wife  is  interested  as  a  devisee  or  l^atee  under  the  will* 
So  far  as  this  objection  goes,  my  opinion  is  in  favor  of  the  title. 

The  next  question  is  whether,  if  the  will  be  a  valid  will| 
the  executors  have  a  power  of  sale  thereunder.  The  purchaser's 
contention  on  this  point  is,  first,  that  by  the  express  provision 
of  section  4  of  the  Wills  act,  the  appointment  as  executor  is 
made  null  and  void  by  his  becoming  a  witness;  and,  second, 
that  where  a  married  woman  is  appointed  executrix,  the  husband 
becomes,  ipso  fado,  an  executor  with  her ;  and  if  his  appoint- 
ment as  executor  is  expressly  made  void  by  statute,  the  wife's 
appointment  as  executrix  must  also  fall  with  that  of  the  hus- 
band, and  neither  of  them  can  be  executors  of  the  will  or  exe- 
cute the  power  of  sale. 

First,  as  to  the  effect  of  the  fourth  section  of  the  statute  re- 
lating to  wills.     Rev.  p.  1^44'    This  section  provides 

"  that  if  any  beneficial  deyise,  leg>^7>  estate,  interest,  gift  or  appointment  of 
or  affecting  any  real  or  personal  estate,  other  than  charges  on  lands  for  the 
payment  of  debts  is  given  by  the  will,  the  devise,  legacy,  estate,  interest,  gift 
or  appointment  shall  be  void,  so  far  only  as  concerns  the  subscribing  witness, 
but  the  person  to  whom  the  devise  or  appointment  is  made  shall  be  admissible 
as  a  witness/' 

Upon  the  question  whether  the  appointment  as  executor  comes 
within  the  terms  of  the  section  which  relates  to  "a  beneficial 
devise,  l^acy,  estate,  interest,  gift  or  appointment  of  or  ejecting 
any  real  or  personal  estate,^^  I  think  that  it  does  not.  My  reason 
is  that  the  "appointment''  contemplated  by  this  section  seems  to 
be  an  appointment  which  is  expressly  made  by  the  will  to  affect 
some  real  or  personal  estate  which  the  testator  devises  or  be- 
queaths, or  over  which  he  has  a  power  of  appointment  which  he 
proposes  to  exercise  by  will.     It  must  be  noted  that  this  section 
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4  was  a  part  of  the  Wills  act  of  November  16th,  1795  {Pat.  L. 
p.  189 ;  Ren.  L.  p.  ^£S),  by  the  twelfth  scctioo  of  which  it  was 
provided  that  personal  estate  might  be  disposed  of  by  last  will 
in  writing,  in  the  same  manner  as  before  the  passage  of  the  act. 
Now,  at  the  time  of  the  passage  of  this  act,  only  wills  of  real 
estate,  by  the  statute  then  in  force  (act  of  March  17th,  1713-14), 
were  required  to  be  attested  by  witnesses,  and  wills  of  personal 
estate  were  valid  as  at  common  law,  without  witnesses.  It  was 
not  until  the  act  of  March  12th,  1851  {Rev.  p.  l^iT),  that  wit- 
n^ses  were  required  to  wills  of  personal  as  well  as  of  real  estate. 
In  view  of  this  subsequent  section  of  the  act  of  1796,  and  of 
the  state  of  the  law  then  existing,  it  seems  highly  improbable 
that  by  the  appointment  referred  to  in  the  fourth  section  should 
be  intended  an  appointment  as  executor  who,  as  such,  admin- 
istered solely  on  the  personal  estate. 

At  common  law,  an  executor,  who  was  not  a  residuary  l^atee 
and  had  no  beneficial  interest  in  the  estate,  might  be  a  witness  to 
prove  the  execution  of  the  will  and  the  sanity  of  the  testator, 
being  considered  a  mere  trustee  and  nominal  party,  having  no 
real  interest  in  the  contest  {Sears  v.  Dillingham,  1^  Mass.  S6S), 
and  that  this  was  the  common  law  is  declared  in  Snedekers  v. 
AUen,  1  Penn.  SS.  Mr,  Justice  Pennington  says  that  an  execu- 
tor may  be  a  witness  to  establish  a  will,  unless  he  takes  an  inter- 
est under  it,  and  that  the  practice  in  this  state  of  allowing  a 
reasonable  compensation  for  services  did  not  alter  the  case. 

These  considerations  lead  me  to  the  conclusion  that  this  ap- 
pointment as  executor  was  not  the  beneficial  ''  appointment  of  or 
affecting  any  real  or  personal  estate  '^  intended  by  this  statute  to 
be  made  void.  But  even  admitting  that  there  is  a  doubt  upon 
this  point,  and  conceding  that  the  appointment  of  the  husband 
as  executor  comes  within  this  section  and  was  invalid,  the  effect 
of  this  was  to  leave  the  wife  the  sole  executrix.  I  am  satisfied, 
from  an  examination  of  the  authorities,  that  the  effect  of  her 
appointment  as  sole  legal  executrix  was  not,  as  defendant's  coun- 
sel contend,  to  make  the  husband,  ipso  facto,  executor  with  her 
of  the  estate.  If  this  were  the  result,  then  the  wife's  appoint- 
ment, it  seems  to  me,  would  also  be  invalid,  as  otherwise,  the 
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Statute  expressly  declaring  the  invalidity  of  the  husband's 
appointmenty  and  which,  is  applicable  to  all  cases,  would  be 
circumvented  and  nullified  as  to  this  case. 

As  to  the  precise  status  of  the  husband  of  a  woman  who  is 
appointed  executrix,  the  authorities  show  that  a  married  woman 
may  be  appointed  executrix,  but  cannot  accept  the  office  against 
the  consent  of  the  husband,  for  the  reason  that  the  wife,  at 
common  law,  can  do  no  act  which  may  prejudice  the  husband, 
without  his  consent  {1  Wms,  Ex,  233),  and,  as  the  husband  of 
the  executrix,  the  law  also  gave  him  the  power  of  disposition 
over  the  personal  estate  and  required  him  to  join  with  her  in  the 
bringing  of  suits.  2  Wms»  Ex.  966,  967.  But  his  power  and 
rights  throughout  were  those  of  a  husband  and  not  those  of  an 
executor  in  his  own  right,  and  on  his  decease  the  wife's  power 
as  executrix  continued.  As  to  his  liabilities  as  husband,  Sir  John 
Romilly,  in  Smith  v.  Smitli,  21  Beav.  386, 387,  says :  "  It  is  set- 
tled that  a  husband  is  liable  for  all  the  assets  received  or  devasta- 
vits  committed  either  by  himself  or  his  wife  during  the  coverture, 
in  respect  of  an  estate  of  which  his  wife  was  personal  legal  repre- 
sentative; ''  and  Lord  Turner,  in  Soady  v.  Tumbvil,  L.  R.  1  Ch. 
App.  4J93, 4J98,  adopting  the  language  of  Sir  E.  Vaughan  Williams, 
says :  "  That  the  wife  having  become  executrix  was  her  own  act ; 
that  the  legal  consequence  of  that  act  was  to  confer  authority 
upon  her  husband  to  deal  with  all  the  assets  of  the  testator,  and 
that  it  follows  that  all  his  acts  under  them  must  be  regarded  as 
done  under  her  authority,  and  that  she  is  consequently  respon- 
sible for  tliem  as  executrix.''  It  is  evident  from  these  authori- 
ties that  the  wife  still  continues  in  law  as  the  sole  executrix,  and 
that  the  husband's  dealings  with  the  estate  are  considered  not 
those  of  an  executor  in  his  own  right,  but  as. the  acts  of  the 
executrix.  The  expressions  to  the  effect  that,  by  the  marriage, 
the  husband  becomes,  ip«o /acto,  executor  in  his  own  right,  made 
in  the  cases  relied  on  by  counsel,  were  made  in  cases  in  which 
only  the  questions  of  the  husband's  liability  for  the  acts  of  him- 
self or  his  wife  were  involved.  As  to  this  liability  there  was  no 
doubt,  but  the  question  as  to  whether  the  liability  arose  as  execu- 
tor or  as  husband  of  an  executrix  was  not  involved  or  considered 
in  either  of  the  cases. 
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And  considering  also  that  the  right  of  the  husband  of  the 
executrix,  as  husband,  to  deal  with  tlie  assets  extended  only  to 
the  personal  estate,  I  think  it  is  clear  that  a  power  to  sell  real 
estate,  given  to  a  married  woman  as  executrix,  cannot  be  consid- 
ered as,  ipso  fddo,  conferring  a  power  of  sale  on  him  as  co- 
executor  with  her.  It  may  be  necessary  for  him  to  join  in  the 
execution  of  the  deed  executing  her  power,  as  well  as  in  the 
agreement  of  sale,  under  our  statute  relating  to  conveyances  by 
married  women  {Rev.  p.  15^  §  9\  but,  independent  of  statute, 
the  concurrence  of  the  husband  was  not  necessary  for  the  execu- 
tion of  a  power  by  a  married  woman.     1  Sug.  Pow.  18iS. 

The  further  objection  is  made  that  the  power  of  sale  was  given 
jointly  to  the  executors,  and  that  it  cannot  be  exercised  by  the 
wife  as  sole  executrix,  but  must  be  exercised  by  both  together  as 
executors.  The  clause  directing  the  sale  and  appointing  the 
executors,  is  as  follows : 

^Third,  After  the  above  directions  are  carried  out,  I  request  that  my  execu- 
tors whenever  they  may  deem  proper  to  sell  my  Real  and  Personal  property 
and  divide  the  same  between  my  son  George  J.  ftunyon  and  my  daughter,  Carrie 
lippinoott  I  direct  that  if  there  remains  anything  that  it  shall  be  given  to 
Lewis  lippincott  It  being  my  desire  however,  that  the  Executors  shall  have 
foil  power  to  determine  when  the  Beal  Estate  shall  be  sold. 

"Fowih,  I  hereby  appoint  Frank  P.  Lippincott  Executor  and  Carrie  Lip- 
pincott Executrix  of  this  my  last  wilL" 

The  power  of  sale  having  been  given  to  the  executors  in  their 
official  capacity,  and  not  by  name,  as  individuals,  the  invalidity 
of  the  subsequent  appointment  of  one  of  the  executors  named 
brings  the  case  within  the  rule  laid  down  in  Weimer  v.  Fath,  14^ 
Vr,  1  {Supreme  C(mrt)y  approved  in  Denton  v.  Clark,  9  Stew. 
Eq.  584,  {Errors  and  Appeals,  1883).  Those  cases  decided  that 
on  the  removal  of  one  of  two  or  more  joint  executors,  the  power 
can  be  executed  by  the  remaining  executor.  It  is  true  that  in 
both  these  cases  the  provisions  of  the  Orphans  Court  act,  section 
129,  relate  to  the  powers  of  the  successor  of  an  executor  who 
has  been  removed ;  but  the  law,  independent  of  these  statutes, 
was  collated  and  examined  at  length  by  Chief- Justice  Beasley, 
in  Weimer  v.  Faiky  supra,  and  the  principle  deduced  from  all  of 
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the  authorities,  that  where  the  power  is  given  to  executors  ib 
their  official  capacity,  and  not  as  individuals,  by  name,  it  may 
be  executed  by  the  remaining  executors  in  case  of  the  death, 
iremoval  or  reiusal  to  act  of  the  other. 

If,  therefore,  the  husband's  appointment  as  executor  be  void 
under  the  fourth  section  of  the  statute  of  wills,  the  effect  of  this, 
I  conclude,  would  be  to  leave  the  wife  the  sole  executrix,  who 
could  execute  the  power  by  a  deed  in  which  her  husband  joined, 
as  required  by  our  statute  of  conveyances.  And,  if  the  husband's 
appointment  be  not  void  under  the  act,  then  both  husband  and 
wife  together  may  execute  the  power.  There  can  be  no  objection, 
I  think,  to  the  execution  of  the  deed  by  both  husband  and  wife, 
for  this  purpose,  and  upon  this  question,  also,  my  opinion  is  in 
favor  of  the  title. 

The  important  question  remains  whether,  notwithstanding  my 
opinion  is  in  favor  of  the  title,  on  both  the  points,  there  has 
been  such  doubt  raised  as  will  make  it  inequitable  to  require 
the  purchaser  to  take  the  title.  The  general  rule  relating  to  the 
subject  is  expressed  in  the  terms  that  the  title  which  a  court  of 
equity  will  compel  a  purchaser  to  take  must  be  a  merchantable 
title.  Doubts  as  to  a  title  evidently  may  arise  under  different 
circumstances  and  involve  different  classes  of  questions.  The 
doubt  may  arise  by  reason  of  the  existence  or  non-existence  of 
facts  involved  in  the  title,  or  may  involve,  as  here,  a  question 
of  general  law,  or  the  construction  of  a  statute  or  of  the  terms  of 
a  will  or  other  instrument,  and  I  think  an  examination  of  the 
decisions  in  our  own  courts  and  elsewhere  will  show  that  there 
is  no  invariable  rule  which  can  be  applied  to  all  classes  of  cases. 
In  cases  where  the  doubt  in  relation  to  title  is  one  of  &ct,  which 
the  court  is  called  on  to  consider,  the  general  rule  has  been  de- 
clared to  be  that  the  court  will  never  compel  a  purchaser  to  take 
a  title  where  the  point  on  which  it  depends  is  too  doubtful  to  be 
settled  without  litigation,  or  where  the  purchase  would  expose 
him  to  the  hazard  of  such  proceedings.  Dobbs  v.  NoreroaSf  9 
a  E.  Or.  327  {Chancellor  Eunyon,  1874);  TiOoUson  v.  Oesnei*, 
6  Stew.  Eq.  SIS,  S27  {Errors  and  Appeals,  1880),  and  Cbm^fl 
V.  Andrews,  8  Stew.  Eq.  7  {ChanoeUor  Runyon,  1882),  were 
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cases  in  which  the  validity  of  the  title  depended  on  whether  cer^ 
tain  facts  existed,  and  the  court  held  that  there  was  sufficient 
doubt  to  put  the  purchaser  in  hazard  of  litigation  and  he  would 
not  be  compelled  to  take  the  title.  On  the  other  hand,  where 
the  doubt  raised  involves  a  question  of  general  law,  as  to  which 
the  courts  of  equity  often  or  specially  have  direct  jurisdiction — 
e,  g.,  the  power  of  executors  or  trustees  to  sell — our  courts  of 
equity,  both  below  and  on  appeal,  have  in  some  cases  adopted 
the  practice  of  settling  in  the  suit  for  specific  performance  the 
question  of  the  power  and  of  directing  the  title  to  be  taken  if  the 
decision  be  in  favor  of  the  power.  In  Clark  v.  Denton,  9  Stew. 
Eq.  4,19  (affirmed  on  appeal,  9  Stew.  Eq.  6S4)j  the  question  of 
the  existence  of  the  power  and  of  the  validity  of  its  execution 
were  both  involved,  and  were  decided,  and  specific  performance 
was  decreed  without  discussion  of  the  question  as  to  whether 
any  doubt  existed  sufficient  to  prevent  this  relief.  In  Cruih' 
khank  v.  Parhery  6  Dick.  Ch.  Rep.  SI  {189S\  on  a  bill  for 
specific  performance  which  involved  the  question  of  the  power 
of  a  trustee  to  sell.  Chancellor  McGill  decided  against  the  valid- 
ity of  the  power,  and,  on  this  question  of  doubt  as  to  the  title^ 
said  that  the  objection  was  a  serious  one,  which  rose  above  mere 
spetsulation,  theory  and  possibility,  and  hence  &irly  stood  in  the 
way  of  free  alienation  of  the  land  in  question,  and  the  title, 
therefore,  should  not  be  forced  on  the  defendant,  especially  in 
the  absence  of  parties  to  be  bound  by  the  decree.  On  appeal, 
however,  the  court  of  errors  and  appeals  took  a  different  view  as 
to  tlie  existence  of  the  power  in  the  trustee,  declaring  that  the 
power  to  sell  was  clear,  and  compelling  the  purchaser  to  take 
the  title.  Oruikshank  v.  Parker y  7  Dick.  Ch.  Rep.  SIO  {1894). 
Nor  did  the  court  of  appeals  discuss  at  all  the  question  as  to 
imposing  a  doubtful  title  on  the  purchaser.  Where,  therefore, 
a  question  of  the  power  of  executors  or  trustees  to  sell  under  a 
will  is  involved,  the  cases  as  decided  by  the  court  of  errors  and 
appeals  establish  the  rule  that,  where  the  power  to  sell  seems 
dear,  the  court  should  decide  the  question  of  power  and  should 
direct  the  title  to  be  taken  over  this  objection.  A  distinction  in 
reference  to  this  class  of  cases  may  arise  from  the  fact  that  the 
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construction  of  wills^  in  reference  to  the  powers  of  executors  or 
trustees,  is  a  settled  branch  of  equity  jurisdiction,  and  although 
such  construction  is  usually  made  on  bill  filed  for  that  special 
purpose,  bringing  all  parties  interested  before  the  court,  yet  the 
question  of  the  power  may  often  be  as  well  and  thoroughly 
examined  and  settled  in  a  suit  involving  directly,  as  here,  the 
interests  in  favor  of  and  against  the  exercise  of  the  power.  In 
Chambers  v.  TukmSy  J  Stock.  I46  {18SZ),  the  opinion  of  Chan- 
cellor Williamson  was  against  the  existence  of  the  power  and 
specific  performance  was  denied. 

My  opinion  as  to  the  validity  of  the  power  6f  sale  under  the 
will  being  clear,  fbr  the  reasons  above  stated,  I  should,  on  the 
authority  of  the  above  cases,  and  so  fisir  as  this  objection  is  con- 
cerned, feel  justified  in  requiring  the  purchaser  to  take  the  title* 

When  the  doubt  as  to  the  title  is  claimed  to  arise  by  reason 
of  the  questions  raised  as  to  the  validity  of  the  will  itself,  as  an 
instrument  divesting  the  title  of  heirs,  the  question  must  be 
solved  without  the  aid  of  direct  authority  of  our  own  courts* 
The  two  heirs-at-law  are  both  made  parties  to  this  suit,  one  of 
them  being  the  complainant  Carrie  Lippincott  and  the  other 
her  brother,  Qeorge  J.  Runyon,  but  the  latter  has  been  brought 
in  as  an  absent  defendant;  and,  inasmuch  as  the  right  to  compel 
him  to  settle  his  title  as  heir-at-law  in  this  suit  for  the  sp^ific 
performance  of  a  contract  to  which  he  was  not  a  party  is  very 
doubtful,  I  should  feel  obliged  to  consider  the  question  as  if  he 
were  not  made  a  party  to  the  suit.  The  question  as  to  the  kind 
of  doubt  upon  a  question  of  general  law  which  will  make  a  title 
unmerchantable  has  been,  of  late,  much  discussed  in  English 
cases,  and  a  statement  of  these  will  throw  much  light  upon  the 
question.  The  leading  case  is  that  of  Pyrke  v.  Wctddinghamj  10 
Hare  1  {^  Eng.  CA.),  in  which  Vice-Chancellor  Turner,  stating 
that  it  has  been  for  a  long  time  the  settled  rule  of  the  courts  of 
equity  not  to  compel  a  purchaser  to  accept  a  doubtful  title, 
examined  the  question  as  to  what  titles  are  to  be  considered  as 
doubtful  within  the  rule,  and  whether  the  rule  applies  oqly  in 
cases  in  which  the  court  itself  entertains  doubts  upon  the  title,  or 
whether  it  extended  to  cases  in  which^  although  the  court  itself 
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may  entertain  an  opinion  in  &yor  of  the  title,  it  is  satisfied  that 
ihat  opinion  may  fiiirly  and  reasonably  be  questioned  by  other 
competent  persons.  He  concludes  that  the  cases  show  that  it  is 
the  duty  of  the  court  not  to  have  r^rd  to  its  own  opinion 
only,  but  to  take  into  account  what  the  opinion  of  other  compe- 
tent persons  may  be.  As  to  the  scale  by  which  the  courts  are  to 
be  guided  in  measuring  their  doubts  under  this  rule,  he  says, 
also  (at  p,  8)y  that  the  cases  throw  some  light  upon  this  ques- 
tion ;  that  if  the  doubts  were  upon  a  question  connected  witli 
the  general  law,  the  court  is  to  judge  whether  the  general  law 
upon  the  point  is  or  is  not  settled,  enforcing  specific  performance 
in  the  one  case  and  refusing  to  enforce  it  in  the  other.  If  the 
-doubts  arise  upon  the  construction  of  particular  instruments, 
and  the  court  is  itself  doubtful  upon  the  points,  specific  perform- 
ance must  be  refused,  and  even  though  the  court  may  lean  in 
favor  of  the  title,  its  duty  is  either  to  consider  whether  it  would 
trust  its  own  money  upon  the  title  or,  at  least,  to  weigh  whether 
the  doubt  is  so  reasonable  and  fair  that  the  property  would  be 
left  in  the  purchaser's  hands  not  marketable.  If  the  doubts 
which  arise  may  be  affected  by  extrinsic  circumstances,  which 
neither  the  purchaser  nor  the  court  has  the  means  of  satisfac- 
torily investigating,  specific  performance  is  to  be  refiised.  He 
also  says  (at  jp.  10  &e.)  that,  although  the  court's  opinion  is  in 
favor  of  the  title,  a  purchaser  is  not  necessarily  to  be  com- 
pelled to  accept  it,  and  that  he  thought  each  case  must  depend 
on  the  nature  of  the  objection  and  the  weight  which  the  court 
-might  be  disposed  to  attach  to  it ;  that  it  must  be  borne  in  mind 
that  the  exercise  of  the  jurisdiction  by  specific  performance  is 
discretionary,  and  that  the  court  has  no  means  of  binding  the 
question  as  against  adverse  claimants,  or  of  indemnifying  the 
purchaser,  if  its  own  opinion  should  ultimately  turn  out  not  to 
be  well  founded.  Applying  these  principles  to  the  case  in  hand, 
in  which  the  question  of  title  depended  upon  the  construction  of 
a  particular  will,  and  not  upon  any  general  principle  of  law,  he 
declared  his  own  opinion  to  be  in  favor  of  the  title,  but,  being 
unable  to  base  that  opinion  upon  any  general  rule  of  law,  or  upon 
any  reasoning  so  conclusive  as  to  fully  satisfy  his  mind  that  other 
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competent  persons  might  not  entertain  a  different  opinion,  or 
that  the  purchaser,  if  compelled  to  take  the  title,  might  not  be 
exposed  to  substantial  and  not  merely  idle  litigation,  or  even  that 
he  would  be  free  from  all  possible  hazard,  he  declined  to  order 
a  specific  performance.  So  &r  as  relates  to  doubtful  questions 
of  general  law,  the  doctrine  of  this  case  has,  I  think,  been  nn<- 
doubtedly  qualified  by  the  later  case  of  Alexander  v.  MUU,  JL 
R.  6  Ch.  App.  IH  {1870),  in  which  Sir  William  James,  lord- 
justice,  delivering  the  opinion  of  the  court  of  appeal  upon  a 
disputed  title  involving  a  question  of  general  law,  said  (at  p. 
lSl)y  'Hhat  as  a  general  and  almost  universal  rule  the  court 
is  bound  as  much  between  vendor  and  purchaser,  as  in  every 
other  case,  to  ascertain  and  determine  as  it  best  may,  what  the 
law  is,  and  to  take  that  to  be  the  law  which  it  has  so  ascertained 
and  determined,  and  that  the  exceptions  to  this  rule  will  prob- 
ably be  found  to  consist,  not  in  pure  questions  of  l^al  principle, 
but  in  cases  where  the  difficulty  and  the  doubt  arise  in  ascer- 
taining the  true  construction  and  l^al  operation  of  some  ill- 
expressed  and  inartificial  instrument'^  The  court  considered 
the  question  of  law  involved,  and  reached  a  conclusion  different 
from  that  of  the  master  of  the  rolls,  and  directed  the  title  to  be 
taken. 

As  to  this  decision  in  Alexander  v.  MUlSy  and  its  effect  upon 
the  previous  decision  of  Pyrke  v.  Waddingham,  Lord  Selbourne, 
in  Palmer  v.  LochCy  18  Ch.  Div.  S81  {C(mH  of  Appeals,  1881), 
says  {at  p,  388),  that  there  are  many  cases  in  which  it  is  necessary 
and  proper  to  say  positively  and  finally  (in  a  suit  for  specific  per- 
formance) that  the  law  is  one  way  or  the  other  on  the  point 
argued;  but  when  you  have  a  question  raised  upon  the  con- 
struction of  a  general  statute,  if  there  is  any  reasonable  ground 
for  saying  that  that  question  is  not  determined  by  previous 
authorities,  or  that  the  previous  authorities  are  conflicting,  then, 
in  the  terms  of  Lord-Justice  Turner's  judgment  in  Pyrke  v. 
Waddingham,  that  cannot  be  treated  as  a  question  of  general 
law  so  settled  as  to  exclude  that  kind  of  question  which  the 
court  has  paid  r^ard  to  when  it  sees  there  is  a  doubtful  question 
of  title  which  cannot  be  forced  upon  a  purchaser.     He  further 
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said  it  is  not  at  all  necessary  to  inquire  whether  the  ease  of 
Alexander  v.  Mills  did  or  did  not  ov«rrale  some  previous  de- 
cisions wl;iich  might  have  intended  to  draw  a  line  as  to  what 
was  or  was  not  a  title  to  be  forced  upon  a  purchaser  more  strictly 
than  it  was  drawn  in  Alexander  v.  MiUsj  but  that  he  did  not 
onderstand  that  the  general  doctrine,  as  laid  down  by  a  long 
series  of  decisions  of  judges  of  the  greatest  eminence,  and  deter* 
mined  before  Pyrhe  v.  Waddmghamy  and  which  was  explained 
in  that  case,  has  been  displaced  by  subsequent  authorities. 
When  the  court  finds,  he  added,  according  to  the  principles 
explained  in  that  case,  that  there  is  a  question  open  to  doubts  of 
the  kind  there  mentioned,  and  that  a  title  ought  not  to  be  forced 
upon  the  purchaser,  it  is  neither  necessary  nor  generally  con* 
venient  or  desirable  that  the  court,  whatever  may  be  the  opinion 
it  has  formed  upon  the  question  and  on  the  materials  presented 
on  a  suit  for  specific  performance,  should  think  that  that  should 
conclude  all  questions  as  against  persons  who  are  not  before  it. 
The  case  then  in  hand  involved  at  least  one  doubtiiil  question  of 
fact,  viz.,  whether  a  certain  notice  had  been  received,  and  the 
court  of  appeal  held  that  the  doubt  was  so  serious  that  they 
would  not  compel  the  purchaser  to  take  title. 

In  Re  Thackeray  and  Ycwng  (contract),  the  latest  case  I  have 
found  {4,0  Ch.  Dw.  34-  (1888),  the  question  was  whether  a  cer- 
tain thmsaction  between  landowner  and  a  railway  company  was 
an  absolute  sale  and  disposition  of  the  lands,  within  the  mean- 
ing of  the  Lands  Clauses  Consolidation  act.  After  stating  this 
to  be  the  question,  Mr.  Justice  Chitty  says:  ''I  take  it  as  a 
general  principle  of  law,  with  regard  to  specific  performance, 
that  the  court  does  decide  in  general  matters  of  law -about  which 
there  cannot  be  fairly  said  to  be  any  judicial  doubt.  In  regard 
to  this  question,  which  of  late  has  undergone  a  good  deal  of  con- 
sideration as  to  titles  which  the  court  will  or  will  not  force  upon 
a  purchaser,  it  has  been  laid  down  by  Lord-Justice  James,  in 
Alexander  v.  Milky  that  with  regard  to  general  matters  of  law, 
including  the  construction  of  a  general  act  of  parliament,  the 
right  course  for  the  court  is  to  decide  the  question.  But,  tlien, 
I  think  it  must  appear,  to  the  judge  who  decides  it,  that  there 
were  no  decisions  or  dicta  of  weight  which  show  that  another 
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judge  or  another  court  having  the  question  before  it  might  come 
to  a  different  conclusion.  The  court,  I  take  it,  must  feel  such 
confidence  in  its  own  opinion  as  to  be  satisfied  that  another  court 
would  not  adopt  another  conclusion.^'  In  this  case,  Mr.  Justice 
Chitty  held  that  the  question  of  the  construction  of  the  statute 
was,  by  reason  of  the  dicta  of  Sir  Greorge  Jessel  and  Sir  James 
Hanner,  in  the  decision  of  previous  cases,  lefl  in  such  a  state  of 
doubt,  that,  although  it  was  the  question  of  the  construction  of 
a  general  act  of  parliament^  he  conld  not  say  with  the  certainty 
which  was  required  of  him  to  say  that  no  other  court  would 
come  to  a  different  conclusion. 

These  decisions  of  Lord  Selboume  and  Mr.  Justice  Chitty 
qualify,  to  some  extent,  the  broad  doctrine  laid  down  in  Alex- 
ander V.  Milhy  that,  with  r^ard  to  general  principles  of  law, 
including  the  construction  of  a  general  statute,  it  is  the  duty  of 
the  court  to  decide  it  on  a  suit  for  specific  performanre,  and  the 
doctrine  as  thus  qualified  is  that  specific  performance  should  not 
be  decreed  if  there  is  reasonable  ground  for  saying  that  the 
question  is  not  settled  by  previous  authorities,  or  if  there  are 
decisions  or  dicta  of  weight  which  show  that  another  judge  or 
another  court  having  the  question  before  it  might  come  to  a 
different  conclusion.  This  rule  is,  as  it  seems  to  me,  sufficiently 
favorable  for  the  protection  of  the  purchaser,  and  it  is  equitable 
to  apply  it  in  the  present  case.  In  this  case  the  question  of  the 
validity  of  the  will  must  be  fairly  considered  as  so  settled  a 
question  as  to  justify  the  court  in  directing  the  title  to  be  taken. 
There  is  no  decision,  it  is  true,  settling  the  construction  of  the 
statute,  but  its  language  is  so  clear  that  I  do  not  consider  that  a 
doubt  has  been  thrown  upon  its  application.  It  is  a  question 
purely  of  statutory  construction,  and  the  decisions  of  other 
courts,  cited  by  counsel  in  his  brief,  are  based  either  on  the 
common-law  status  of  husband  and  wife  or  on  statutes  which 
expressly  exclude  the  husband  from  attesting  a  will  in  which 
his  wife  is  interested.  The  doubt  as  to  the  title  must,  as  was 
said  by  Vice-Chancellor  Dodd,  in  Vreeland  v.  Blauvdty  8  C  E, 
Or.  4-83,  be  put  upon  some  debatable  grounds.  They  do  not 
seem  to  exist  in  reference  to  the  construction  of  this  statute,  and 
I  therefore  advise  that  specific  performance  be  decreed. 
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Edward  A.  Miller  et  al. 

1.  A  loan  of  money  to  a  petson  upon  his  own  credit,  for  the  purpose  of  ena« 
bling  him  to  contribute  his  share  of  the  capital  in  a  firm,  is  not  a  partnership 
debt 

2.  An  insolvent  firm  cannot  devote  any  of  its  assets  to  the  payment  of  indi- 
vidual debts  of  its  members. 

3.  An  insolvent  firm  made  a  chattel  mortgage  on  all  its  property  to  a  trustee, 
to  sell  the  same  and  pay,  first,  three  creditors  of  the  individual  members  of  the 
firm.    On  bill  filed  by  firm  creditors — Hdd^  that  this  provision  was  void. 

4.  The  discharge  of  an  arrested  debtor  under  the  provisions  of  the  Insolv- 
ent Debtors'  act  only  confers  immunity  from  any  arrest  on  account  of  any  debt 
provable  under  these  proceedings ;  it  does  not  bar  a  subsequent  suit  for  such  a 
debt 

5.  A  defendant  who  sets  up  certain  facts  in  his  answer  and  states  that  the 
eonsequence  of  such  twcis  is  to  exhibit  a  particular  defence,  cannot,  on  final 
hearing,  use  the  same  facts  to  support  a  difiPerent  ground  of  defence,  to  which 
the  attention  of  the  complainant  is  not  called. 


The  bill  is  filed  by  four  judgment  creditors,  on  behalf  of 
themselves  and  such  other  creditors  as  may  choose  to  come  in, 
against  a  partnership,  for  the  purpose  of  setting  aside,  in  part,  a 
mortgage  executed  by  the  partnership. 

The  facts  are  these :  Edward  A.  Miller  and  Theodore  S.  Miller 
entered  into  a  copartnership  on  March  7th,  1891,  the  partner- 
ship to  continue  for  four  years  from  May  Ist,  1891. 

By  the  terms  of  the  articles  of  copartnership,  each  partner 
agreed  to  contribute  as  capital  the  sum  of  $4,000. 

Mr,  E.  A,  Miller,  of  the  $4,000  which  he  invested,  borrowed 
$2,800  from  Catharine  Barkhorn  and  $1,200  from  Amelia  B. 
Miller. 

Mr.  T.  S.  Miller  borrowed  his  $4,000  from  John  Rilly. 

The  sum  of  $8,000  was  deposited  to  the  credit  of  the  firm  on 
April  1st,  1891. 
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On  February  26th,  1892,  Edward  A.  Miller  and  Theodore  S. 
Miller  executed  a  chattel  mortgage  covering  all  the  tangible,  and 
practically  all  the  available,  property  belonging  to  the  firm. 
The  mortgage  was  ipade  to  John  C.  Miller,  as  trustee,  and  by  it 
the  trustee  was  authorized  to  sell  the  property  assigned  to  him, 
and  after  paying  all  expenses  incui'red  in  selling  the  property,  to 
pay  a  list  of  creditors  in  an  order  mentioned.  He  was  to  pay 
John  Billy  the  sum  of  $4,000,  Oatharine  Barkhorn  $2,800  and 
Amelia  B.  Miller  $1,200.  These  three  were  to  be  first  paid 
pro  rata.  After  paying  these  three  creditors  he  was  to  pay, 
consecutively,  a  list  of  creditors,  the  last  name  upon  which  was 
that  of  one  of  the  complainants,  Lounsbury,  Matthews  &  Com- 
pany. This  waa  the  only  one  of  the  complainants  named  in 
the  list. 

The  trustee  proceeded  to  sell  and  realized  nearly  -$14,000. 
He  paid  Billy,  Barkhorn  and  Amelia  B.  Miller  in  full.  He 
also  paid  all  of  the  creditors  named  in  the  list,  in  full,  except 
Lounsbury,  Matthews  &  Company,  the  sum  still  remaining  in 
the  hands  of  the  trustee  being  insufficient  to  pay  to  the  last 
creditor  more  than  the  sum  of  $1,385.71,  which  payment  was 
received  by  said  creditor. 

Subsequently,  four  creditors  of  the  firm  commenced  actions, 
and  obtained  judgments  against  the  firm.  Samuel  T.  Laird 
obtained  a  judgment  of  $3,900.96,  George  E.  Lounsbury  and 
others  a  judgment  of  $4,088.92,  James  A.  Bannister  a  judgment 
of  $4,345.06,  and  the  James  A.  Bannister  Company  a  judgment 
for  $348.44.  Executions  were  issued  upon  those  judgments  and 
returned  unsatisfied  on  February  7th,  1893. 

The  bill  charges  that  the  first  three  creditors  paid  by  the 
trustee  were  not  firm  creditors,  but  were  creditors  of  the  individ- 
ual members  of  the  firm ;  that  there  being  insufficient  from 
assets  to  pay  the  firm  creditors,  a  diversion  of  $8,000  from  the 
receipts  of  the  sale  of  the  firm  property,  to  the  payment  of  indi- 
vidual creditors,  was  a  fraud  upon  the  former  class,  and  inas- 
much as  the  property  of  the  firm  cannot  be  traced  in  specie,  the 
complainants  ask  that  these  individual  creditors,  who  received 
these  amounts  of  money,  shall  be  decreed  to  repay  them. 
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Mr^  Bobeii  H.  MoOarter,  for  the  complainant. 

Mr.  Philemon  Woodn^  and  Mr.  Frederic  W.  StevenSy  for  the 
defendants. 

Rebd,  V.  C. 

It  is  entirely  clear  that  the  first  three  named  in  the  schedule 
of  creditors^  to  whom  money  realized  from  the  sale  of  the  firm 
property  was  paid,  were  not  creditors  of  the  partnership,  but 
were  creditors  of  the  members  of  the  firm  individually.  The 
amounts  which  make  up  those  three  debts  were  borrowed  by 
the  respective  partners  upon  their  own  credit,  and,  although  the 
money  so  borrowed  constituted  the  capital  with  which  the  firm 
commenced  its  business,  and  was  presumably  used  in  the  busi- 
ness, yet  the  obligation  for  its  repayment  rested  entirely  upon 
the  individual  by  whom  it  was  borrowed. 

The  doctrine  seems  to  be  entirely  established,  to  use  the  lan- 
guage of  Mr.  Justice  Lindley,  **  that  if  several  persons  agree  to 
become  partners,  and  to  contribute  each  a  certain  quantity  of 
money  or  goods  for  the  joint  benefit  of  all,  each  one  is  solely 
responsible  to  those  who  may  have  supplied  him  with  the  money 
or  goods  agreed  to  be  contributed  by  him.*'     Lind.  Part.  £02. 

The  English  cases  in  support  of  this  rule  are  to  be  found  in 
the  notes  to  the  text  just  mentioned,  and  the  cases  in  the  Ameri* 
can  courts  holding  the  same  doctrine  are  collected  by  Mr.  Bates 
in  his  work  on  Partnerships  §  44^< 

An  analysis  of  those  cases  would  be  profitless.  They  all  rest 
upon  the  obvious  absence  of  any  agency,  express  or  implied,  in 
the  person  borrowing  to  bind  other  persons  for  what  is  under- 
stood to  be  a  personal  transaction,  entirely  apart  from  the  busi- 
ness of  the  firm.  Therefore,  I  find  that  the  debts  in  question 
were  the  debts  of  the  two  Millers  respectively. 

I  also  regard  it  as  entirely  clear  that,  at  the  time  of  the  exe- 
cution of  the  chattel  mortgage,  the  firm  was  insolvent.  It  had 
arrived  at  a  stage  in  its  business  when  it  was  confronted  with 
an  array  of  debts  which  rendered  its  continuance  practically  im- 
possible.    The  sale  of  all  its  property  was  made  openly  and 
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apparently  under  favorable  conditions.  It  did  not  realize  enough 
to  pay  the  partnership  debts,  and,  after  deducting  the  $8,000 
which  was  paid  to  the  first  three  on  the  list  of  creditors,  the 
deficit  between  the  assets  remaining  and  the  partnership  debts 
is  marked.  The  question  remains  whether,  in  this  posture  of 
afikirs,  the  firm  possessed  the  ability  to  apply  any  of  its  assets 
to  the  payment  of  those  three  debts, 

A  firm  can  do  as  it  pleases  with  its  property  so  long  as  it 
retains  enough  to  pay  its  creditors.  When,  however,  it  is  eo 
placed  that  any  devotion  of  its  assets  to  a  purpose  other  than  its 
own  business,  or  the  liquidation  of  its  own  debts,  wrongs  its  own 
creditors,  its  power  to  so  divert  ceases.  And  the  payment  of  the 
individual  debts  of  its  members  is,  under  these  conditions,  a 
diversion  of  its  assets. 

In  dealing  with  the  estate  of  an  insolvent  firm,  or  an  insolvent 
member  of  the  firm,  the  courts  of  equity  in  England  draw  a 
sharp  line  between  the  two  classes  of  creditors.  The  joint  prop- 
erty is  devoted  to  the  payment  of  the  joint  debts,  and  separate 
debts  are  paid  out  of  the  separate  estate  of  each  partner.  Lind. 
PaH.  693. 

This  principle  was  recognized  and  applied  in  this  state  by 
Chancellor  Green  in  MaUoch  v.  Jatnes^  S  BecLS.  126j  and  in  the 
court  of  appeals  by  Mr.  Justice  Depue  in  Clements  v.  Jeseup,  9 
Stew.  Eq,  669 y  and  by  Mr.  Justice  Dixon  in  Arnold  v.  Hagennan, 
18  Stew.  Eq.  186. 

It  is  indeed  insisted  by  counsel  for  the  defendants  that  the 
equity  of  partnership  creditors  in  the  partnership  assets  is  a 
derivative  one,  resting  upon  their  right  to  be  subrogated  to  the 
right  of  each  partner  to  have  the  joint  assets  applied  to  the 
liquidation  of  the  joint  liabilities;  and  it  is  argued  that  as 
the  partners  have  parted  with  their  rights  by  the  execution  of 
this  chattel  mortgage,  therefore  the  equity  of  the  firm  creditors 
is  extinct.  But,  as  is  pointed  out  in  the  last-mentioned  case,  the 
right  of  firm  creditors  to  follow  firm  assets  may  subsist  by  force 
of  the  statute  of  frauds,  after  the  ownership  has  passed  from  the 
firm  to  others.  As  an  instance  where  this  rule  came  into  opera- 
tion^ the  case  of  MaUoch  v.  Jame%y  aupruy  was  mentioned,  in 
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which  case  two  members  of  a  firm  consisting  of  four  conveyed 
their  individual  half  interest  in  land  held  for  partnership  pur- 
poses to  an  outsider^  to  pay  their  individual  debts.  The  opinion 
also  cites  with  approval  the  language  of  Mr.  Justice  Depue  in 
Clements  v.  Jessup^  supra.  "  Partnership  creditors,  in  equity, 
have  an  inherent  priority  of  claim  upon  partnership  property 
over  individual  creditors^  and  a  transfer  of  partnership  property 
by  one  partner^  with  the  consent  of  the  other  partners,  or  by  all 
the  partners,  to  pay  individual  debts,  is  fraudulent  and  void  as  to 
firm  creditors,  unless  the  firm  was  then  solvent  and  had  sufficient 
property  remaining  to  pay  the  partnership  debts." 

I  conclude,  therefore,  that  those  provisions  contained  in  the 
chattel  mortgage  which  provided  for  the  diversion  from  the  firm 
assets  of  a  sum  sufficient  to  pay  the  three  individual  debts  already 
mentioned,  was  a  fraud  upon  the  partnership  creditors.  The 
firm  creditors  have  a  footing  in  a  court  of  equity  to  follow  and 
reclaim  such  assets,  so  far  as  it  is  essential  to  the  liquidation  of 
their  claims.  Vandoren  v.  SUckUy  9  C.  E.  Or.  SSI;  affirmed, 
12  a  E.  Or.  498. 

Aside  from  the  general  absence  of  equity,  the  defendant  inter- 
posed other  objections  to  the  right  of  the  complainant  to  a  decree. 
One  of  these  appertains  to  one  of  the  complainants  alone.  It  is 
objected  that  Lounsbury,  Matthews  &  Company,  who  received  a 
part  payment  upon  their  claim  from  the  money  arising  from  the 
sale  under  the  chattel  mortgage,  by  the  reception  of  such  money 
elected  to  stand  upon  the  validity  of  the  mortgage,  and  so 
estopped  themselves  from  joining  in  this  bill  to  avoid  any  part 
of  that  instrument.  Without  respect  to  the  other  answers  made 
to  this  contention,  it  is  sufficient  to  say  that  it  nowhere  appears 
that  at  the  time  he  accepted  this  money  he  was  aware  of  the  &ct 
that  any  of  those  to  whom  the  money  was  to  be  paid  were  not 
firm  creditors. 

In  respect  to  the  retention  of  the  money  so  received,  it  is  suffi- 
cient to  say  that  the  recipient  tendered  himself  willing  to  come 
in  with  the  other  creditors,  waiving  any  preference  by  reason  of 
the  sum  already  received.  So  that  in  the  distribution  of  the 
money  received  in  this  suit  he  will  altogether  receive  no  more 
than  any  other  creditor. 
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The  defeDdants  claim  immunity  from  liability  upon  another 
ground.  This  matter  of  defence  rests  upon  the  following  facts 
appearing  in  the  case.  It  appears  that  the  actions  brought  by 
the  complainants,  in  which  the  judgments  already  mentioned 
were  recovered,  were  commenced  by  capias  ad  respondendum^ 
and  after  the  return  of  execution  capias  ad  satisfaciendum  were 
issued,  upon  which  the  sheriff  took  the  bodies  of  the  two  Millers 
into  custody.  They  were  discharged  from  arrest,  pursuant  to 
the  provisions  of  the  Insolvent  Debtors'  act,  having  made  and 
delivered  an  inventory  of  their  property  and  given  bond. 

The  defendants  insist  that  the  complainants,  having  elected  to 
proceed  against  the  bodies  of  the  Millers,  are  barred  from  pro- 
ceeding in  any  other  method,  and  that  as  to  the  complainants, 
their  debts  must  be  regarded  as  satisfied. 

There  is  no  substance  in  this  contention.  The  fact  of  a  dis- 
charge under  the  Insolvent  act,  by  the  express  terms  of  secticm 
28,  is  to  relieve  the  debtor's  person  from  liability  to  imprison- 
ment for  any  provable  debts  against  him  at  the  time  of  the 
assignment  made  by  him  under  the  act,  subgect  to  this  restric- 
tion only — ^the  creditor  is  free  to  pursue  his  remedy  against  the 
discharged  debtor  or  his  property  for  any  debt 

The  counsel  for  the  defendant,  at  the  close  of  his  brief,  sug- 
gests another  point,  which,  it  is  claimed,  shuts  out  the  present 
complainant  from  pursuing  this  property.  It  is  that  the  assign- 
ment under  the  Insolvent  act  carried  to  the  assignee  the  right  to 
recover  all  the  property  of  the  Millers  then  existing,  and  so 
included  the  claim  which  is  now  the  subject-matter  of  this  suit. 
This  defence  should  have  been  interposed  by  a  plea,  but  it  is 
neither  well  pleaded  by  plea  nor  in  the  answer.  In  the  answer, 
the  tsict  of  an  assignment  is  not  stated  at  all,  but  is  only  to  be 
inferred  from  the  fact  of  the  discharge,  which  is  stated.  But  if 
it  is  a  legitimate  inference,  from  the  facts  stated,  that  an  assign- 
ment was  made,  yet  an  inspection  of  the  answer  will  show  that 
the  statement  of  the  arrest  and  discharge  is  made  as  the  ground 
for  a  specific  defence,  viz.,  that  the  debt  was,  by  such  arrest, 
discharged. 

Now,  that  a  defendant  is  only  bound  to  state  facts  and  not 
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concIasioDS  of  law,  is  a  fuDdamental  rule  of  pleading;  but  an 
equally  well-established  rule  is,  that  if  the  pleader  sets  up  &cts 
to  establish  a  particular  line  of  defence  which  he  represents  to 
be  the  consequence  of  these  facts,  he  will  not  be  permitted  to  use 
them  for  the  purpose  of  establishing  a  different  defence  from 
that  to  which,  bv  his  answer,  he  has  drawn  the  complainant's 
attention.     1  Dan,  PI.  71S. 

I  will  advise  a  decree  that  the  individual  creditors  of  the 

members  of  the  firm  be  declared  to  hold  the  property  they  had 

received  firom  the  trustee,  under  the  chattel  mortgage,  in  trust 

for  the  creditors  of  the  firm ;  that  a  receiver  be  appointed  to 

receive  and  disburse  such  money,  and  that  the  said  Catharine 

Barkhorn,  Amelia  B.  Miller  and  John  Rilly  be  decreed  to  pay 

to  the  receiver  the  moneys  that  they  have  received  fix>m  the 

trustee  under  the  chattel  mortgage. 


Martha  Carb  et  al. 

V, 

Isaac  Hertz  et  al. 


.   ^-  ^I^e  implied  pofwer  of  one  partner  to  mortgage  firm  property  is  reyoked 
^  ^  <iiB8eDt  of  his  copartoers  known  to  the  mortgagee  when  he  takes  his 

"^  One  of  two  executors,  to  whom  property  is  left  in  trust  to  carry  on  a 
^^**^^»8hip  hnsiness,  cannot,  without  the  assent  of  his  co-executor,  execute  a 
j^^  of  mortgages  upon  all  the  trust  property  for  the  purpose  of  finally 
^^^^^uting  the  same  among  certain  firm  creditors. 

jj^'  ^X:t  seems  that  one  partner  of  a  firm,  not  engaged  in  the  business  of  deal- 
Ij^^^  real  estate,  cannot  execute  a  mortgage  upon  the  firm  real  estate  unless 
^^^  X^ower  is  expressly  conferred  upon  him  or  the  title  is  vested  in  him. 


-*^lie  bill  is  filed  by  two  partners  to  annul  a  series  of  mort- 
S^S^a  made  by  a  third  person,  as  partner^  upon  all  the  firm 
^^I^erty,  to  certain  of  the  firm  creditors. 


Digitized  by  LjOOQ  IC 


128  CASES  IN  CHANCERY.  [54  Eq. 

Carrv.  Hertz. 

All  these  partners  were  executors  or  ezecutnces  of  deceased 
persons  who  had,  by  will,  left  that  part  of  their  estate  thereto- 
fore invested  in  the  business,  still  in  the  business,  with  power  to 
their  personal  representatives  to  continue  the  said  business. 

To  understand  the  questions  raised,  it  is  essential  that  the 
evolution  of  the  partnership  which  existed  at  the  date  of  the 
execution  of  these  mortgages  should  be  exhibited  in  detail,  as 
well  as  the  transactions  which  preceded  and  attended  the  making 
of  these  instruments. 

In  1883  there  was  a  firm,  in  the  city  of  Newark,  carrying  on 
tlie  business  of  tanners  and  dealers  in  leather.  The  firm  was 
composed  of  Joseph  W.  Carr,  John  W.  Carr  and  Louis  M. 
Smith.  Joseph  W.  Carr  died  in  1884.  fiy  his  will,  he  gave 
to  his  wife  the  use  of  all  his  estate  during  her  widowhood, 
with  remainder  over  to  her  children.  The  will  contained  the 
following  provision : 

"  My  desire  is  that  the  interest  which  I  now  have  as  partner  in  the  leather 
business,  conducted  in  the  said  city  by  the  firm  of  Smith  &  Carr,  shall  remain 
undisturbed,  and  that  my  widow  shall,  at  the  expense  of  my  estate,  employ 
some  person,  who  shall  be  acceptable  to  the  surviving  members  of  the  «aid 
firm,  to  represent  her.'' 

Martha  Carr,  the  widow,  was  appointed  sole  executrix. 

She  having  drawn  so  much  of  her  husband's  interest  as  was  in 
excess  of  that  of  the  other  partners,  left  the  balance  of  the  estate 
which  had  been  invested  in  the  busines  still  in  the  business.  The 
business  was  thereafter  conducted  by* her  and  the  surviving  part- 
ners until  February  19th,  1886.  At  that  time  the  interest  of 
Louis  M.  Smith  was  bought  out  by  John  W.  Carr  and  the  execu- 
trix. Thereafi^er  the  business  was  continued  in  the  firm  name 
of  John  W.  Carr  &  Company ;  or,  as  indicated  on  some  of  the 
bill-heads,  "  John  W.  Carr  &  M.  Carr.'*  John  W.  Carr  was  the 
managing  member  of  the  partnership.  One  Charles  Wenzel  was 
in  his  employ,  and  upon  John  W.  Carres  absence  in  California, 
by  reason  of  his  sickness,  Wenzel  was  given  a  power  of  attorney 
to  transact  the  business  and  sign  the  firm  name.  John  W.  Carr 
died,  leaving  a  will  dated  December  5th,  1887,  in  which  will  he 
gave  his  wife  a  certain  portion  of  his  property,  and  then  gave 
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the  residue  of  his  estate^  real  and  personal,  to  his  executors  and 
the  survivors  of  them  in  trust  for  the  following  purposes:  "To 
continue  the  business  of  the  firm  during  the  lifetime  of  his  wife 
if  it  should  be  found  profitable  and  his  executors  should  deem  it 
best  to  do  so."  He  authorized  his  executors  to  enter  into  any 
arrangement  or  agreement,  as  they  saw  fit,  to  continue  and  carry 
on  the  said  business,  with  or  without  the  present  partner,  and  to 
use  the  residue  of  the  estate  as  they  might  see  fit,  and  to  manage 
and  conduct  the  business  for  his  said  interest  therein,  in  all 
r^pects  according  to  their  judgment,  until  the  death  of  his  wife, 
Of  until  such  time  in  her  lifetime  as  the  said  executors  should  see 
fit  to  discontinue  the  same.  He  empowered  his  executors  to  sell, 
^«  their  discretion,  any  part  of  his  real  estate  which  was  not 
embarked  in  the  said  business,  and  also  the  proceeds  of  such 
Ousiness  upon  the  discontinuance  thereof. 

In  this  will  the  testator's  wife,  Caroline,  and  Charles  Wenzel 
were  appointed  executors.  No  arrangement  was  entered  into  by 
Che  said  executors  with  the  partner  Martha  Carr  in  respect  to 
the  continuation  of  the  business,  nor  was  any  agreement  or  un- 
derstanding entered  into  between  Caroline  A.  Carr  and  Charles 
Wenzel  in  respect  to  the  carrying  on  of  the  firm  business.  The 
business,  however,  went  on  as  usual.  The  two  ladies  were 
entirely  unfamiliar  with  the  practical  operation  of  the  business, 
and  the  business  was  continued  on  the  same  line  and  under  the 
same  management  as  it  had  been  conducted  prior  to  John  W. 
Carr's  death,  with  the  exception  that  checks  and  notes  and  evi- 
dences of  indebtedness  were  required  to  be  signed  by  Martha 
W.Carr;  and  although  the  bank  seems  to  have  recognized  some 
signatures  of  the  firm  name  made  by  Charles  Wenzel,  the  agree- 
ment of  the  copartners  was,  that  the  firm  name  should  be  signed 
only  by  Martha  W.  Carr. 

After  the  probate  of  the  will,  Wenzel  was  urged  to  have  an 
inventory  of  the  estate  of  his  testator  made,  which  would  have 
uecessitated  an  investigation  into  the  affairs  of  the  partnership. 
This  he,  on  one  excuse  or  another,  postponed  from  time  to  time, 
and  it  was,  in  fact,  never  made.    On  various  occasions  and  to  dif- 
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ferent  persons  he  repeatedly  remarked  that  he  was  not  interested 
in  the  concern  individually. 

According  to  Mr.  WenzeFs  testimony,  the  firm  had  met  with 
a  loss  previous  to  the  death  of  John  W.  Carr,  and  some  time  in 
October,  1891,  the  attention  of  the  two  ladies  was  called  to  the 
fact  that  the  estate  was  in  an  embarrassed  condition.  The  two 
executrices  called  a  meeting  of  the  creditors  of  the  firm  on 
November  23d,  1891.  At  this  meeting  the  authority  of  the 
executrices  was  practically  turned  over  to  the  creditors.  They 
were  empowered  to  inspect  and  protect  the  firm  property.  The 
creditors  appointed  a  committee,  which  committee  went  to  the 
fiwstory  and  were  refused  admittance  by  Mr.  Wenzel.  Subse- 
quently, the  committee  gained  access  to  the  factory,  made  an 
inventory  and  appraisement  of  the  personal  property  and  put  a 
keeper  in  charge  and  continued  the  work  of  tanning. 

On  November  30th,  another  meeting  of  creditors  was  held^  at 
which  the  executrices,  through  their  counsel,  ofibred  to  turn  over 
all  the  assets  of  the  firm  to  two  trustees,  for  the  creditors,  and 
hold  the  proceeds  until  all  the  creditors  signed  a  certain  paper^ 
which  allowed  the  widows  to  retain  their  homes.  On  the  same 
day,  the  executrices  executed  an  assignment  of  all  the  firm  prop- 
erty to  two  trustees,  to  carry  out  this  purpose,  but  said  assign- 
ment did  not  become  efiective,  because  some  of  the  creditors 
refused  to  accede  to  the  condition. 

Charles  "Wenzel  refused  to  take  any  part  in  the  proposed 
action  of  the  executrices,  but,  beginning  on  December  Ist^ 
he,  between  that  date  and  December  13th,  inclusive,  made  a 
series  of  mortgages,  which  practically  exhausted  the  entire  firm 
property. 

He  made  two  mortgages  on  December  Ist,  to  Isaac  Hertz—, 
one  upon  the  hides  in  process  of  manufacture,  to  secure  $775.49, 
the  other  upon  all  tools,  fixtures,  accounts  receivable,  two  horses, 
carriages,  wagons  and  harness,  to  secure  the  sum  of  $850.15. 

On  December  2d  he  made  a  mortgage  upon  all  the  property 
covered  by  the  second  Hertz  mortgage,  as  well  as  upon  the  six 
hundred  and  twenty-eight  hides,  to  the  Newark  Bark  Company, 
to  secure  the  sum  of  $2,320. 
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On  December  3d  he  made  tiiree  coneurreDt  mortgages  upon 
the  hides,  accounts  receivable,  tools,  fixtures,  all  their  business 
assets— one  to  Cornelius  Fitzpatrick  and  John  Doolau,  to  secure 
$1,118.70;  another  to  CharL^  Smythe,  to  secure  $3,337.63,  and 
srill  another  to  secure  Levi  B.  Barnard  the  sum  of  $1,277.15. 

On  December  13th  he  made  three  real  estate  mortgages,  cov- 
ering all  the  interest  of  the  firm  in  certain  designated  property. 
One  of  these  mortgages  was  made  to  Cornelius  Fitzpatrick  and 
John  Doolan,  to  secure  $1,118.70;  another  to  Charles  Smythe, 
to  secure  the  sum  of  $3,337.63,  and  one  to  Levi  B.  Barnard,  to 
secure  $1,277.15.    These  mortgages  were  concurrent. 

Mr.  James  E.  HoweU,  for  the  complainants. 

Mr.  Chandler  W.  Riker,  for  the  defendants. 

Reed,  V.  C. 

As  already  stated,  this  bill  is  filed  by  Caroline  A.  Carr,  execu- 
trix of  John  W.  Carr,  and  Martha  Carr,  executrix  of  Joseph 
W.  Carr,  attacking  several  mortgages  made  by  Charles  Wenzel. 
The  authority  of  Mr.  "Wenzel  to  execute  those  mortgages,  if  it 
existed  at  all,  must  rest  upon  an  implied  authority  residing  in 
him  as  a  partner.  It  is  clear  he  did  not  become  a  partner  in  the 
business  by  any  conventional  arrangement  between  Caroline  A. 
Carr  and  himself.  His  right  to  rank  as  a  partner  resulted  en- 
tirely as  an  inference  of  law,  from  the  fact  that  he  had  carried 
00,  with  the  property  of  his  testator,  the  business  as  a  firm  busi- 
ness. But  inasmuch  as  his  co-executor,  while  having  no  voice 
in  the  active  transaction  of  the  business,  seems  to  have  acqui- 
esced in  its  continuance,  the  law  would  seem  clearly  to  clothe 
Wenzel  with  the  authority  of  a  partner  in  the  business.  Assum- 
ing, therefore,  that  he  possessed  the  power  and  authority  of  a 
partner,  the  question  supervenes,  did  the  implied  authority  with 
which  a  partner  is  invested  authorize  him  to  execute,  under  the 
circunastances  of  this  case,  the  series  of  mortgages  now  attacked  ? 

It  is  entirely  settled  that  a  partner  has  the  implied  authority 
to  sell  any  portion  of  the  firm  property.     He  possesses  that 
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power,  although  the  sale  may  be  made  to  pay  an  antecedent  debt, 
and  although  the  sale  itself  may  lead  to  the  insolvency  of  the 
firm.  So  may  he  pledge  or  mortgage  a  part  or  all  of  the  firm 
property  for  the  purpose  of  raising  funds  to  carry  on  the  part- 
nership business,  or  to  pay  some  one  or  mor^  of  the  outstanding 
debts  of  the  firm.  All  this  power  is  conceded  to  a  partner  so 
long  as  his  acts  are  bona  fide.  But  in  gauging  the  power  of  the 
partner,  it  is  uniformly  held  that  it  is  limited  to  such  transac- 
tions as  come  within  the  scope  of  the  partnership  business.  The 
moment  an  act  of  his,  in  dealing  with  partnership  property,  is 
to  be  ranged  outside  of  the  l^itimate  business  of  the  partnership, 
his  authority  to  bind  the  other  partners  of  the  firm  ceases.  So 
it  is  held,  in  numerous  and  weighty  authorities,  that  the  dispo- 
sition by  one  partner,  without  the  consent  of  his  copartner,  of 
all  the  property  of  the  firm  in  the  way  of  a  general  assignment 
for  the  benefit  of  creditors,  is  beyond  the  ability  of  any  person 
as  partner.  The  reason  assigned  for  this  limitation  upon  his 
power  is  that  such  an  assignment  is  not  an  act  done  in  the 
transaction  of  the  business  of  the  firm,  but  it  is  an  act  directly 
dissolving  the  partnership,  closing  its  existence  and  finally  dis- 
tributing its  property. 

If  the  evidence  was  more  convincing  that  this  series  of  mort- 
gages made  by  Mr.  Wenzel  were  part  of  one  scheme,  by  which 
these  mortgagees  and  Wenzel  concerted  to  tranfer  in  this  method 
practically  all  the  property  of  the  firm  to  prefer  the  mortgagees 
as  creditors,  I  should  regard  the  question  as  directly  involved, 
whether  a  general  assignment  for  the  benefit  of  creditors  is 
within  the  power  of  one  partner  without  the  assent  of  his 
copartners ;  for  it  cannot  be  doubted  that  such  a  scheme  is,  in 
respect  to  this  question  of  power,  exactly  equivalent  to  a  general 
assignment.  But  I  am  not  clear  that  at  the  time  the  first  mort- 
gage was  made  to  Mr.  Hertz,  or  at  any  other  particular  period 
between  December  1st  and  December  13th,  there  was  a  general 
scheme  in  the  minds  of  the  parties  to  transfer  all  the  property, 
by  way  of  preference,  to  the  creditors  named.  Therefore  I  am 
not  willing  to  regard  these  mortgages  as  standing  upon  the 
same  footing  as  would  a  general  assignment  for  the  benefit  of 
creditors. 
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But  it  seems  to  me  that  the  case  presents  another  question, 
which  is,  whether  the  power  of  Wenzel,  if  it  would  otherwise 
have  existed,  was  not  in  this  instance  limited  by  the  known 
dissent  of  the  other  partners  to  his  act. 

It  is  entirely  settled  that  while  third  persons  dealing  with  the 
firm  will  not  be  affected  by  any  limitation  upon  the  authority 
of  partners  contained  in  the  articles  of  copartnership,  yet  if  a 
person  dealing  with  one  partner  has  notice  of  this  limitation,  he 
cannot  hold  the  firm,  if  the  partner's  act  is  violative  of  the 
limitation.     1  Lind,  Part.  170. 

And  knowledge  of  restrictions  upon  the  power  of  a  partner 
may  be  established  by  circumstantial  evidence  as  well  as  by  direct 
proof  of  notice.     17  Encycl.  L.  996. 

It  is  especially  well  settled  that  in  respect  to  those  implied 
powers  with  which  a  partner  is  invested,  if  a  party  dealing  with 
such  partner  receives  notice  of  the  dissent  of  his  copartners  from 
any  act  of  such  partner,  the  third  party  cannot  hold  the  firm  by 
reason  of  such  act.  The  apparent  implied  authority  is  revoked 
by  dissent  coupled  with  the  notice  of  dissent.  17  Encyd.  L. 
997;  OaUway  v.  Maihew,  10  East  264,;  Willis  v.  Dyson,  1 
Stark.  131 ;  Monroe  v.  Conner,  15  Maine  178;  Matthews  v. 
ZoUihoffer,  W  Md.  ^48;  Knox  v.  Buffington  et  oZ.,  60  Iowa 
SW;  Wilcox  V.  Jackson,  7  Col.  521. 

In  most  cases  where  the  occasion  for  the  application  of  this 
rule  has  arisen,  either  a  direct  notice  of  the  dissent  was  given  to 
the  person  dealing  with  the  partner,  or  a  general  notice  of  which 
he  had  knowledge. 

The  question,  however,  is  not  in  respect  to  the  form  of  the 
notice,  but  whether  there  was  notice,  and  circumstances  may 
speak  as  forcibly  as  words.    Wilcox  v.  Jackson,  supra, 

Now,  in  view  of  these  well-settled  rules,  how  do  these  mort- 
gagees stand?  It  is  in  evidence  thai  the  two  executrices,  on 
November  23d,  1891,  called  a  meeting  of  the  firm  creditors,  at 
which  meeting  their  intention  was  manifested  to  devote  the  prop- 
erty to  the  payment  of  all  the  firm  creditors.  This  purpose  still 
more  clearly  appeared  by  the  transactions  which  occurred  at  and 
which  followed  the  meeting  of  November  30th.    At  this  meeting 
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it  was  proposed  to  turn  the  property  over  to  trustees,  who  were 
to  take  charge  and  sell  the  same  and  pay  the  creditors  pro  rata. 
There  was,  indeed,  a  condition  annexed,  that  otherwise  the  homes 
of  the  executrices  should  be  left  intact ;  but  that  the  intention, 
and  sole  intention,  of  those  executrices  was  an  equal  distribution 
of  the  firm  property  among  the  creditors,  is  unmistakable. 

Now,  at  this  meeting  of  creditors  all  the  mortgagees  were 
present  or  represented.  They  all  knew  that,  so  far  as  the  two 
executrices  were  concerned,  they  intended  this  disposition  of  the 
property  and  that  they  intended  no  other.  Wenzel  himself,  of 
course,  knew  the  intention  of  the  executrices.  He  knew  that 
they  had  refused  to  make  mortgages  to  other  firm  creditors. 
He  himself  asserts  that,  inasmuch  as  they  chose  to  adopt  their 
method,  he  concluded  that  he  would  adopt  his.  He  knew  that 
the  trustees,  representing  the  creditors,  were  in  possession  of  the 
factory,  and  I  have  no  doubt  that  the  mortgagees  knew  the  same. 

Now,  on  the  heels  of  the  meeting  of  November  30th  and  the 
action  of  the  trustees  taking  possession  of  the  factory,  these 
mortgagees  hastened  to  Wenzel  and,  on  the  1st,  2d  and  3d  of 
December,  induced  him  to  make  the  chattel  mortgages.  They 
knew — no  reasonable  person  could  have  &iled  to  know — that 
the  two  executrices  were  opposed  to  any  action  upon  WenzeVa 
part,  and  certainly  of  his  execution  of  any  mortgages. 

Now,  if  it  be  true  that  these  mortgagees,  as  well  as  Wenzel, 
had  notice  of  the  antagonism  of  the  two  executrices  to  the  exe- 
cution of  any  mortgage  to  any  of  the  creditors,  the  rule  applies 
that  the  implied  power  which  he  may  have  had  to  dispose  of  the 
property  by  way  of  mortgage,  was  revoked  by  the  circumstances 
just  mentioned. 

Again,  it  seems  to  me  that  there  is  another  feature  in  this  case 
which  leads  to  the  same  result.  It  will  be  recalled  that  Mr. 
Wenzel  was  one  of  the  two  personal  representatives  of  a  de- 
ceased partner.  These  two  represented  a  single  interest  in  the 
firm,  the  other  interest  being  represented  by  Caroline  A.  Carr, 
the  other  executrix.  Now,  while  one  of  two  executors  or  admin- 
istrators has  the  power  to  sell,  in  the  course  of  administration, 
any  of  the  property  belonging  to  the  estate,  yet  the  property 
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that  these  personal  representatives  held  at  the  time  of  these 
mortgages  was  trust  property.  The  will  of  John  W.  Carr  im- 
pressed all  the  property  that  had  been  invested  in  this  business 
with  an  express  trust  It  seems  entirely  clear  that,  in  executing 
the  discretionary  power  with  which  they  were  invested  by  the 
will  in  dealing  with  this  property,  they  could  only  act  jointly. 

Thus,  the  power  to  continue  the  property  in  the  partnership 
business  if  they  should  deem  best  to  do  so ;  the  power  to  enter 
into  some  arrangement  to  carry  on  the  business  either  with 
or  without  Caroline,  the  surviving  partner;  the  power  to  sell 
the  real  estate  upon  the  discontinuance  of  the  business — all 
these  powers  were  confided  to  joint  trustees  and  required  joint 
execution. 

So  far  as  respected  the  conduct  of  the  business,  Mr.  Wenzel 
was  probably,  by  virtue  of  his  legal  character  as  partner,  cer- 
tainly, by  the  authority  which  was  conferred  upon  him  by  the 
permission  of  the  other  partners,  entitled  to  buy  and  sell  and 
conduct  all  the  current  business  of  the  partnership  as  any  other 
partner.  But  when  he  attempted  to  dispose  of  all  the  property 
of  the  firm,  and  therefore  all  of  his  trust  property,  not  as  an  act 
done  in  transacting  the  current  business  of  the  partnership,  but 
after  admitted  insolvency,  as  a  final  disposition  of  all  the  prop- 
erty, it  seems  to  me  that  the  trust  restriction  upon  his  separate 
power  comes  into  play. 

Now,  that  he  was  no  partner,  save  by  virtue  of  his  position 
as  executor,  was  well  known  to  all  the  creditors  of  the  firm. 
They  knew  that  on  the  winding  up  of  the  business,  anything 
that  might  remain  belonged  to  the  two  trust  estates;  that  this 
trust  estate  was  represented  by  two  trustees,  and  yet,  by  the  act 
of  one  against  the  dissent  of  another,  they  accepted  these  mort- 
gages, which  admittedly  extinguished  the  trust  property  entirely. 

For  the  reasons  stated,  I  think  that  the  whole  series  of  mort- 
gages should  be  declared  void. 

In  respect  to  the  real  estate  mortgages,  they  seem  to  be  inefB- 
cacious  to  bind  the  firm  property  upon  another  ground. 

As  a  general  rule,  one  partner,  without  the  assent  of  his 
copartners,  cannot  bind  them  by  any  act  which  requires  a  seal. 
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JSllis  V.  Ellis  et  al.^  18  Vr.  70.  And  as  a  mortgage  requires  a 
seal,  or  what  iu  this  state  stands  for  a  seal;  its  execution  by  one 
partner  is  within  this  restriction. 

For  this  reason  and  because  each  partner  is  a  tenant  in  com- 
mou;  the  general  rule  seems  to  be  that  real  estate  belonging  to  a 
firm  not  engaged  in  the  sale  of  real  estate^  cannot  be  conveyed 
or  encumbered  by  a  mortgage  made  by  one  partner,  unless  such 
power  is  expressly  conferred  ujwn  him  or  the  title  is  vested  in 
him.  1  Lind.  Part.  137;  Pars.  PaH.  SS7.  Chief-Justice  Shaw 
in  Tbpfey  v.  BuUerfidd,  1  Mete.  678. 

There  should  be  a  decree  for  the  complainants. 


Henky  Bellingham 
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ti  295  Theodore  J.  Palmer  and  Ebenezer  A.  Smith. 

Improved  methods  of  procedure  in  courts  of  law  will  not  strip  a  court  of 
equity  of  its  jurisdiction  in  matters  of  account ;  but  where  there  is  no  trust 
relationship  involved  and  jurisdiction  rests  solely  upon  the  ground  of  compli- 
cated accounts,  the  present  method  of  procedure  in  the  law  courts  will  be 
regarded  in  deciding  whether  the  accounts  are  so  complex  that  such  courts 
cannot  try  them. 

This  bill  is  filed  to  compel  the  defendants  to  account.  Bel* 
lingham  engaged  with  the  defendants  to  make  sole  and  heel  taps 
for  the  latter,  and  he  was  to  receive  a  certain  price  per  hundred 
each.  He  worked  with  his  own  servants,  in  his  own  buildings, 
with  his  own  machinery.  He  commenced  in  September,  1889, 
and  continued  four  years  and  four  months.  His  business  habit 
was  to  take  an  account  of  the  week's  work  on  each  Saturday, 
and  deliver  it  to  the  defendants.  He  has  a  complete  account  of 
the  amount  of  his  own  work  for  the  whole  period.  He  was  not 
paid  in  full  each  Saturday.  By  an  arrangement  between  him- 
self, the  defendants  and  the  lessor  of  the  building  occupied  by 
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the  complainant,  the  defendants  paid  the  rent  and  charged  it  up 
to  the  complainant.  By  an  understanding  between  the  parties 
also,  all  bills  incurred  by  the  complainant  for  repairing  his 
machinery  were  paid  by  the  defendants  and  charged  up  to  the 
complainant.  There  were  charged  against  Bellingham,  therefore, 
the  sums  he  received  in  cash,  the  amount  paid  by  the  defend- 
ants on  Bellingham's  account  for  rent  and  for  repairs  upon  his 
machinery.  In  addition  to  this  charge  against  Bellingham  there 
was  one  for  loss  on  account  of  damages  claimed  by  customers,  to 
whom  two  boxes  of  goods,  manufactured  by  Bellingham,  had 
been  shipped.  One  of  these  boxes  was  returned,  and  the  other 
not.  The  claim  was  on  account  of  defective  goods.  There  was 
also  a  charge  for  twine  furnished  to  Bellingham.  The  right  to 
charge  the  two  items  last  mentioned,  viz.,  for  defects  in  goods 
and  for  twine,  was  in  dispute. 

I  find  that  there  was  no  undertaking  by  the  defendants,  as 
charged  in  the  bill^  that  the  defendants  should  keep  the  accounts 
of  the  dealings  between  the  parties.  The  defendants  kept  such 
accounts  in  the  ordinary  course  of  their  business,  but  they  made 
no  promises  that  they  should  be  regarded  as  the  accounts  of  both 
parties. 

I  find  that  during  the  four  years  and  four  months  which  this 
business  relation  continued  between  Bellingham  and  the  defend- 
ants, the  former,  once  or  twice  a  year,  inquired  how  his  account 
stood,  and  the  balance  was  stated  to  him.  He  never  asked  for 
a  detailed  account  until  after  the  dissolution  of  the  partner- 
ship theretofore  existing  between  the  defendants,  but  after  this 
dissolution  he  demanded  a  detailed  statement. 

His  lawyer  also,  in  an  interview  with  Mr.  Smith,  one  of  the 
former  partnei's,  requested  such  a  statement.  Mr.  Smith  says 
that  he  offered  to  accord  to  the  complainant  the  privilege  of 
examining  the  books  and  the  vouchers  in  a  room  in  defendants' 
place  of  business.  This  offer  was  refused,  and  a  statement  of 
the  account  was  demanded. 

This  statement  of  Mr.  Smith  is  not  denied,  and  I  think  is 
substantially  true.  After  this  interview  the  bill  in  this  case  was 
filed. 
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Mr.  Thomas  Anderson^  for  the  defendants. 

Reed,  V.  C. 

The  question  is,  whether  the  facts  are  such  as  to  warrant  this 
court  in  assuming  jurisdiction  in  this  contest,  and  directing  the 
defendants  to  account  in  a  court  of  equity. 

The  equitable  jurisdiction  to  compel  an  account  rests  upon 
three  grounds— ^r«<,  the  existence  of  a  fiduciary  or  trust  relation; 
second,  the  complicated  character  of  the  accounts;  and  third,  the 
need  of  discovery. 

No  fiduciary  or  trust  relation  is  exhibited  in  this  cause,  there- 
fore the  right  to  an  account  cannot  be  rested  upon  that  ground. 
Nor  is  the  bill  one  purely  for  discovery. 

The  discovery  asked  is  only  incidental  to  the  main  relief 
sought,  namely,  an  account.  The  bill  therefore  cannot  be  sup- 
ported as  one  for  discovery,  and  must  rest  upon  the  right  to  an 
account,  for  the  rule  is  entirely  settled  that  where  discovery  is 
sought  as  a  mere  incident  to. some  other  main  relief,  if  the 
principal  relief  is  denied,  the  suit  must  be  dismissed,  Pennsyl' 
vania  Railroad  Co.  v.  Hoppoek,  1  Stew.  Eq.  £61;  Jewett  v. 
Bowman  et  al.,  S  Stew.  Eq.  174;  Foley  v.  Hill,  £  H.  L.  Oaa. 
eS,  37,  Jfi. 

Jurisdiction,  therefore,  if  it  exists  at  all,  must  rest  upon  the 
complicated  character  of  the  accounts,  and  the  intricate  character 
of  the  accounts  must  be  such  that  if  th  t  case  is  tried  at  niA  prius 
it  cannot  be  tried  with  any  certainty  that  an  accurate  result 
would  be  reached.  Bliss  v.  Smith,  34  Beav.  608;  Tqff  Vale 
Railway  Co.  v.  Nixon,  1  H.  L.  Cas.  Ill;  Foley  v.  Hill,  £  H. 
L.  Cas.  28;  Crane  v.  Ely,  10  Stew.  Eq.  664. 

What  will  constitute  this  complexity  of  accounts  is  a  matter 
from  which  little  light  can  be  obtained  from  an  examination  of 
the  English  reports.  Every  case  seems  to  rest  U(>on  its  owa 
special  features. 

It  is  impossible,  said  Lord  Collingham  in  Martin  v.  North- 
eastejm  Railway  Co.,  S  Phil.  768,  with  precision  to  lay  dowQ 
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roles  or  establish  definitions  as  to  the  cases  in  which  it  may  be 
proper  to  exercise  jurisdiction. 

The  criterion  is^  whether  the  degree  of  intricacy  is  such  as  to 
deprive  a  court  of  law^  by  reason  of  its  method  of  procedure,  of 
the  ability  to  properly  investigate  and  decide.  In  applying  this 
test,  I  think  r^ard  should  be  had  to  the  modern  alteration  in  the 
methods  of  trial  in  a  court  of  law.  When  equity  first  assumed 
jurisdiction  of  complicated  accounts,  there  was  in  a  court  of  law 
no  power  to  examine  a  party,  to  obtain  discovery  before  trial,  or 
to  have  an  account  stated  by  a  referee.  Now,  it  is  true,  that  in 
those  instances  where  a  court  of  equity  has  acquired  jurisdiction 
over  a  class  of  cases  by  reason  of  the  absence  of  a  legal  remedy, 
it  will  not  be  deprived  of  such  jurisdiction,  either  by  the  operation 
of  a  statute  conferring  similar  jurisdiction  upon  the  common- 
law  courts,  or  by  the  adoption  by  the  common-law  courts  of  the 
principles  and  practices  of  the  court  of  equity.  Frey  v.  Demared, 
1  a  E.  Or.  es6. 

Therefore,  in  cases  of  account  between  persons  holding  a  fidu- 
ciary relation,  the  right  to  an  account  in  equity  exists  unchanged, 
although  a  court  of  law  has  now  improved  methods  of  proced- 
ure by  which  some  of  these  matters  can  now  be  tried,  and  would 
exist  unchanged,  although  the  jurisdiction  of  courts  of  law 
should  become  complete  in  its  procedure  and  suitable  for  the 
trial  in  such  cases.  But  in  cases  of  account  other  than  those 
just  mentioned,  the  jurisdiction  of  the  court  of  chancery  is  a 
discretionary  jurisdiction.  The  superior  right  of  a  court  of  law 
is  admitted  so  long  as  that  court  can  properly  deal  with  the 
matters  litigated. 

Now,  in  determining  whether  a  court  of  law  can  adequately 
deal  with  an  account,  I  do  not  perceive  why  the  present,  and  not 
the  past,  method  of  legal  procedure  should  not  be  r^arded. 
This  is  the  rule  in  r^ard  to  bills  for  new  trials  exhibited  in  the 
court  of  equity.  The  propriety  of  such  bills  is  not  tested  by 
the  restricted  power  of  courts  of  common  law  to  grant  new 
trials  at  the  time  when  such  bills  were  first  entertained,  but  \h 
tried  by  the  present  liberal  practice  of  the  court  in  this  respect. 
As  was  observed  in  Execuiora  of  Powers  v.  Administrator  of 
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BtUlet^y  S  Or.  Ch.  4,66 :  "Upon  examinatiou  of  the  numerous 
authorities,  it  will  be  seen  that,  as  the  courts  of  law  have  ex- 
tended their  jurisdiction  over  these  subjects,  the  courts  of  equity 
have  withdrawn  their  jurisdiction  from  it."  This  remark  was 
reiterated  in  the  case  of  Harmon  v.  Maxwelly  4  Stew.  Eq.  S18, 
S29y  decided  by  the  court  of  appeals. 

So  it  seems  to  me  that  the  question  is  whether  a  court  of 
law  can  now  adequately  deal  with  the  account.  The  question 
is  simply  adequacy  of  the  remedy,  and  that  should  be  decided 
by  the  present  processes  of  legal  investigation.  As  already 
remarked,  these  processes  have  become  radically  changed — so 
changed,  in  fact,  that  the  remarks  of  Judge  Finch,  in  his  opinion 
in  the  case  of  Marvin  v.  BrookSy  94-  N.  Y.  71y  80y  are  almost  as 
pertinent  here  as  in  the  State  of  New  York.  Speaking  of  the 
jurisdiction  of  a  court  of  equity  in  matters  of  account  resting 
upon  their  complicity  and  also  for  discovery,  he  observed: 
**  That  the  necessity  for  a  resort  to  equity  is  now  very  slight,  if 
it  can  be  said  to  exist  at  all,  since  a  court  of  law  can  send  to 
a  referee  a  long  account,  too  complicated  for  the  handling  of  a 
jury,  and  furnishes  by  the  examination  of  the  adverse  witness 
before  trial  and  the  production  and  deposit  of  books  and  papers, 
almost  as  complete  a  means  of  discovery  as  can  be  furnished  by 
a  court  of  equity." 

The  power  to  refer,  the  power  to  previously  examine  witnesses 
and  the  power  to  obtain  an  inspection  and  copies  of  books  and 
papers  in  actions  at  law,  must  be  taken  into  account  when  the 
question  of  equity  jurisdiction  rests  upon  the  single  ground  of 
the  inadequacy  of  a  court  of  law  to  reach  satisfactory  results  in 
the  trial  of  a  legal  cause  of  action. 

These  improved  methods  of  procedure  do  not  strip  this  court 
of  jurisdiction  in  instances  of  complicated  accounts,  but  when 
the  degree  of  complexity  which  will  put  the  case  beyond  the 
capacity  of  the  law  court  to  try  is  to  be  ascertained,  then  the 
present  mode  of  trial  is  certainly  a  factor  of  importance. 

There  are  still  many  cases  in  which  a  court  of  equity  and  a 
master  can  afford  a  fuller  measure  of  relief  than  can  a  court  of 
law,  dealing  with  the  report  of  a  referee;  but  there  are  also 
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cases  of  which  ooarts  of  equity  would  once  have  assumed  juris- 
diction which,  I  think,  should  now  be  remitted  to  the  legal 
tribunals. 

In  my  judgment,  the  present  account  is  not  one  for  equitable 
cognizance.  As  already  observed,  the  quantity  of  manufactured 
goods  that  was  furnished  by  the  complainant  is  entered  in  com- 
plainant's own  books.  The  cash  paid  to  him  each  week  was 
within  his  own  cognizance  and  could  have  been,  but  was  not 
entered  on  his  books.  So  of  the  rents,  the  amount  of  which  he 
knew.  So  of  the  repairs  which  he  had  had  made.  These  are 
entered  upon  defendants'  books,  and,  so  far  as  appears,  are  all 
entered. 

So  far  the  account  appears  to  be  one  of  great  simplicity,  in- 
volving the  simple  addition  of  the  sums  charged. 

The  only  contested  items  involve  purely  l^al  questions — 
fiardy  whether,  under  the  contract  between  the  parties,  the  com- 
plainant was  to  pay  for  the  twine  used  by  him  ;  second,  whether 
there  was  an  assent  by  complainant  to  the  charge  for  damages 
for  defective  goods,  or  a  right  to  make  such  deduction  arising 
from  the  contract  between  the  parties. 

I  see  no  difficulty  in  trying  the  case  at  law.  Indeed,  if  sit- 
ting at  circuit,  I  would  not,  &s  matters  now  appear,  order  a 
reference. 

If  the  complainant  can  compel  these  defendants  to  account,  I 
see  no  reason  why  each  one  of  five  hundred  employes,  to  whom 
wages  have  been  paid  on  account,  cannot  compel  the  employer 
to  do  the  same,  or  why  any  person,  after  a  few  weeks'  dealing 
with  a  grocer  on  credit,  has  not  the  same  privilege. 

There  is  characteristic  force  in  the  remarks  of  Chief-Justice 
Marshall,  in  his  opinion  in  Fowle  v.  Latoraaon'a  Executors,  6 
Pet.  495,  that  "it  cannot  be  admitted  that  a  court  of  equity  may 
take  cognizance  of  every  action  for  goods,  wares,  merchandise 
sold  and  delivered,  or  of  money  advanced  where  part  payments 
had  been  made,  or  of  every  contract,  express  or  implied,  consist- 
ing of  various  items  of  which  different  sums  of  money  have 
become  due  and  different  payments  have  been  made.  Although 
the  line  may  not  be  drawn  with  absolute  precision,  yet  it  may 
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be  safely  afiBimed  that  a  court  of  chancery  cannot  draw  to  itself 
every  transaction  between  individuals  in  which  an  account  be- 
tween parties  is  to  be  adjusted.  In  all  cases  in  which  an  action 
of  account  would  be  the  proper  remedy  at  law^  and  in  all  cases 
where  a  trustee  is  a  party,  the  jurisdiction  of  a  court  of  equity  is 
undoubted.  But  in  transactions  not  of  this  peculiar  character, 
great  complexity  should  exist  in  the  account  or  some  difficulty 
at  law  should  interpose,  some  discovery  should  be  required  in 
order  to  induce  a  court  of  chancery  to  exercise  jurisdiction.*' 

I  am  constrained  to  hold  that  there  should  be  a  decree  denying 
the  accounting. 


54    142 
|$55    880l 

54    1421 
56    577] 

&g  ^1  The  National  Docks  and  New  Jersey  Junction 

JoltSI  Connecting  Railway  Company 

V. 

The  Pennsylvania  Bailboad  and  The  United  New 
Jebsey  Bailboad  and  Canal  Company. 

1.  The  attorney  who  represented,  in  oondemnation  prooeedinga,  the  lessor 
and  the  lessee  of  a  railroad  across  which  another  railroad  company  had  con- 
demned land  for  a  crossing,  is  a  proper  person  to  whom  to  make  tender  of  the 
sum  awarded  for  damages. 

2.  The  General  Bailroad  act  (Beo,  p.  929  2  101)^  relative  to  condemnation 
proceedings,  provides  that  if  the  party  entitled  to  receive  the  amount  found 
by  the  jury  shall  refuse  to  receive  the  same,  then  the  payment  of  the  said 
amount  into  the  circuit  court  shall  be  deemed  a  legal  payment. — Hdd^  that  a 
tender  of  the  principal  sum  with  interest,  followed,  after  a  refusal  to  accept 
the  same,  by  payment  into  court,  stops  the  running  of  interest  on  an  award 
for  land  taken  by  condemnation. 

3.  Interest  on  the  sum  awarded  for  land  taken  by  condemnation  should  be 
computed  from  the  entry  of  judgment  and  not  from  the  rendition  of  the 
verdict 

4.  Though  complainant  railroad's  proposed  plan  to  cross  defendant  railroad's 
yards  by  tunneling  under  the  tracks  in  said  yards,  will  necessitate  the  elevation 
and  cutting  of  several  of  defendants  tracks  at  a  time,  and  therdby  temporarily 
subject  defendant  to  inconvenience  and  increased  expense  in  the  management 
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of  its  road,  but  it  appears  that  by  the  exercise  of  skill  in  adjusting  its  yard 
operations  to  the  new  conditions  it  will  be  able  to  carry  on  its  business,  and 
that  any  other  plan  of  crossing,  while  possible,  would  entail  great  expense, 
danger,  delay  and  inferior  work,  complainant  will  be  permitted  to  execute  said 
plan,  and  in  so  doing  wiU  be  protected  by  injunction. 


The  bill  is  filed  by  the  National  Dockd  and  New  Jersey  Junc- 
tion Connecting  Railway  Company,  to  procure  an  injunction 
restraining  the  Pennsylvania  Railroad  Company  and  the  United 
New  Jersey  Railroad  and  Canal  Company  from  obstructing  the 
complainant  in  its  work  of  constructing  a  passage  for  a  railroad 
across  the  route  of  the  defendants,  according  to  a  certain  plan  of 
crossing  annexed  to  the  bill,  and  from  placing  and  maintaining 
cars  upon  certain  tracks  in  the  yard  of  defendants  in  such  manner 
as  to  prevent  the  cutting  of  those  tracks. 

The  cutting  of  the  tracks  mentioned  is  involved  in  the  plan  of 
crossing  adopted  by  the  complainant.  This  plan  was  adopted 
by  the  complainant  in  the  trial  of  the  appeal  from  the  report  of 
the  commissioners  in  the  proceedings  for  condemnation  of  the 
right  to  cross  the  yard  of  the  defendants. 

The  locality  where  the  road  of  the  complainant  proposes  to 
cross  that  of  the  defendants,  is  a  yard  known  as  the  '^  Waldo 
Avenue  yard."  This  yard  is  a  short  distance  from  the  elevated 
terminal  station  of  the  defendants  at  Jersey  City.  It  has  been 
operated  as  presently  used  for  about  five  years.  The  locality 
was  originally  an  elevated  tract  of  land,  with  an  irregular  surface, 
lying  on  the  north  side  of  a  street  known  as  Railroad  avenue. 
This  surface,  by  excavation  and  by  filling,  was  brought  to  a 
grade  requisite  for  its  use  in  connection  with  the  main  tracks  of 
the  defendants,  as  those  tracks  were  placed  upon  the  elevated 
iron  structure  which  now  supports  them  and  the  terminal  station. 
The  surface  of  this  yard  is  covered  with  a  network  of  tracks, 
and  these  tracks  are  connected  with  the  terminal  passenger  station 
by  two  other  tracks.  The  yard  is  used  for  the  purpose  of  dis- 
tributing the  cars  of  the  trains  arriving  at  Jersey  City.  When  a 
train  reaches  the  terminal  station  and  discharges  its  passengers, 
it  is  seieed  by  a  yard  engine  and  drawn  up  to  this  yard.  The 
train  is  then  broken  up,  its  several  cars  are  put  upon  difiTerent 
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tracks  in  the  yard,  where,  with  other  cars  already  there  or  to  be 
placed  there,  they,  by  new  combinations,  form  new  departing 
trains.  The  cars  are  there  cleaned,  the  air-brakes  tested  by 
compressed  air  produced  in  a  boiler-house  and  carried  by  pipes 
through  the  yard.  The  cars  are  there  tested  and  heated  with 
steam  generated  in  boilers  and  carried  by  pipes  along  the  south- 
erly tracks  in  the  yard.  The  cars  are  there  watered,  viz.,  with 
drinking-water  from  pipes  running  from  a  reservoir  through  the 
yard.  The  train  when  so  prepared  is,  when  needed,  pushed  into 
the  terminal  station,  ready  for  its  departure. 

It  is  thus  perceived  that  a  yard  of  this  character,  somewhere 
in  the  vicinity  of  the  terminal  yard  (the  terminal  yard  admit- 
tedly not  having  the  capacity  for  this  work),  is  an  indispensable 
feature  in  the  operation  of  defendants'  road. 

As  already  observed,  across  the  property  of  tl^e  Pennsylvania 
Railroad  Company,  upon  which  this  yard  is  placed,  the  com- 
plainant claims  that  it  has  condemned  a  route  for  itself.  Over 
this  route  of  crossing  so  condemned,  there  is  now  in  place  and 
used  by  the  defendants,  a  large  number  of  tracks,  the  three  most 
northerly  being  those  over  which  the  passenger  traffic  of  the 
Pennsylvania  Railroad  Company  passes  to  and  from  the  termi- 
nal station,  and  the  next  southerly  being  the  westbound  engine 
track  leading  to  the  round-house  located  within  the  yard;  then, 
a  short  distance  to  the  south  of  these  there  is  the  eastbound 
engine  track,  leading  from  the  round-house  to  the  terminal 
station ;  then  there  are  two  short  tracks  leading  to  the  coaling 
platform. 

To  the  south  of  these  tracks,  and  at  some  distance  from  them, 
is  the  first  of  a  series  of  twenty-one  tracks  used  for  the  pur- 
poses already  indicated.  These  twenty-one  tracks  are  located 
side  by  side,  as  closely  as  they  can  be  operated,  and  with  no 
space  to  the  north  or  south  of  the  group  to  which  the  northerly 
or  southerly  tracks  can  be  shifted. 

The  manner  of  crossing  the  defendants'  property  upon  which 
these  tracks  are  placed,  as  proposed  by  the  complainant,  involves 
the  permanent  elevation  of  these  tracks  at  the  point  of  crossing. 
The  elevation  of  track  No.  1,  the  extreme  southerly  track,  above 
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its  present  position,  is  to  be  sixteen  inches.  The  extent  of  the 
elevation  diminishes  slightly  for  each  until  the  northerly  track 
is  reached,  when  it  will  be  raised  about  seven  inches  above  its 
present  position.  The  plan  of  crossing  proposed  ako  involves 
the  disuse  of  three  of  the  twenty-one  tracks  during  the  time 
required  to  complete  the  structure  which  the  crossing  company 
proposes  to  build.  Stated  in  detail,  the  method  of  the  proposed 
crosing  declared  by  the  complainant  is  this :  The  complainant 
will  excavate  across  the  yard  a  trench  fifty-four  feet  in  width, 
upon  each  side  of  which  a  wall  is  to  be  built,  and  resting  upon 
these  an  arch  was  to  be  sprung,  upon  which  the  tracks  of  the 
Pennsylvania  Railroad  Company  are  to  be  supported.  The 
crown  of  this  arch  will  be  on  such  a  grade  as  to  compel  the  ele- 
vation of  these  tracks  in  the  manner  and  to  the  extent  just  indi- 
cated. The  method  by  which  this  work  is  to  be  executed  was 
declared  at  the  trial  of  the  ap^)eal  from  the  award  of  the  com- 
missioners, and  upon  this  declaration  the  damages  were  meas- 
ured. The  connecting  company  declared  that  they  will  begin 
the  work  of  excavatoin  and  construction  of  the  arch  at  the 
southerly  side  of  the  yard,  and  will  progress  with  the  same  in 
sections,  northerly,  from  the  point  of  beginning.  They  declared 
that  the  connecting  company  will  remove  from  their  right  of 
way  the  three  southerly  yard  tracks  of  the  Pennsylvania  rail- 
road, being  tracks  Nos.  1,  2  and  3,  upon  the  commencement  of 
their  work,  and  thereafter  will  keep  open,  during  the  progress 
of  their  work  across  said  yard  tracks,  three  of  the  yard  tracks 
of  the  said  Pennsylvania  railroad  crossing  the  route  of  the  con- 
necting company,  which  tracks  shall  be  adjacent  to  each  other, 
and  the  connecting  company  will  complete  their  arch  in  sections, 
so  that  when  yard  tracks  of  the  Pennsylvania  Railroad  Com- 
pany in  excess  of  three  in  number  shall  be  removed  from  the 
route  in  the  course  of  construction,  an  opportunity  should  be 
afforded,  concurrently  therewith,  to  the  Pennsylvania  Railroad 
Company  to  relay  and  restore  to  use  a  like  number  of  those  pre- 
viously removed  across  the  completed  section  of  the  arch,  so 
that  said  Pennsylvania  Railroad  Company,  during  the  construc- 
tion of  said  arch,  may  at  all  times  have  the  opportunity  to  main- 
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tain  and  use  all  the  yard  tracks  except  three.  It  was  further 
declared  that  the  connecting  company  will  support  the  sides  and 
the  north  end  of  each  section  of  their  excavation^  and  for  the 
further  protection  of  the  yard  tracks  next  north  of  and  adjacent 
to  each  section  excavated,  will,  upon  b^inning  excavation  in 
such  section,  place  stringers  under  such  track,  across  the  roate 
of  the  connecting  company,  commencing  with  yard  track  No.  4, 
and  when  that  track  is  taken  up,  will  shift  the  stringers  to  the 
track  crossing  the  route  next  north  of  the  second  section  exca- 
vated, and  so  on  across  the  yard,  such  stringers  to  be  placed  in 
the  manner  usual  in  such  construction,  and  so  that  trains  may 
be  run  over  the  track  until  such  tracks  may  be  removed  by  the 
connecting  company,  as  above  set  forth,  which  stringers  shall  be 
placed  under  each  track  in  such  manner  as  to  leave  it  substan- 
tially at  the  elevation  at  which  it  may  be  found  at  the  time  the 
stringers  are  put  in  place. 

It  further  declared  that  the  connecting  company  will  locate 
the  northerly  line  of  the  most  northerly  section  but  one,  of  their 
excavation,  at  least  sixteen  feet  southwesterly  from  the  nearest 
point  of  the  southwesterly  rail  of  the  westbound  engine  track,  so 
that  the  eastbound  engine  track  may  be  operated  over  the  side 
space  left  between  the  excavation  and  the  westbound  engine 
track ;  the  centre  line  of  the  eastbound  engine  track  to  be  located 
not  more  than  fourteen  feet  distant  from  the  centre  line  of  the 
westbound  engine  track  across  the  route  of  the  connecting  com- 
pany during  the  progress  of  the  excavation  in  said  section ;  and 
the  connecting  company  will  not  remove  said  eastbound  engine 
track  from  said  location,  until  the  arch  shall  be  constructed  so 
far  northerly  that  the  eastbound  engine  track  can  be  shifted  and 
used  by  the  owners  across  the  completed  part  of  the  arch,  if  they 
desire  so  to  do. 

The  complainant  has  already  prosecuted  its  work  nearly  to 
the  line  of  track  No.  1,  and  has  made  an  excavation  for  the 
foundation. 

The  bill  charges  that  after  notice  to  the  defendants  that  track 
No.  1  would  soon  be  required  to  be  cut,  its  superintendent  re- 
plied that  he  was  instructed  to  protect  their  possession  of  all 
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tracks  in  the  Waldo  Avenue  yard,  and  its  attorney  replied  that 
they  intended  to  maintain  their  tracks  at  all  hazards.  This  is 
not  denied. 

It  appears  also  that,  at  that  time,  there  were  cars  standing  on 
tracks  Nos.  1,  2  and  3,  none  of  which  were  removed  save  tempo- 
*rarily,  to  be  replaced  by  other  cars;  that  defendants  caused  a 
large  number  of  gondola  cars  containing  ashes  and  cinders  and 
other  refuse  to  be  thrown  upon  the  slope  and  upon  the  work- 
men engaged  in  the  excavation  below,  and  that  on  the  next  day 
brought  a  number  of  cars  loaded  with  stones,  which  stones  were 
disposed  of  in  the  same  manner. 

The  prayer  of  the  bill  is  that  the  defendants  may  be  enjoined 
from  obstructing  the  complainant  in  its  construction  of  its  rail- 
road upon  the  plan  and  in  the  manner  stated,  and  from  placing 
and  maintaining  any  cars  within  the  route  upon  tracks  Nos.  1,  2 
and  3,  until  complainant  shall  have  completed  its  arch  across 
said  tracks,  and  from  maintaining  cars  or  other  obstructions 
upon  any  other  tracks  within  complainant's  route  under  which 
they  desire  to  excavate  in  the  progress  of  its  construction. 

Mr.  Charles  D.  Thompson  and  Mr,  Charles  L.  Corbin,  for 
the  complainant. 

Mr.  James  B,  Vredenburgh  and  Mr.  Richard  V.  Lindabury^ 
for  the  defendants. 

Reeb,  V.  C. 

The  defendants  at  the  start  raise  a  question  which  lies  at  the 
threshold  of  complainant's  right  to  an  injunction.  This  question 
does  not  involve  the  manner  by  which  the  complainant  proposes 
to  cross  the  property  of  the  defendants,  but  it  denies  the  exist- 
ence of  any  right  whatever  in  complainant  to  come  within  the 
limits  of  defendants'  property. 

The  defendants  deny  that  the  complainant  has  perfected  its 
condemnation  proceedings  by  a  legal  tender  of  the  amount 
awarded  by  the  jury,  or  by  the  payment  into  court  of  the  entire 
amount  of  the  sum  due  to  the  defendants  by  force  of  such 
award. 
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The  facts  upon  which  these  insistences  are  based^  are  these : 
The  verdict  on  the  trial  of  the  appeal  from  the  award  of  the  com- 
missioners was  rendered  on  July  26th,  1895,  for  the  sum  of 
$130,000.  Judgment  was  entered  upon  that  verdict  on  July 
31st,  1895.  On  August  Ist  following,  the  complainant  tendered 
to  James  B.  Yredenburgh  the  amount  of  $130,000,  together  with 
six  days'  interest  upon  that  sum.  Mr.  Vredenburgh  refused  to 
accept  the  amount  tendered. 

On  August  5th^  on  notice  to  Mr.  Vredenburgh,  an  order  was 
made  that  the  amount  tendered  should  be  taken  by  the  clerk  as 
paid  into  the  circuit  court. 

It  is  objected,  first,  that  the  tender  to  Mr.  Vredenburgh  was 
not  a  l^al  tender  to  the  defendants.  And  it  is  objected,  sec- 
ondly, that  interest  from  the  time  of  the  verdict  up  to  August 
5th,  the  date  of  the  payment  into  court,  should  have  been  paid 
into  court  with  the  principal  sum. 

The  General  Railroad  act  {Bev.  p.  9S9  §  101)  provides : 

"  That  in  case  the  party  or, parties  entitled  to  receive  the  amount  *  ♦  * 
found  by  the  jury,  shall  refuse,  upon  tender  thereof  being  made,  to  receive 
the  same,  or  shall  be  out  of  the  state,  or  under  any  legal  disability,  then  the 
payment  of  the  amount  found  as  aforesaid,  into  the  circuit  court  of  the  county 
wherein  the  said  land  lies,  shall  be  deemed  a  legal  payment'' 

In  respect  to  the  existence  of  this  condition  precedent  to  a 
l^al  payment  into  court,  namely,  a  legal  tender,  or  the  exist- 
ence of  an  excuse  for  such  tender,  I  am  of  the  opinion  that  the 
condemning  company  did  all  that  they  were  called  upon  to  per- 
form. In  reaching  this  conclusion,  I  do  not  deem  it  necessary 
to  say  that  in  all  cases  of  condemnation  a  tender  to  the  attorney 
who  appears  in  the  condemnation  proceedings  for  the  land- 
owner is  an  eiBcient  tender.  But  as  the  parties  were  conditioned 
in  this  case,  if  a  tender  was  essential  at  all,  the  method  adopted 
in  making  it  in  this  instance  seems  the  only  one  possible. 

The  interest  in  the  land  condemned  was  a  double  interest 
The  interest  of  the  United  New  Jersey  Railroad  and  Canal 
Company,  the  lessors,  however  shadowy  it  may  be,  as  well  as 
that  of  the  Pennsylvania  Railroad  Company,  the  lessee,  is  repre- 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]       OCTOBER  TERM,  1895.  149 

Nat  Docks  Bj.  Co.  v.  Penna.  B.  B.  Co. 

sented  in  the  amount  awarded  by  the  jury.  Bright  v.  Piatt,  6 
&ew.  Eq.  see. 

The  amount  of  the  respective  interests  of  the  lessor  and  lessee 
in  this  single  sum  could  not  be  measured  by  the  connecting 
company. 

No  tender  of  a  less  amount  than  the  award  could  have  been 
made  to  either  company,  nor  could  there  have  been  made  a 
tender  to  either  of  the  entire  amount,  for  they  were  not  joint 
owners  of  the  property  condemned. 

Under  these  conditions,  a  tender  made  to  that  attorney  who 
had  represented  the  owners  of  all  the  interests  condemned  during 
the  condemnation  proceedings,  and  still  represents  them  in  all 
the  litigations  involved  and  springing  out  of  those  proceedings, 
was  in  my  judgment  a  sufficient  tender.  It  may  be  remarked, 
in  addition,  that  the  Pennsylvania  Railroad  Company  is  a  foreign 
corporation,  upon  whom,  by  the  statute,  no  tender  need  have 
been  made  as  a  condition  precedent  to  a  payment  into  court. 

Nor  do  I  think  that  an  insufficient  sum  was  paid  into  the 
circuit  court.  If  the  tender  was  good,  it,  followed  by  payment 
into  court,  stopped  the  running  of  interest  from  the  time  of  the 
tender.    Now  it  appears  that  interest  was  paid  up  to  that  date. 

Again,  the  legal  evidence  of  the  final  conclusion  in  the  appel- 
late proceedings  was  the  entry  of  judgment.  This  is  an  essential 
feature  of  every  appeal.  This  was  so  held  by  the  court  of  errors 
in  Ringle  v.  Freeholders,  27  Vr,  66,  in  construing  statutory  lan- 
guage in  respect  to  condemnation  proceedings  which  was  lingually 
similar  to  that  of  section  101  of  the  Greneral  Railroad  act.  The 
verdict  became  a  finality  as  a  debt  when  the  judgment  was  en- 
tered, and  the  amount  of  interest  from  that  time  to  the  date  of 
the  payment  into  court  was  included  in  the  sum  paid. 

The  defendants  next  insist  that,  even  if  a  right  to  cross  has 
been  condemned,  yet  the  manner  of  crossing  proposed  by  the 
complainant  is  in  excess  of  such  right. 

The  first  proposition  in  support  of  this  insistence  is,  that  the 
cutting  of  the  three  tracks  as  proposed  is  the  exercise  of  an 
exclusive  right,  pro  tanto,  in  the  property  of  the  defendants; 
that  the  petition  and  amended  plan  of  the  complainant  do  not 
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seek  to  acquire  exclusive  possession  of  these  tracks^  and  that  all 
that  the  complainant  can  acquire  is  a  use,  common  with  the  use 
of  the  defendants,  of  the  place  of  intersection. 

The  second  proposition  is,  that  the  cutting  of  these  tracks 
would  deprive  the  defendants  of  the  right  to  fully,  &irly  and 
freely  exercise  their  franchises. 

The  third  proposition  is,  that  the  permanent  elevation  of  all 
of  the  defendants^  tracks  and  the  deprivation  of  the  use  of  three 
of  them  during  the  process  of  constructing  the  proposed  tunnel^ 
if  it  can  be  justified  at  all,  can  only  be  vindicated  upon  the 
ground  that  such  interference  is  absolutely  necessary  to  effect  a 
crossing. 

In  considering  the  first  of  these  propositions,  it  is  essential 
that  it  should  be  clearly  understood  what  is  meant  when  it 
speaks  of  the  condemnation  of  an  exclusive  right  in  defendants' 
property. 

The  proposition  that  there  is  no  power  in  any  railroad  to  con- 
demn an  exclusive  right  in  the  property  of  another  corporation 
is  too  well  settled  for  any  present  discussion.  That  the  l^is- 
lature  could  have  conferred  by  express  grant  to  this  class  of 
public  corporations  power  to  condemn  such  exclusive  right,  is 
undoubted.  That  it  has  never  done  so  is  admitted.;  and  it  is 
entirely  settled  that,  from  the  general  powers  to  condemn,  this 
right  does  not  flow.  A  railroad  company  possesses  the  power, 
under  such  a  grant,  to  condemn  only  a  right  to  cross,  the  use  at 
the  point  of  crossing  remaining  common  to  both  roads. 

Now,  it  is  entirely  clear  that  the  proposition  of  defendants 
does  not  mean  that  the  plan  proposed  results  in  the  permanently 
exclusive  use  of  any  of  the  property  of  defendants.  It  can 
only  import  that  there  will  be  a  temporary  deprivation  of  the 
use  of  the  three  yard  tracks  during  the  period  required  for  tun- 
neling and  arching  the  complainant's  way;  for  it  cannot  be  pre- 
tended that  the  slight  permanent  elevation  of  the  yard  tracks 
will,  after  the  completion  of  the  work,  preclude  the  use  of  those 
tracks  by  the  defendants  substantially  in  the  same  manner  as 
they  are  now  used.  So  the  question  resolves  itself  into  the 
query  whether  the  method  of  crossing  which  temporarily  puts 
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into  disuse  three  of  the  twenty-one  tracks  will  so  interfere  with 
the  operation  of  defendants'  road  as  to  be  unwarranted  by  tlie 
circumstances  under  which  the  complainant  is  compelled  to  con- 
struct its  crossing.  Thb  question  will  be  further  considered 
hereafter. 

The  remarks  already  made  seem,  for  the  present,  to  dispose 
of  the  objection  that  the  petition  and  amended  plan  do  not 
seek  the  condemnation  of  an  exclusion  use  of  defendants'  tracks, 
for  it  is  not  contended  by  the  complainant  that  they  are  con- 
demning any  exclusive  right  to  use  the  tracks  of  the  defendants. 
What  it  claims  is  that,  in  effecting  the  crossing,  which,  when 
completed,  will  leave  the  exclusive  use  of  those  tracks  in  tlie 
defendants,  they  have  the  right  to  temporarily  interfere  with 
those  tracks  to  the  extent  defined  in  the  plan.  Whether  such 
an  interference  is  justified  will,  as  already  observed,  be  again 
discussed. 

In  respect  to  the  second  proposition,  the  remarks  already 
made  are  in  a  d^ree  pertinent.  The  point  involved  in  this 
proposition  is  that  if  this  manner  of  crossing  will  prevent  the 
defendants  from  fully,  fairly  and  freely  exercising  their  fran- 
chises, it  is  an  ill^al  method.  This  proposition  is  framed  in 
conformity  with  the  language  of  the  chancellor  in  delivering  the 
opinion  of  the  court  of  errors  in  the  case  of  National  Docks  &c. 
Railroad  Co.  v.  United  Ckmpaniea  Ac,  i?^  Vr.  S17.  He  there 
said  that  the  manner  of  crossing  ^^  is  not  to  be  destructive  of  the 
ability  of  the  road  crossed  to  fully,  fairly  and  freely  exercise  its 
franchises.'' 

In  that  case  the  question  was  whether  the  crossing  company 
could  adopt  a  plan  of  crossing  which  involved  the  permanent 
elevation  of  the  main  line  of  the  defendants'  road  three  feet  and 
ten  inches,  and  the  elevation  of  its  yard  above  its  then  grade  a 
height  ranging  from  three  feet  ten  inches  on  the  north  to  eight 
feet  on  the  south.  It  was  in  respect  to  the  permanent  result  of 
this  crossing  upon  the  franchises  of  the  crossed  company  that 
the  opinion  was  dealing,  and  it  laid  down  the  rule  that  com- 
plainant by  its  crossing  could  not  destroy  the  ability  of  the 
crossed  company  to  exercise  its  functions  as  a  public  corporation. 
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So  the  cases  cited  in  support  of  this  rule  are  in  this  respect  of 
the  same  character.  The  principal  one  is  New  Jersey  Souths 
em  Railroad  Co,  v.  Long  Branch  CommisaionerSy  10  Vr.  ^8. 
Id  this  case  the  commissioners  had  laid  out  a  street  longitudi* 
nally  over  a  strip  of  land  belonging  to  the  railroad  company, 
upon  which  was  placed  a  freight  track  in  use.  The  existence  of 
the  street,  inasmuch  as  both  street  and  railroad  could  not  exist 
in  the  same  place,  would  have  excluded  permanently  the  railroad 
company  from  all  use  of  this  land.  And  the  inability  of  the 
commissioners,  under  their  general  powers  to  condemn  for  streets, 
to  take  this  property  was  put  upon  the  ground  that  it  condemned 
a  permanently-exclusive  right  to  the  property  of  the  railroad 
company. 

In  the  case  of  New  Yo7*k  and  Long  Branch  Raib^oad  Co. 
V.  Drummondj  17  Vr,  644f  the  question  was  whether  a  public 
road  crossing  a  railroad  track,  so  as  to  make  necessary  the  per- 
manent removal  of  parts  of  certain  platforms  laid  for  the  use  of 
passengers  and  freight,  was  the  legal  exertion  of  the  power  to 
condemn.  The  road  would  permanently  displace  the  platform, 
and  the  court  held  that  the  parts  of  the  platform  were  not  so 
essentia]  to  the  enjoyment  of  the  franchises  of  the  company  that 
they  could  not,  in  subservience  to  the  public  necessity  and  con- 
venience, be  removed  out  of  the  way  of  a  public  road. 

In  Statey  National  Railroad  Co.  v.  Easton  and  Amboy  Rail- 
road Co.y  7  Vr.  181y  the  only  pertinent  ruling  was  that,  by  the 
condemnation,  the  defendant  would  acquire  simply  a  right  of 
way  over  the  lands  and  incidentally  the  power  to  cross  the  track 
of  the  elder  company. 

In  /Sterf«,  Lehigh  Valley  Railroad  Co,  v.  Dover  and  Rockatoay 
Railroad  Co,,  14-  Vr,  6^8,  the  point  litigated  was  the  right  of 
the  railroad  company  to  cross  the  Morris  canal  by  a  lift-bridge 
resting  upon  stone  abutments  and  level  with  the  lock-walls. 
The  court  merely  reannounced  the  doctrine  that  one  corporation 
could  not  take  the  exclusive  use  of  another's  property,  neces- 
sary to  the  exercise  of  its  authorized  powers,  as  it  resulted  in  the 
destruction  or  diminution  of  the  franchises  of  the  latter  corpo- 
ration ;  and  it  held  that  the  right  to  cross  was  acquired  and  the 
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manner  of  effecting  it  was  not  onneoessarily  inconvenient  to  the 
canal  company. 

In  the  case  of  PUUburg  Junction  BaUroad  Coh  AppecU,  ISiS 
Pa.  8t.  611  f  cited  in  this  argument,  the  crossing  company  at- 
tempted to  run  at  grade  through  a  coal  yard,  repair  yard  and 
coal  shed.  The  attempt  was  defeated  because,  in  the  language 
of  the  court,  *^  it  was  not  an  attempt  to  cross  the  yard  and  tracks 
with  a  common  use,  but  absolutely  to  take  a  portion  of  the  yard 
for  the  sole  use  of  the  new  company,  and  that  it  could  not  be 
taken  for  its  exclusive  occupancy.'' 

It  is  perceived  that  the  cases  which  preclude  the  crossing 
company  from  depriving  the  crossed  company  of  its  ability  to 
fully,  &irly  and  freely  exercise  its  franchises,  are  referable  to 
the  completed  work  and  its  consequences  upon  the  franchises 
of  the  elder  corporation. 

In  respect  to  the  power  of  interference  with  the  property  of 
the  land-owning  company  in  effecting  a  crossing,  it  seems  entirely 
obvious  that  it  cannot  be  deemed  that  the  temporary  deprivation 
of  the  ability  of  a  crossed  company  to  exercise  its  franchises  may 
not  in  many  instances  be  essential  to  the  accomplishment  of  that 
purposes.  The  smallest  grade  crossing  of  a  busy  railroad,  which 
crossing  merely  involves  the  placing  of  a  frog,  may  for  a  time 
block  its  traffic,  and  so  prevent  the  full  and  free  exercise  of 
its  franchises.  A  much  more  conspicuous  instance  may  be 
imagined,  where  the  only  possible  method  of  crossing  involves 
the  interruption  of  traffic  for  much  longer  periods  of  time. 
Now,  whether  the  right  to  cause  such  disturbance  rests  alone 
upon  the  existence  of  an  absolute  necessity,  or  it  may  be  exer- 
cised when  the  condemning  company  has  reasonable  need  for  it, 
in  either  view,  occasions  must  arise  when  such  disturbances  of 
the  full  and  free  exercise  of  a  company's  franchises  must  be 
permitted. 

This  conclusion  leads  to  the  next  proposition  of  the  defendants, 
which  proposition  involves  the  consideration  of  the  conditions 
which  must  exist  to  l^Iize  such  disturbance. 

The  proposition,  as  already  stated,  is  that  the  condemning 
company  cannot,  in  constructing  its  crossing,  put  in  disuse  a 
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yard  track  of  the  older  company,  unless  such  act  is  necessary  in 
the  execution  of  the  work  of  constructing  the  new  road.  The 
word  '^  necessary ''  is  employed  in  its  original,  absolute  sense,  the 
insistence  being  that  no  considerations  of  expedition  or  amount 
of  labor  or  skill  or  expense  involved  is  to  enter  into  the  question 
at  all.  The  point  is,  that  if  the  condemning  company  can  secure 
a  way  across  the  existing  road,  by  the  establishment  of  any  pos- 
sible grade  for  its  road,  or  by  the  use  of  any  possible  method  of 
construction  so  as  to  avoid  disturbing  the  use  of  the  elder  com- 
pany's tracks,  then  it  is  bound  to  do  so,  no  matter  now  long  a 
period  it  may  require  to  construct  the  crossing,  or  how  dangerous, 
how  inferior  or  how  expensive  may  be  the  method  it  is  compelled 
to  employ. 

It  is  perceived  that,  according  to  this  theory,  nothing  will 
justify  even  a  temporary  interference  with  the  use  of  the  tracks 
of  the  elder  company  but  the  existence  of  an  inexorable  necessity. 

In  support  of  this  theory  the  cases  of  Regina  v.  Wyoombe  Rail- 
way Co.y  S  L.  B.  Q.  B.  SIO;  Fenwick  v.  East  London  Railroad 
Oo.y  L.  R.  eO  Eq.  6U;  -PwyA  v.  Golden  Valley  Railroad  Cb.,  1» 
Ch.  Div.  27 J^,  16  CK  Div.  SSO,  and  NorUm  v.  London  and  North- 
western  Railroad  Co,y  9  Ch.  Div.  6SSj  are  cited.  These  cases 
were  all  constructions  of  the  Railway  Clauses  act,  which  em- 
powers railway  companies  to  take  and  occupy  land,  so  long  as 
may  be  necessary  for  the  construction  of  a  railroad,  for  work- 
shops, and  to  deposit,  work  up  materials  used  for  constructing  the 
road  on  such  lands,  and  to  divert  roads  and  streams  of  water,  if 
such  diversion  is  necessary  for  the  construction  of  the  railroad. 
The  court  held  that  parliament  had  expressly  granted  these 
extraordinary  privileges  to  the  railroad  company  to  be  exercised 
when  necessary,  and  that  the  word  '' necessary ''  in  such  case 
meant  more  than  merely  convenient ;  that  the  diversion  could 
not  be  made  merely  because  it  would  diminish  the  expense  of  the 
construction  of  the  railway ;  that  private  land  could  not  be  used 
for  a  mortar  mill  merely  because  it  was  less  expensive  and  more 
convenient  to  manufacture  the  mortar  at  that  point 

In  these  cases  the  grant  was  to  occupy  private  property,  to 
divert  streams  to  the  injury  of  riparian  owners  and  to  change 
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the  course  of  public  highways.  The  grant  was,  by  the  terms 
of  the  act,  limited  to  those  instances  where  the  necessities  of  the 
building  of  the  road  required  this  exertion  of  exceptional  power, 
and  the  grant  of  power  was  properly  strictly  construed  against 
the  grantee  in  favor  of  the  public  and  in  &vor  of  the  private 
owners  whose  property  was  injuriously  affected. 

In  Easton  and  Amboy  Railroad  Co.  y.  Inhabitants  of  Qreen- 
vnehj  10  C.  E.  Gr.  666,  669,  in  construing  a  statute  which 
provided  that  if  a  railroad  company  should  find  it  necessary  to 
change  the  location  of  any  portion  of  any  turnpike  or  any  public 
road,  they  are  thereby  authorized  and  empowered  to  do  so. 
The  court  of  appeals,  while  holding  that  the  existence  of  the 
necessity  was  a  question  for  the  court,  employed  this  language ; 
"Whether  the  necessity  for  a  change  of  location  of  a  public  road 
must,  as  seems  to  be  held  by  the  chancellor,  be  an  absolute 
necessity  to  make  the  change  in  order  to  construct  the  railroad, 
or  need  only  be  that  reasonable  necessity  which  arises  when, 
without  the  proposed  change,  the  company  would  be  seriously 
inconvenienced  or  put  to  great  and  unreasonable  expense,  is  a 
question  upon  whidi  no  opinion  need  be  intimated.'^  And  it 
may  be  remarked  that  in  the  case  of  Staiej  New  Jersey  Railroad 
and  TransportaJHon  Co.  v.  Hancock,  Collector,  6  Vr.  6S7,  64,6, 
in  interpreting  the  meaning  of  the  word  "  necessary,^^  as  used  in 
respect  to  property  necessary  to  railroad  companies  for  the 
accomplishment  of  the  objects  of  their  incorporation,  and  so 
exempt  from  taxation,  the  court  of  errors  defined  the  word  with 
more  liberality.  "  Power  necessary  to  a  corporation  [said  the 
chief-justice]  does  not  mean  simply  power  which  is  indispensa- 
ble. Such  phraseology  has  never  been  interpreted  in  so  narrow 
a  sense.  There  are  few  powers  which  are,  in  the  strict  sense, 
absolately  necessary  to  these  artificial  persons,  and  to  concede  to 
them  powers  only  of  such  a  character,  while  it  might  not  entirely 
paralyze,  would  very  greatly  embarrass  their  operations.*'  And 
the  definition  of  the  word  "  necessary ,'*  as  it  was  employed  in 
the  federal  constitution  and  defined  in  the  ease  oi  McCuUoch  v. 
Staie  of  Maryland,  4^  Wheat.  414,,  by  Chief- Justice  Marshall,  was 
invoked  in  support  of  the  more  liberal  view. 
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But,  whatever  view  may  be  taken  of  the  force  which  should 
be  accorded  to  the  word  ^'  necessary/'  it  is  not  perceived  how 
the  cases  cited  are  here  pertinent.  If  the  G^eral  Railroad  act 
had  provided  that  the  railroad  company,  in  constructing  a  cross- 
ing over  another  road,  should  have  the  power  to  remove  the 
tracks  of  the  older  company,  if  such  removal  became  '^necessary" 
in  making  the  crossing,  then  these  cases  would  be  pertinent, 
although  they  might  not  be  deemed  controlling.  But  the  Gen- 
eral Railroad  act  contains  no  such  provision.  The  power  to 
cross  is  contained  iu  the  exception  to  the  proviso  to  section  36 
of  the  Greueral  Railroad  act.  It  also  springs  out  of  the  right 
to  build  a  railroad  between  terminal  points,  which  involves, 
ez  neeeasUaief  the  right  to  cross  whatever  lies  inter-terfnini.  The 
riglit  to  cross,  therefore,  may  be  said  to  rest  upon  necessity. 
But,  neither  by  the  terms  of  the  statute  nor  by  necessary  impli- 
cation, is  the  adoption  of  any  particular  method  of  crossing 
dependent  upon  the  existence  of  necessity. 

The  manner  of  crossing,  whether  at  grade,  above  or  below 
grade,  is  left  to  the  judgment  of  the  crossing  company,  subject 
to  judicial  supervision.  The  supervisory  power  of  the  court  is 
to  be  exercised  to  the  extent  that  no  more  interference  with  the 
elder  companjr^s  road  or  disturbance  of  its  business  shall  result 
than  is  necessary  in  executing  the  work  of  crossing  in  a  reason- 
able manner.  If  the  standard  of  absolute  necessity  be  applied, 
then  it  is  not  perceptible  how  grade  crossings,  in  most  cases, 
could  be  constructed  at  all,  for  such  crossings  must,  in  nearly 
every  instence,  result  in  interference  with  the  operation  of  the 
road  of  the  elder  company,  and  scarcely  any  predicament  can 
be  imagined  where  the  expenditure  of  money  will  not  secure  a 
crossing  above  or  below  grade.  All  that  can  be  exacted  of  the 
crossing  company  is  that  the  plan  of  crossing  is  a  reasonable 
one  under  the  circumstences  of  the  particular  case,  and  when 
adopted  is  so  executed  as  to  interfere  in  the  least  d^ree  with  the 
business  of  the  crossed  company. 

This  was  obviously  the  view  of  Mr.  Justice  Knapp,  in  deliver- 
ing the  opinion  of  the  court  of  errors  in  Lehigh  VaUey  Railroad 
Co.  V.  Dover  and  Rockaway  Railroad  Co.^  supra,  where,  after 
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vindicatiDg  the  right  of  the  Lehigh  Valley  Railroad  Company 
to  cross  at  all,  he  used  the  following  language :  '^  The  right  to 
cross  is  clear  and  the  manner  of  effecting  it  is  not  unnecessarily 
or  unreasonably  inconvenient  to  the  canal  company.'^ 

A  method  of  crossing  which  would  put  into  disuse  all  the 
tracks  of  an  important  trunk  line  for  an  indefinite  period  could 
hardly  be  justified  by  any  conceivable  difficulty  in  otherwise  exe- 
cuting the  work ;  and  the  proposed  disuse  might  be  so  entire  and 
its  period  so  prolonged  as  to  become  practically  the  taking  of 
an  exclusive  right,  which  power,  as  already  observed,  does  not 
exist 

On  the  other  hand,  a  plan  which  involved  but  a  slight  inter- 
ruption of  traffic  on  the  elder  road  might  be  justified,  although 
such  interruption  could  be  avoided  by  the  adoption  of  a  more 
expensive  or  inconvenient  method  of  crossing. 

In  the  language  of  the  chancellor,  employed  in  delivering  the 
opinion  in  National  Docks  <fec.  Railroad  Co.  v.  United  CompcmieSy 
ii  Vr.  ^17 J  iSSSy  "  the  purpose  of  the  law  is  to  preserve,  multi- 
ply and  maintain  highways  for  the  development  of  the  country 
and  the  general  public  benefit."  It  is  the  policy  of  the  law, 
therefore,  to  see  that  the  ability  of  an  existing  corporation  to 
serve  the  public  shall  not  be  unnecessarily  impaired.  It  is 
equally  the  policy  of  the  law  that  the  service  which  the  new 
corporation  proposes  to  render  shall  not  be  lessened  or  impaired 
by  unreasonable  expense  or  by  unreasonably  inferior  methods  of 
constmction  or  operation.  The  degree  in  which  each  company 
must  yield  its  own  convenience  and  private  interests  must  be 
determined  by  what  is  the  most  reasonable  course  to  be  taken  to 
preserve  the  continuity  of  the  existing  public  service  on  the  one 
hand,  and  securing  the  best  and  most  efficient  service  from  the 
new  corporation  on  the  other  hand. 

Now,  leaving  the  region  of  generalities,  we  confront  the  con- 
ditions which  characterize  the  present  crossing.  The  question  is 
whether  the  present  plan  will  entail  such  a  degree  of  injury  upon 
the  defendants,  and  such  disturbance  of  their  traffic,  as  to  make 
it  reasonable  that  the  complainant  should  adopt  another  plan  of 
crossing.    This  involves,  as  a  matter  of  course,  not  only  a  con- 
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sideration  of  the  effect  of  the  plan  upon  the  operation  of  defend- 
ants' road,  but  also  a  consideration  of  the  ease  or  difficulty  with 
which  the  complainant  can  employ  a  less  or  an  entirely  non- 
track-disturbing  plan.  That  the  place  selected  for  the  crossing 
is  the  only  practicable  point,  is  settled  by  the  former  decision  of 
the  court  of  errors. 

The  position  taken  by  the  defendants  is  that  the  cutting  of 
their  tracks  successively,  as  the  work  of  tunnel-building  pro- 
gresses, will  practically  put  in  disuse  all  of  the  parts  of  these 
three  tracks  which  lie  east  of  the  proposed  tunnel;  that  the 
capacity  of  the  yard  is*now  no  more  than  sufficient  for  its  work, 
and  that  the  defendants  have  no  other  available  unused  space  to 
which  this  work  can  be  transferred.  It  is  insisted  that,  in  con- 
sequence of  such  deprivation  of  the  use  of  the  eastern  portion 
of  the  three  tracks,  it  will  become  impossible  for  them  to  drill, 
clean,  heat  and  water  their  cars,  break  up  arriving  trains,  and 
form  and  dispatch  departing  trains  of  the  number  and  size  and 
frequency  that  the  public  service  requires,  and  in  the  manner  in 
which  they  now  operate  their  road. 

A  number  of  witnesses  in  support  of  and  in  refutation  of  this 
view  were  sworn.  Those  of  the  defendants  expressed  generally 
their  opinion  that  as  the  yard  is  now  operated  it  is  worked  up  to 
its  full  capacity.  In  enforcing  this  opinion  the  method  in  which 
the  yard  is  used  was  developed.  The  trains  arriving  at  the 
terminal  station  are  drawn  up  on  the  southerly  of  the  four  tracks 
leading  from  the  station  to  the  yard,  and  are  switched  onto  track 
No.  8  of  the  twenty-one  yard  tracks.  Track  No.  8  is  the  artery 
by  which  all  trains  are  introduced  into  the  yard.  The  different 
cars  of  a  train  are  then  taken  separately,  or  sometimes  by  couples^ 
and  put  upon  separate  tracks.  This  is  accomplished  by  means 
of  two  ladders.  Ladder  No.  1  consists  of  two  tracks,  one  lead- 
ing off  to  the  west  from  track  No.  1,  and  the  other  leading  from 
track  No.  8.  These  tracks  converge  until  they  meet  in  a  single 
track. 

Ladder  No.  2  consists  also  of  two  tracks,  one  leading  off  from 
track  No.  8  and  the  other  from  track  No.  16.  These  tracks  also 
converge  and  meet  in  a  single  track.  Into  ladder  No.  1,  by 
switches,  all  tracks  between  Nos.  1  and  8  lead.    Into  ladder  K'o. 
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2  all  tracks  from  Nos.  8  to  16  lead.  Tracks  Nos.  17,  18  and  19 
are  coonected  with  another  track  leading  off  westerly  from  track 
No.  16,  tracks  Nos.  20  and  21,  with  still  another  track,  which 
is  connected  with  the  preceding  track,  and,  by  switches,  with 
all  the  tracks,  leading  off  westerly  from  the  ladders.  Generally 
speaking,  the  Pullman  cars  are  placed  on  tracks  Nos.  16  to  21. 
The  trains  are  made  up  to  be  pushed  down  to  the  terminal  station 
on  tracks  Nos.  9  to  16,  and  the  cars  are  located  temporarily,  to 
be  used  when  needed,  on  tracks  Nos.  1  to  7.  The  point  of  all 
this  is  to  show  that  all  this  work  of  drilling,  shifting  cars  and 
making  up  trains  is  done  from  the  westerly  end  of  the  yard ; 
that  if  any  of  the  three  tracks  are  cut,  it  will  be  impossible  to 
run  any  cars  upon  that  portion  of  any  of  the  three  tracks  east 
of  the  cut,  by  working  from  the  west ;  that  the  only  manner  in 
which  the  easterly  part  of  this  yard  can  be  used  is  by  running 
the  cars  upon  these  tracks  at  the  easterly  end  from  one  of  the 
main  tracks  leading  to  the  terminal  station. 

Now,  it  is  claimed  that,  save  in  exceptional  instances,  this 
cannot  be  done  without  an  impracticable  interference  with  the 
present  use  of  tracks  Nos.  1  and  2  on  the  main  line ;  that  the 
drilling  at  the  east  end,  which  this  will  necessarily  require,  will 
stop  all  trains  running  into  the  yard  on  track  No.  1,  and  going 
out  on  track  No.  2.  It  is  claimed,  therefore,  that  the  trackage 
of  the  three  tracks  east  of  the  cut  will  be  lost ;  that  this  space  is 
equivalent  to  room  for  thirty  cars ;  that  besides  this  loss  of  space, 
the  shortening  of  the  tracks  will  interfere  with  the  making  up 
of  trains,  and  that  the  remaining  trackage  is  insufficient  to 
manipulate  the  cars  and  trains. 

In  support  of  the  view  that  the  remaining  space  is  insuffi- 
cient for  their  work,  tables  of  the  number  of  trains  received  at 
and  dispatched  from  the  yard,  the  average  number  of  cars  to 
each  train,  the  length  of  the  cars  and  the  extent  of  the  available 
trackage,  excluding  clearage  and  working  room,  were  exhibited. 
From  these  opinions  and  figures,  defendants  claim  that  it  is 
established  that  the  loss  of  space  which  will  follow  the  cutting 
of  these  tracks  will  prevent  the  handling  of  their  business  in 
their  present  yard,  and  they  claim  that  they  have  no  other 
available  space  which  can  be  put  to  the  same  use. 
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On  the  other  hand,  witnesses  for  the  complainant,  who  exam- 
ined the  yard,  expressed  the  opinion  that  the  eastern  portion 
can,  after  the  cutting,  be  used  for  those  cars  the  less  frequently 
used ;  that  a  switch  can  be  placed  connecting  track  No.  8  with 
the  eastbound  engine  track ;  that  the  movement  of  the  drilling 
engines  can  be  so  accommodated  to  the  movement  of  the  trains 
moving  in  and  out  of  the  yard  as  not  to  seriously  interfere  with 
its  operation  ;  that  thus  the  loss  of  trackage  will  be  confined  to 
nine  cars,  three  upon  each  of  the  cut  tracks.  The  opinion  of 
some  of  complainant's  witnesses  is  to  the  effect  that,  assuming 
the  loss  of  all  the  trackage  to  the  east,  yet  there  is  room  upon 
the  remaining  usable  portions  of  the  tracks  for  the  practical 
operation  of  the  yard.  In  support  of  this  view,  tables  of  meas- 
urements of  the  entire  tracks  of  the  yard  and  the  number  of 
cars  which  it  would  accommodate  are  exhibited.  One  witness 
for  the  complainant  makes  room  for  three  hundred  and  thirteen 
cars,  of  an  average  length  of  sixty  feet,  after  leaving  space  on 
each  track  of  a  half  car's  length.  He  further  testifies  that  he 
counted  in  the  yard  at  one  time,  in  July,  1893  (in  the  centennial 
year),  two  hundred  and  seventy-two  cars.  He  further  testifies 
that,  by  actual  count,  made  on  six  different  days  in  December 
last,  at  different  intervals  of  time  during  the  day,  he  found  the 
highest  number  of  cars  there  at  any  one  time  to  have  been  two 
hundred  and  ten.  From  all  this,  it  is  argued  that  the  capacity 
of  the  yard  to  handle  two  hundred  and  seventy-two  cars  is 
demonstrated  by  the  fact  that  they  were  there,  and  that  the 
December  count  shows  that  the  present  traffic  is  so  far  short  of 
the  traffic  of  1893  that  the  loss  of  trackage  caused  by  the  cut 
will  still  leave  space  enough  for  operating  purposes. 

The  opinion  of  complainant's  witnesses  is  further  expressed 
that,  even  if  defendants  should  be  crippled  in  operating  upon 
the  remaining  trackage,  yet  there  are  other  places  under  the 
control  of  the  defendants,  now  unutilized,  which  can  be  put  into 
use  for  this  purpose;  that  there  is  space  between  the  ladders 
where  tracks  can  be  placed  which  would  accommodate  forty-two 
cars,  and  space  for  two  tracks  in  the  space  next  north  of  the 
ladders  which  would  accommodate  twelve  cars;  that  there  is 
also  a  plot  of  land'  belonging  to  the  defendants,  lying  on  each 
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side  of  and  under  the  county  bridge,  which  could  be  used  for 
tracks,  and  that  there  are  also  other  facilities  on  the  meadows 
for  the  storage  of  cars. 

Objections  to  each  of  these  views  are  interposed  by  defend- 
ants' witnesses.  The  diflBcuIty  of  coupling  cars  upon  curved 
tracks;  the  interruption  of  signaling  between  brakemen  and 
engineers ;  the  requirement  of  straight  tracks,  long  enough  to 
make  up  a  complete  train  ;  the  difficulty  of  running  to  and  from 
the  county  bridge  plot  without  interfering  with  the  traffic  upon 
the  two  main  lines,  and  the  impossibility  of  introducing  switches 
at  the  east  end  of  the  yard,  are,  in  the  opinion  of  these  witnesses, 
obstacles  to  the  carrying  into  effect  of  any  of  these  schemes. 

Without  running  the  points  of  these  counter  positions  into 
more  minute  details,  I  have  reached  the  conclusion  that  the  plaq 
of  the  complainant  will  not  result  in  the  congestion  of  defend- 
ants* business  to  an  extent  which  cannot  be  obviated  by  skill 
and  diligence  in  adjusting  their  yard  operations  to  the  new,  but 
temporary,  conditions  brought  about  by  the  cutting  of  the  three 
tracks. 

It  will  result  in  inconvenience  and  expense.  The  plan  of 
working  in  the  yard,  with  which  the  agents  of  the  defendants 
have  grown  familiar,  will  have  to  be  reorganized.  More  switch- 
tenders  and  more  engines  may  have  to  be  employed.  New 
tracks,  and  perhaps  new  pipes,  may  have  to  be  temporarily  laid. 
Bat,  while  all  this  will  be  vexatious,  it  is,  in  my  judgment, 
entirely  practicable. 

This  conclusion,  however,  does  not  dispose  of  the  question  in- 
volved, for  it  remains  to  consider  whether  the  degree  of  expense 
and  inconvenience  which  this  change  will  cause  could  have  been 
avoided  by  any  other  plan  of  crossing  which  the  complainant 
coald  have  reasonably  adopted.  The  standard  by  which  this 
question  is  to  be  determined  I  take  to  be  this :  Taking  into 
account  the  efficiency  of  the  new  road  when  completed,  and  the 
time,  safety  and  expense  of  completing  it,  would  the  additional 
injury  to  the  public  service,  as  well  as  to  the  company,  caused 
by  any  other  plan  of  construction,  be  as  great  as  that  entailed 
upon  the  public  service  and  upon  the  defendants  by  this  plan  ? 

11 
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As  already  observed,  the  construction  of  the  arch  enclosing 
complainant's  railroad  involves  the  elevation  of  track  No.  1  to 
the  height  of  sixteen  inches  above  its  present  grade,  and  the 
remaining  tracks  a  less  height.  Now,  the  defendants  insist  that 
this  arch  can  be  built  without  putting  the  overh^  tracks  into 
disuse  at  all.  The  theory  is  that^  as  the  excavation  of  the  tunnel 
proceeds,  the  tracks  can  be  elevated  into  their  new  position  and 
supported  upon  stringers  until  the  completion  of  the  crown  of 
the  arch  upon  which  they  are  finally  to  rest. 

Most  of  the  testimony  of  the  engineers  upon  this  point  was 
spent  in  shovang  how  stringers  fifty-five  feet  long,  the  vadth  of 
the  cut,  could  be  supported  while  the  excavation  of  the  tunnel 
and  the  erection  of  the  walls  and  the  turning  of  the  arch  were  in 
progress,  so  supported  as  to  permit  the  use  of  the  tracks  for  the 
use  of  moving  as  well  as  standing  cars. 

Several  plans  for  accomplishing  this  result  were  developed 
on  the  trial.  Some  propose  excavating  for  the  wall  first,  and 
leaving  a  core  of  the  tunnel  for  a  middle  support  of  the  stringer 
until  the  core  shall  have  been  partly  excavated  for  turning  the 
arch.  Other  plans  propose  the  excavation  of  the  centre  part  of 
the  tunnel  first;  all,  however,  involve  the  support  of  the  stringer 
by  means  of  posts  and  braces  which  depend  ultimately  for  their 
support  upon  the  soil  itself.  This  soil  is  largely  composed  of 
filling  introduced  in  grading  the  yard.  The  arch  is  to  be  built 
around  those  supports,  the  supports  being  changed  from  place 
to  place  as  the  work  progresses. 

Now,  the  testimony  of  the  engineers,  in  respect  to  the  possi- 
bility of  working  out  these  plans,  was  very  interesting  and  in- 
genious, but  my  reading  of  the  testimony  has  deepened  the 
impression  made  upon  me  by  its  delivery.  I  think  that  it  is 
possible  to  construct  an  archway  and  support  the  tracks  by  one 
or  more  of  the  plans  mentioned.  The  instance  mentioned  of  the 
springing  of  an  arch,  under  the  statute  of  William  IV.,  in  con- 
structing the  London  underground  railway,  and  other  instances 
adduced  by  the  witnesses,  enforce  the  fact  that  there  are  few 
engineering  di£Bculties  which  modern  skill,  when  provoked  by 
necessity  and  backed  by  money,  cannot  surmount.     I  think  that 
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if  it  became  indispensable  that  an  arch  should  be  built  under  the 
main  track  of  a  railroad  so  posited  that  its  track  could  not  be 
displaced,  such  a  feat  of  engineering  could  be  executed.  But  it 
is  entirely  clear  that  the  execution  of  this  work,  by  so  support- 
ing the  tracks,  would  involve  great  delay,  great  expense  and 
probably  inferior  work.  The  removal  of  the  materials  exca- 
vated, the  introduction  of  stringers  and  the  appliances  to  be 
employed  in  supporting  them,  the  frequent  shifting  of  the  sup- 
ports, the  difficulty  in  securing  a  firm  base  for  them  in  the  soil, 
the  slow  and  difficult  operation  of  building  and  turning  the  arch 
close  under  the  stringer,  embarrassed  as  it  would  be  by  the  exist- 
ing supports  and  the  necessity  of  changing  them  as  the  work 
progressed,  would  necessarily  be  slow,  painful  and  expensive. 
Besides,  it  must  be  kept  in  mind  that  it  is  proposed  during  all 
the  period  of  its  progress  to  have  cars  standing  upon  or  moving 
over  these  tracks.  This  presents  an  unusual  condition  of  affiiirs, 
quite  different  from  mountain-tunneling,  where  the  overarching 
earth  by  its  own  cohesion  is  in  a  d^ree  self-supporting,  and  dis- 
similar from  working  under  stringers  whose  quiescence  remains 
undisturbed  and  whose  weight  remains  unchanged. 

It  must  be  kept  in  mind  that  the  supports  for  all  these 
stringers  have  as  their  base  this  soil  already  mentioned ;  that  the 
danger  of  their  sinking  is  so  great  as  to  need  constant  vigilance. 
Mr.  Brown,  the  chief  engineer  of  defendants^  road,  was  speaking 
within  bounds  when  he  said  that  the  supporting  posts  would 
have  to  be  watched  and  blocked  up  all  the  time,  night  and  day. 
Now,  to  my  mind,  it  is  demonstrated  that  an  attempt  to  support 
these  tracks  in  use,  during  the  execution  of  this  work,  would  not 
only  result  in  a  d^ree  of  inconvenience,  delay  and  expense  ex- 
tremely great,  but  to  a  still  greater  d^ree  in  danger  to  all 
concerned,  whether  in  operating  trains  above  or  in  laboring 
below. 

Nop  do  I  think  that  this  inconvenience,  expense  and  danger 
would  be  greatly  diminished  if  the  complainant  possessed  the 
authority  to  Use  seventy-five  feet  instead  of  fifty-five  feet  string- 
ers. A  chasm  of  fifty-four  feet  would  have  to  be  spanned  by 
these  stringers,  and  save  at  the  ends  they  would  have  to  be  sup- 
ported in  the  same  manner  as  the  proposed  fifty-five  feet  stringers. 
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Iq  my  judgment,  in  either  instanoe,  the  injury  to  the  complain- 
ant,  the  danger  to  life  threatened  by  an  attempt  to  effect  such 
support,  would  be  much  more  than  commensurate  with  the  injury 
and  inconvenience  which  would  result  to  the  defendants  by  the 
execution  of  the  present  plan. 

But  it  is  again  suggested  that  it  was  within  the  power  of  the 
complainant  to  have  so  constructed  its  arch  that  it  would  not 
have  caused  any  elevation  of  defendants'  tracks. 

As  I  understand  the  testimony,  the  present  height  of  the 
crown  of  the  arch  is  essential  to  the  passing  of  complainant's 
road  at  the  grade  adopted.  The  depression  of  the  crown  of  the 
arch  can  only  be  accomplished  by  lowering  the  grade  of  the 
railroad. 

The  complainant  says  that  the  present  grade  of  its  road  is  as 
low  as  it  can  be  reasonably  fixed.  It  appears  that  at  a  distance 
of  two  hundred  and  one  feet  from  the  portal  of  the  tunnel  their 
road  crosses  Wayne  street,  that  the  authorities  of  Jersey  City 
compel  it  to  cross  above  grade,  and  that  this  crossing  has  been 
effected  at  the  lowest  grade  possible.  From  Wayne  street  to  the 
portal  of  the  tunnel  the  grade  is  now  one  hundred  and  four  &et 
to  the  mile.  It  is  in  testimony  that  this  is  quite  a  heavy  grade. 
The  depression  of  the  tracks  at  the  tunnel  to  a  depth  of  sixteen 
inches,  so  that  the  crown  of  the  arch  would  avoid  the  present 
tracks,  would  require  a  grade  of  two  and  sixty-six  hundredths 
feet  per  one  hundred  feet. 

The  testimony  shows  this  to  be  a  grade  which,  against  the 
traffic,  b  very  hurtful  to  the  operation  of  a  road,  as  it  requires 
several  trains  to  do  the  work  of  one,  on  account  of  the  inability 
of  one  locomotive  to  haul  heavy  trains  up  such  an  ascent.  That 
the  adoption  of  such  a  grade  would  permanently  affect  the  use- 
fulness of  the  connecting  road  is  manifest;  a  very  strong  reason 
therefor  should  exist  before  its  adoption  by  the  complainant 
should  be  made  compulsory.  Now,  no  perceptible  reason  exists. 
The  only  possible  effect  of  the  depression  of  the  grade  would  be 
to  save  the  permanent  elevation  of  the  yard  tracks  to  the  height 
of  sixteen  inches  and  less,  which  elevation,  it  is  not  pretended, 
will  cause  any  material  difference  in  the  operation  of  the  yard. 
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So  far  as  respects  the  effect  of  this  grade  upon  the  cutting  of 
the  tracks,  it  would  seem  to  have  no  influence  whatever,  for  the 
tracks  would  still  have  to  be  supported,  if  their  severance  is  to 
be  prevented,  the  only  difference  being  that  in  one  case  they 
would  be  supported  sixteen  inches  higher  than  now,  and  in 
the  other  instance  in  their  present  position.  The  difficulty  and 
danger  inherent  in  the  work  would  seem  to  be  exactly  the  same 
in  kind  and  degree. 

My  conclusion,  therefore,  is  that  the  plan  adopted  by  the 
complainant  upon  which  damages  were  assessed  is,  under  the 
circumstances,  a  reasonable  plan,  and  that  it  should  be  protected 
in  its  execution  by  the  injunction  powers  of  this  court. 

And  I  further  remark  that,  in  arriving  at  this  conclusion,  I 
have  ignored  the  printed  case  containing  the  trial  of  1893,  on 
appeal  from  the  first  award. 

I  am  of  the  opinion  that  the  &ct  that  witnesses  for  the  defend- 
ants, on  that  trial,  testified  that  the  method  then  adopted  would 
necessitate  the  cutting  of  two  or  three  tracks  at  a  time,  and  that 
this  would  compel  the  running  of  cars  to  the  meadows,  cannot 
be  proved  as  an  independent  fact  The  issue  on  that  trial  was 
simply  the  amount  of  damages.  The  facts  sworn  to  by  the 
witnesses  for  the  purpose  of  gauging  or  augmenting  such  dam- 
ages were  merely  testimony,  and  as  such  it  is  inadmissible  in 
another  suit  except  for  the  purpose  of  contradicting  the  testi- 
mony of  any  witness  then  sworn  and  here  resworn.  For  such 
purpose  only,  by  consent,  the  printed  testimony  was  used. 

In  respect  to  the  prayer  for  an  injunction  contained  in  the 
cross-bill,  I  am  of  opinion  that  the  fisicts  proved  fiiil  to  show 
any  intention  to  continuously  trespass  upon  the  property  of  the 
defendants  oulside  of  the  limits  of  the  route  condemned. 

As  to  the  appointment  of  a  manager,  I  do  not  see,  at  present, 
any  need  of  such  an  officer.  If  the  occasion  for  his  appoint- 
ment should  arise,  an  application  for  such  appointment  can  here- 
after be  made.  I  will,  on  application,  settle  the  details  of  the 
decree. 
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National  Docks  &c.  Railroad  Company  *^  ^ 


Pennsylvania  Railroad  Company  et  al.  and  Ijdward  F. 

Brooks. 

1.  An  appeal  from  the  court  of  chancery  is  without  effect  upon  the  subse- 
quent proceedings  in  a  cause  there  pending,  while  it  remains  undetermined, 
except  it  be  taken  from  a  final  decree  within  ten  days  after  the  decree  is  signed, 
in  which  case  it  stays  process. in  execution  of  the  decree  unless  order  be  made 
to  the  contrary.  If  other  relief  against  a  final  decree,  while  the  appeal  is 
undetermined,  be  necessary  or  proper,  it  must  be  had  by  order  of  this  or  of  the 
appellate  court 
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2.  The  mere  existence  of  an  appeal  from  a  final  decree  does  not  aflfect  the 
inherent  validitj  and  force  of  that  decree.  If  the  decree  is  itself  an  injunc- 
tion, that  injunction  remains  in  force  after  the  appeal,  and  must  be  obeyed, 
unless  this  or  the  appellate  court  shall  order  a  suspension  of  its  effect. 

3.  In  enforcing  obedience  to  an  injunction  from  a  corporation,  sequestration 
may  be  resorted  to. 

Oa  petition  and  order  to  show  cause  why  the  defendants  shall 
not  be  adjudged  to  be  in  contempt  for  non-obedience  to  the  decree 
of  this  court  herein,  and  punished. 

The  complainant,  by  condemnation,  has  acquired  the  right  to 
cross  a  car  yard  of  the  defendants,  nearly  at  right  angles  to 
twenty-one  railroad  tracks  laid  therein,  by  means  of  an  arched 
masonry  passageway  beneath  the  surface  of  the  yard.  The 
parties  having  failed  to  agree  as  to  the  manner  in  which  the 
work  of  constructing  that  arched  passageway  shall  be  executed, 
the  aid  of  this  court  was  invoked  to  regulate  the  enjoyment  of 
their  respective  rights  in  that  respect. 

The  suit  has  been  prosecuted  to  final  decree,  signed  on  the 
28th  of  January,  1896,  by  which,  among  other  things,  it  was 
ordered 

^^  that  the  defendants  be  and  they  hereby  are  enjoined  and  restrained  from 
obstructing  the  complainant  in  the  construction  of  its  railroad  and  arch  upon 
the  route  of  complainant  according  to  the  plan  and  in  the  manner  set  forth  in 
the  order  of  amendment  of  the  Hudson  circuit  court  dated  September  30th, 
1893,  and  in  the  statement  filed  July,  11th  1895,  in  the  office  of  the  clerk  of 
said  court,  copies  of  which  are  annexed  to  the  bill,  marked  exhibits  B  and 
L  respectively,  and  from  placing  or  maintaining  any  cars  within  the  route 
of  complainant  upon  defendants'  yard  tracks  one,  two  and  three,  being  the 
most  southerly  of  the  yard  tracks  in  the  car  yard  of  defendants  covered  by 
complainant's  route,  until  the  complainant  shall  have  completed  its  arch  across 
said  tracks''  <Sec. 

From  this  decree  the  defendants  duly  appealed,  within  ten 
days  from  its  date. 

On  the  29th  of  January  the  defendants  having  first  given 
notice  of  their  appeal  from  the  decree,  through  their  superin- 
tendent, Edward  F.  Brooks,  removed  some  baggage  cars  which 
for  some  time  theretofore  had  been  standing  upon  their  yard 
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track  number  "  one/'  over  the  route  of  the  complainant's  cross- 
ing, and  deliberately  moved  five  flat  cars  loaded  with  heavy  pieces 
of  rock  to  the  place  thus  vacated,  and  maintained  them  there, 
haying  in  readiness  implements  to  enable  the  employes  of  the 
defendant  companies  to  throw  the  rocks  into  any  excavation 
the  complainant  might  make,  and  thus  obstruct  the  erection  of 
the  complainaut's  tunnel.  The  flat  cars  were  thus  maintained 
until  the  complainant's  workmen  undermined  the  tracks  upon 
which  they  were  placed  and  some  of  them  fell  into  the  excava- 
tion, but  the  defendants  did  not  throw  the  rocks  from  them. 
The  defendants  have  also,  since  the  making  of  the  decree,  main- 
tained passenger  cars  on  their  tracks  "  two"  and  "three"  at  the 
place  of  the  complainant's  crossing. 

Because  of  this  conduct  the  complainant  seeks  to  have  the 
defendants  adjudged  to  be  in  contempt  for  violation  of  the 
injunctive  provisions  of  the  decree,  and  punished. 

Mr.  Charles  D.  Thompson  and  Mr.  Charles  L.  Corbin,  for  the 
complainant. 

Mr.  James  B.  Vredenburghy  Mr.  Richard  V.  lAndabury  and 
Mr.  Frank  Bergen,  for  the  defendants. 

The  Chancellor. 

The  decree  prescribes  the  manner  in  which  the  construction 
of  the  arched-tunnel  crossing  of  the  defendants'  yard  is  to  be 
executed,  restrains  the  defendants  generally  from  obstructing 
such  execution,  and  enjoins  them  particularly  from  placing  or 
maintaining  cars  on  their  tracks  at  points  in  the  route  of  cross- 
ing at  which  the  complainant  may,  under  the  plan  of  construc- 
tion, from  time  to  time  be  proceeding  with  its  work. 

The  design  of  such  injunction  is  to  give  the  complainant  pos- 
session of  the  route  of  crossing  for  the  purpose  of  constructing 
its  tunnel  in  the  manner  sanctioned  by  the  decree.  It  is  restrict- 
ive in  that  it  forbids  interference,  and  it  is  mandatory  in  effect 
in  its  requirement  that  maintenance  of  existing  obstructions,  in 
the  shape  of  cars  upon  the  tracks  to  be  crossed,  shall  cease. 
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The  (lefendanls  have  disputed,  and  in  their  appeal  propose 
yet  to  dispute,  the  lawfulness  of  the  method  of  constructing  the 
tunnel  which  the  decree  prescribes.  Their  argument  b  that  such 
method  permits  the  severance  of  several  of  the  car  tracks  in  the 
yard  at  a  time  during  the  progress  of  the  work,  and  thus  sanc- 
tions the  temporary  putting  of  a  portion  of  the  yard  into  disuse, 
when,  in  fact,  it  is  possible  for  the  complainant,  at  additional 
expense,  to  accomplish  the  construction  without  severing  any  of 
the  tracks.  Therefore,  such  severance  and  the  consequent  de- 
privation of  the  use  of  part  of  the  yard  is  unnecessary,  and 
hence  an  unlawful  interference  with  them  in  the  exercise  of 
their  franchises. 

In  answer  to  this  application  they  insist  that  the  appeal  oper- 
ates as  a  guperaedeaa  of  the  injunctive  provisions  of  the  decree, 
so  that  pending  the  determination  of  the  appeal  no  movement 
may  be  made  by  the  complainant  under  the  protection  of  the 
decree,  and  they  are  not  restrained  from  resisting  any  attempt 
upon  the  complainant's  part  to  prosecute  the  construction. 

In  absence  of  any  statutory  r^ulation  or  established  practice 
or  court  rule  of  our  own,  the  English  practice  has  always  pre- 
vailed in  this  court.  Wed  v.  Paige^  1  Stock.  £0S;  Schenck  v. 
Ocmover,  2  Beaa.  S3;  Ratzer  v.  Ratzer,  2  Stew.  Eq.  162;  Hitch- 
cook  v.  Rhodes^  15  Stew.  Eq.  495. 

In  Hovey  v.  McDonald,  109  U.  S.  150,  Mr.  Justice  Bradley, 
who,  it  is  remembered,  at  one  time  was  an  eminent  practitioner 
in  this  court,  said :  ''  In  England,  until  the  year  1772,  an  appeal 
from  a  decree  or  order  in  chancery  suspended  all  proceedings, 
but  since  that  time  a  contrary  rule  has  prevailed  there.  The 
subject  was  reviewed  by  the  house  of  lords  in  1807  [75  Ves.  184]^ 
and  an  order  was  made  establishing  the  right  of  the  diancellur 
to  determine  whether  and  how  far  an  appeal  should  be  sus- 
pensive of  proceedings  subject  to  the  order  of  the  house  on  the 
same  subject.'* 

Our  cases  recognize  the  later  English  rule,  modified  somewhat 
by  court  rule,  as  prevailing  in  this  court. 

"  By  the  practice  of  the  English  court  of  equity,"  said  Chan- 
cellor Green  in  Conover  v.  Sctienck,  supra,  "  as  well  as  by  the 
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practice  of  this  court  so  far  as  r^ulated  by  statute,  an  appeal 
from  a  decree  in  equity^  either  interlocutory  or  final,  does  not 
stay  proceedings  in  the  case  below  or  prevent  the  issuing  of 
process  without  a  special  order  for  that  purpose/' 

In  the  earlier  case  of  Doughty  v.  SomerviUe  and  Easton  Sail" 
road,  Co.f  S  Halst.  Ch.  6i9,  the  same  distinguished  judge,  then 
chief-justice,  sitting  in  the  court  of  errors  and  appeals,  said ; 
'^  By  the  ancient  practice  it  was  held  that  an  appeal  from  a  court 
of  equity  stayed  all  further  proceedings  in  the  court  below ;  but 
by  the  modem  English  practice,  the  appeal  does  not  stay  pro- 
ceedings, but  an  order  for  that  purpose  must  be  obtained  in  the 
court  of  chancery  or  in  the  house  of  lords,  »  *  *  By  our 
practice,  an  appeal  from  an  interlocutory  decree  does  not  stay 
proceedings  except  by  an  order  of  this  court  or  the  court  of 
chancery  for  that  purpose.  If  an  appeal  from  a  final  decree  be 
filed  in  ten  days,  it  prevents  issuing  process  on  the  decree, 
RuUs  CL  Ch.,  Ride  XX/' 

The  rules  of  the  court  of  chancery  in  force  when  Chief- Justice 
Green  thus  wrote  are  to  be  found  in  Potts'  Chancery  PreoedentSf 
published  in  1841.    They  are  as  follows : 

"XX.  Op  Appeals. 

"  1.  In  case  of  an  appeal  from  an  order  or  interlocutory  decree,  the  appeal 
shall  not  stay  proceedings  thereon  without  an  order  of  this  court  or  of  the 
conrt  of  appeals  for  that  purpose  first  had,  and  upon  complying  with  such 
terms  as  the  court  making  the  order  to  stay  proceedings  may  impose. 

"  2.  In  case  of  an  appeal  from  any  final  sentence  or  decree,  if  the  party 
appealing  shall,  within  ten  days  after  such  final  sentence  or  decree,  file  his 
appeal  with  the  clerk  of  this  court,  it  shall  prevent  issuing  process  on  the  said 
decree  without  the  order  of  this  court  or  of  the  court  of  appeals  first  had  and 
obtained  for  that  purpose." 

The  rules  to-day  are,  in  substance,  the  same.     They  are : 

"  149.  An  appeal  from  an  interlocutory  decree  or  order  shall  not  stay  pro- 
ceedings in  the  cause  without  an  order  of  this  court  or  of  the  court  of  appeals 
for  that  purpose  first  had,  which  order  shall  be  granted  upon  such  terms  as 
the  court  making  it  may  impose. 

*'  150.  If  the  party  appealing  from  a  final  decree  shall,  within  ten  days  after 
the  filing  of  such  final  decree,  file  his  appeal  with  the  clerk  of  this  court,  pro- 
cess shall  not  issue  on  said  decree  without  the  order  of  thb  court  or  of  the 
court  of  appeals." 
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It  appears,  then,  to  be  clear  that  the  mere  taking  of  an  appeal 
from  this  court  is  without  effect  upon  subsequent  proceedings  in 
the  cause,  except  it  be  taken  from  a  final  decree  within  ten  days 
after  the  decree  is  made,  and  then  it  stays  process  in  execntion 
of  the  decree  unless  order  be  made  to  the  contrary. 

If  other,  relief  against  the  decree,  pending  the  determination 
of  the  appeal,  be  necessary  or  proper,  it  must  be  had  by  order 
of  this  court  or  of  the  appellate  tribunal. 

Moreover,  I  find  no  warrant  for  the  insistment  that  the  mere 
existence  of  an  appeal  suspends  or  in  any  manner  afiects  the 
present  inherent  validity  and  force  of  the  decree  appealed  from. 
The  person  in  whose  fiivor  it  is  rendered  is  denied  process  to 
enforce  it,  and  that  is  all.  Consequently,  where  the  decree  is 
itself  an  injunction,  that  injunction  is  in  force  and  must  be 
obeyed,  unless,  to  continue  the  status  quo  of  the  parties  pending 
the  determination  of  the  appeal,  this  court  or  the  court  of  errors 
and  appeals  shall  order  a  suspension  of  its  effect  And  it  is  not 
necessary  to  issue  a  writ  to  bind  the  parties  to  the  suit  to  obedi- 
ence to  such  a  decree.  Being  before  the  court,  they  are  bound, 
at  their  peril,  to  take  notice  of  the  provisions  of  any  decree  ren- 
dered in  due  course  upon  the  issues  tendered.  Hawkins  v.  State, 
JiS6  Ind.  S96. 

I  find  that  the  great  weight  of  authority  throughout  the 
country,  where  statutes,  similar  in  effect  to  our  rules  prevail, 
accords  with  this  view. 

In  the  case  of  Hovey  v.  McDonaldy  already  cited,  the  decree 
directed  a  receiver  to  deliver  certain  funds  to  the  defendants. 
After  appeal  had  been  duly  taken,  the  receiver  obeyed  the  decree, 
and  question  arose  in  the  United  States  supreme  court,  whether 
the  appeal  had  operated  as  a  supersedeas  so  that  the  decree 
should  not  have  been  obeyed,  and  the  court  held  that  it  had  not. 

Mr.  Justice  Bradley,  in  the  opinion  of  the  court,  said :  "  But 
the  decree  itself,  without  further  proceedings,  may  have  an 
intrinsic  effect  which  can  only  be  suspended  by  an  affirmative 
order  either  of  the  court  which  makes  the  decree  or  of  the  appel- 
late tribunal."  He  instances  the  decision  of  the  United  States 
supreme  court  in  the  Slaughter  House  Cases,  10  Wall,  S7S,  where 
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it  was  held  that  appeal  from  a  decree  gran  ting,  refusing  or  dis- 
solving an  injunction  does  not  disturb  the  operative  effect  of  the 
decree,  and  in  which  Mr.  Justice  Clifford  said :  *^  It  is  quite  cer- 
tain that  neither  an  injunction  nor  a  decree  dissolving  an  injunc- 
tion, passed  in  a  circuit  court,  is  reversed  or  nullified  by  an 
appeal  or  writ  of  error  before  the  cause  is  heard  in  this  court." 

In  the  New  York  court  of  appeals,  in  the  case  of  Siodh  Avenue 
RaUroad  Co.  v.  Oilbtrt  Elevated  Railroad  Co.,  71  N.  Y.  430, 
a  judgment  forbade  the  appellant  from  proceeding  with  the  con- 
struction of  its  railroad.  An  appeal  was  perfected  and  an  order 
was  obtained  staying  execution  upon  the  judgment,  and  then  the 
appellant,  notwithstanding  the  restraint  of  the  judgment,  having 
tied  up  its  affirmative  enforcement,  proceeded  with  the  erection 
of  its  road,  the  thing  forbidden  by  the  judgment.  A  judge  at 
chambers  thereupon  ordered  the  appellant  to  show  cause  why  it 
should  not  be  held  to  be  in  contempt.  The  general  term  of  the 
supreme  court  vacated  the  order,  and  its  action  was  carried  to 
the  court  of  appeals,  where  the  appeal  was  dismissed,  because  the 
action  of  the  general  term  appeared  to  have  been  put  upon  the 
ground  of  exercise  of  judicial  discretion  and  not  upon  the  ground 
of  want  of  power,  and  therefore  was  not  appealable.  But  in  the 
court's  opinion.  Judge  Allen  discussed  the  subject  we  consider, 
taking  views  which  have  commanded  general  approval  through- 
out the  country.  He  said :  ^'  By  the  appeal,  with  a  stay  of  pro- 
ceedings on  the  part  of  the  plaintiff  in  execution  of  the  judgment, 
the  judgment  was  not  annulled  or  its  obligations  upon  the  de- 
fendant impaired,  but  its  ^exeoyiion^  w&s  stayed — that  is,  the 
plaintiff  was  prohibited  from  issuing  process  in  execution  of  it. 
The  order  of  the  judge  was  in  substantial  compliance  with  the 
statute,  and  stayed  all  proceedings  on  the  part  of  the  plaintiff  in 
execution  of  the  judgment  But  this  did  not  affect  the  validity 
or  effect  of  the  judgment  pending  the  appeal,  so  far  as  it  bore 
upon  and  restrained  the  action  of  the  defendant,  its  servants  or 
agents.  It  did  not  absolve  them  from  the  duty  of  obedience 
and  permit  them  to  do  that  which  the  judgment  absolutely  pro- 
hibited, and  the  doing  of  which  would  cause  irreparable  mischief 
to  the  plaintiff  or. an  injury  which  could  not  certainly  be  com- 
pensated in  damages.^' 


Digitized  by  LjOOQ  IC 


174  CASES  IN  CHANCERY.  [64  Eq. 

Nat.  Docks  B.  R.  Co.  v.  Penna.  B.  B.  Co. 

To  the  same  effect  are  the  cases  of  Gardner  v.  Gardnery  87 
N.  Y,  18,  and  Gend  v.  Delaware  and  Htidaon  Canal  Ch.,  113 
N.  Y.  476,  In  the  latter  of  these  cases,  Mr.  Justice  Andrews 
said  :  "  The  judgment  in  this  case  prohibits  the  defendant  from 
using  its  structures  on  the  plaintiff^s  lands  in  the  way  in  which 
it  had  been  accustomed  to  use  them  for  several  years,  and  from 
depositing  culm  on  the  surface.  It  adjudges  the  right  as  claimed 
by  the  plaintiff,  and  denies  the  adverse  claim  of  the  defendant. 
The  judgment  operates,  of  its  own  force  and  without  further 
process,  as  a  prohibition  against  doing  the  act  enjoined.  The 
appeal  does  not  of  itself  relieve  the  defendant  from  the  duty  to 
obey  the  judgment. ^^ 

In  Indiana  the  same  doctrine  is  maintained  in  well-considered 
deliverances.  Central  Union  Telephone  Co.  v.  StaJtCy  110  Ind. 
eOS;  Hawkins  v.  State,  W6  Ind.  296.  And  in  /Stofe,  ex  reL 
Buschj  V.  Dillon^  96  Mo.  66,  where  the  effect  of  the  statutory 
provision  is  that  a  perfected  appeal  should  stay  execution  and 
all  further  proceedings  upon  the  judgment  appealed  from,  Mr. 
Justice  Brace  said :  ''  Our  law  r^ulating  practice  in  injunction 
and  appeals  is  essentially  the  same  as  that  prevailing  in  the  fed- 
eral courts  and  those  of  other  states,  and  the  overwhelming 
weight  of  authority  is  that  injunctions  ordered  on  final  bearing 
on  the  merits  are  not  vacated  by  an  appeal  from  that  decree.  A 
stay  of  proceedings,  from  its  nature,  operates  only  on  orders  and 
judgments  commanding  some  act  to  be  done  and  does  not  reach 
injunctions." 

The  wisdom  of  this  limitation  upon  the  effect  of  an  appeal, 
and  requirement  of  a  special  order  to  suspend  the  injunctive 
force  of  a  decree,  is  conspicuous  when  we  regard  the  infinite 
variety  of  situations  which  command  the  exercise  of  the  injunc- 
tion power  in  the  administration  of  justice,  and  consider  that  it 
is  impossible  to  formulate  any  uniform  scheme  of  suspension  by 
the  appeal  alone  which  may  not  be  used  as  an  instrument  of 
grievous  injustice.  Each  case  must  be  submitted  to  judicial 
discretion. 

There  is  no  doubt  as  to  the  power  of  the  courts,  original  and 
appellate,  to  ascertain  and,  by  order  in  furtherance  of  justice,  to 
preserve  the  status  quo  pending  appeal. 
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Id  Hovey  v.  McDonald^  Mr.  Justice  Bradley  said,  upon  this 
subject,  ^^  this  power  undoubtedly  exists,  and  should  always  be 
exercised  when  any  irremediable  injury  may  result  from  the 
effect  of  the  decree  as  rendered." 

So,  also,  it  is  affirmed  in  Chad  v.  Delaware  and  Hudson  Canal 
Co.,  lis  N.  Y.  476,  and  New  BrighJUm  Ac.  Railroad  Co.  v.  PUU- 
burg  Ac.  Railroad  Cb.,  105  Pa.  St.  IS,  2S. 

Upon  the  facts  presented  by  the  complainant's  petition  in  the 
present  matter  there  is  no  question  as  to  the  defendants'  disobe- 
dience of  the  injunctive  provisions  of  the  decree.  Not  only 
have  they  &iled  to  desist  from  maintaining  cars  upon  the  tracks 
specified  in  the  decree,  but  they  have  affirmatively  substituted 
for  cars  which  were  upon  one  of  the  tracks  when  the  decree  was 
made,  others  more  obstructive  of  the  work  which  the  decree 
permits.  Their  disobedience  has  consisted  of  not  only  negative 
omission,  but  also  of  active  commission.  The  facts  charged  are 
Dot  denied.  Refuge  is  taken  in  the  advice  of  counsel,  which 
was  in  accordance  with  the  insistment  here,  that  the  appeal  sus- 
pended the  force  and  effect  of  the  decree,  and  a  disavowal  upon 
the  part  of  Mr.  Brooks  of  any  intent  to  contemn  or  defy  the 
authority  of  the  court.  The  defence  is  available  as  tending  to 
eliminate  the  criminal  features  of  the  contempt  and  to  mitigate 
punishment,  but  it  does  not  change  the  fact  of  disobedience  and 
existence  of  at  least  constructive  contempt. 

Consideration  of  the  action  to  be  taken  by  the  court  remains. 
Should  it  inflict  punishment,  and  proceed,  as  the  complainant 
asks,  by  sequestration  or  otherwise,  to  enforce  obedience  to  its 
decree? 

It  is  argued  that  in  the  present  situation  of  affairs  such,  action 
would  be  equivalent  to  an  order  that  process  shall  issue  to  enforce 
the  decree.  It  is  true,  resort  to  sequestration,  which  appears  to 
be  a  proper  method  of  securing  obedience  in  case  of  corporate 
disobedience  ( United  States  v.  Memphis  &o.  Railroad  Co.,  6  Fed. 
Rep,  eS7, 239;  Thompson  v.  Pennsylvania  Railroad  Co.,  3  Dicik. 
Ch,  Rep.  106 f  110;  Spokes  v.  Branbury  Board  of  Health,  L.  R. 
1  Eq.J^S;  Attoy'ney-General  v.  Gh*eat  Northern  Railroad  Co.,  15 
Jur,  387 ;  Attorney- Oenei*al  v.  Birmingham  &c.  Board,  17  Ch. 
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Div.  686 y  693)y  would  lead  to  the  enforcement  of  the  decree,  and 
also  that  punishment  by  fine  or  otherwise,  leaving  the  decree  in 
force,  would  be  a  step  in  the  same  direction;  but  when  the 
court's  decree  is  disr^arded  or  deliberately  defied,  is  the  punish- 
ment of  the  contemner  to  be  withheld  because  it  may  operate  to 
deprive  him  of  an  advantage  which  the  court's  rules  of  procedure 
give  him?  Tlie  contrary  has  been  held,  even  where  the  issuance 
of  process  in  enforcement  of  a  decree  is  forbidden  by  statute 
(Siosth  Avenue  Railroad  Co.  v.  OUbert  Elevated  Railroad  Co., 
and  State,  ex  rel.  Buach,  v.  DiUon,  above  cited),  the  proceedings 
in  attachment  being  regarded  as  independent  and  jtm^i-criminal. 
And  this  is  the  true  rule,  otherwise  the  decree  of  the  court  would 
practically  be  a  nullity  from  the  time  the  appeal  is  taken  until 
it  shall  be  determined. 

In  the  argument  of  this  matter  the  defendants'  counsel  dis- 
tinctly declared  that  they  did  not  ask  for  the  suspension  of  tlie 
injunctive  force  of  the  decree,  that  they  denied  the  operative  force 
of  tlie  decree,  and  rested  upon  that  position  alone. 

In  this  attitude  of  afiairs  I  deem  it  to  be  my  duty,  in  meting 
out  punishment,  not  only  to  so  act  as  to  rebuke  the  at  least  con- 
structive indignity  to  the  court,  but  also  to  do  that  which  will 
insure  obedience  to  the  decree  in  respect  to  the  complainant's 
right  under  it.  ^  BUh,  Or,  L.  §  £69,  The  injunctive  power  of 
the  decree  remaining  in  force,  such  action  is  necessary  to  its  ade- 
quate protection,  and  must  be  taken,  notwithstanding  its  efiect 
may  be  the  enforcement  or  partial  enforcement  of  the  decree. 
Doubting  the  efficacy  of  a  mere  fine  to  accomplish  more  than 
punishment  for  the  ofience  against  the  court  itself,  because  of  the 
defendants'  preparation  and  manifest  disposition  to  resist  the 
complainant's  progress  by  force,  I  feel  constrained  to  also  resort 
to  sequestration.  I  will  fine  each  of  the  defendants  $10,  to  be 
paid  to  the  clerk  for  the  use  of  the  state,  in  accordance  with 
the  requirements  of  the  statute  {Rev.  p.  123  §  103)y  and  I  will 
direct  the  issuance  of  a  commission  of  sequestration,  limited  to 
the  car  yard  in  question  and  the  goods  and  chattels  of  the  de- 
fendant companies  while  therein,  to  the  end  that  they  be  so  con- 
trolled that  future  interference  with  the  prosecution  of  the  work. 
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permitted  by  the  decree  shall  be  prevented ;  which  commission 
shall  continue  in  force  until  the  crossing  shall  be  built^  nnless 
otherwise  directed  by  order  of  the  court,  but,  as  I  am  reluctant 
to  believe  that  the  defendants  will  not  immediately  give  satis- 
iactory  assurance  of  obedience  to  the  decree,  which  may  induce 
me  to  revoke  the  direction  for  sequestration,  the  issuance  of  the 
commission  will  be  withheld  for  thirty  days. 


George  W.  Kidd  and  American  Distributing  Company    g  m 


John  R.  Hurley  et  ux.  and  Catharine  V.  Furey. 

1.  A  surety  is  entitled  to  the  benefit  of  all  securities  which  the  creditor 
holds  against  the  principal  as  indemnity  against  loss  by  reason  of  his  surety- 
ship. The  surety's  right  in  this  respect  may  be  modified  or  controlled  by 
contract  between  him  and  his  principal,  but  does  not'  require  any  contract  for 
its  support  It  is  a  right  which  results  from  the  relation  ofsurety  and  princi- 
pal, independent  of  contract,  and  is  founded  on  the  principle  of  natural  justice 
of  placing  the  charge  where,  in  equity,  it  belongs. 

2.  In  equity  relief  will  be  afforded  to  a  surety  for  his  indemnity  out  of  the 
property  of  the  principal  where  the  equitable  rights  of  the  surety  may  be  pro- 
tected, without  prejudicing  the  substantial  rights  of  the  creditor. 

8.  In  such  a  case,  in  a  suit  for  the  foreclosure  of  a  mortgage  given  by  the 
surety,  all  parties  being  duly  before  the  court,  the  progress  of  the  cause  may, 
npon  equitable  terms,  be  stayed  until  the  securities  of  the  principal  shall  be 
first  exhausted. 


On  exceptions  to  master^s  report  in  foreclosure. 

On  the  13th  of  May,  1892,  Catharine  V.  Furey,  a  dealer  in 
liquors,  trading  under  the  name  of  John  Furey  &  Company,  was 
largely  indebted  to  the  complainants,  and,  desiring  them  to  give 
her  credit  in  excess  of  $25,000,  in  pursuance  of  an  arrangement 
with  them  procured  John  R.  Hurley,  with  his  wife,  to  mortgage 
property  in  the  city  of  Paterson,  which  belonged  to  Hurley,  to 
the  complainant  George  W.  Kidd,  "  for  the  purpose,^'  using  the 
language  of  the  mortgage, 
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'^  of  securing  unto  the  said  George  W.  Eidd,  his  heirs,  executors,  administra- 
tors and  assigns,  the  payment  of  any  sum  of  money  not  exceeding  five  thousand 
dollars,  which  is  now  or  may  hereafter  be  or  become  due  or  owing  from  the 
said  Catharine  Y.  Furey,  or  said  firm,  to  the  said  George  W.  Kidd,  and,  after 
the  payment  in  full  of  such  sum,  not  exceeding  five  thousand  dollars,  to  said 
Kidd,  to  hold  the  said  property  as  security  for  the  payment  to  said  corpora- 
tion of  such  part  of  the  sum  not  exceeding  the  amount  which  may  remain 
after  deducting  from  said  five  thousand  dollars  the  amount  paid  to  said  George 
W.  Kidd  as  foresaid ;  Tpinmded  aiwayi^  that  these  presents  are  upon  the  express 
condition  that  if  the  said  parties  of  the  first  part,  or  the  said  Catharine  V. 
Furey,  their  or  either  of  their  heirs,  executors  or  administrators,  shall  pay  or 
cause  to  be  paid  at  any  time  within  thirty  days  after  d^nand  made  upon  the 
said  Catharine  Y.  Furey,  her  heirs  or  legal  representatives,  five  thousand  dol- 
lars of  the  moneys  due  to  the  said  Kidd  and  to  said  corporation,  with  interest, 
or  if  the  aggregate  indebtedness  of  said  Catharine  Y.  Furey  or  of  the  firm  of 
John  Furey  A  Co.,  to  the  said  Kidd  and  the  said  corporation,  shall  at  any 
time  be  reduced  to  the  sum  of  twenty-five  thousand  dollars  or  less,  then  these 
presents  shall  be  void,  otherwise  of  full  force  and  virtue." 

The  complainants'  bill  seeks  the  foreclosure  of  this  mortgage 
and  makes  the  Hurleys  and  Mrs.  Furey  parties  defendant.  It 
allies  that  the  indebtedness  of  Catharine  Y.  Furey  to  the  oom- 
plainants  aggregates,  and  that  since  the  giving  of  the  mortgage 
it  has  always  aggr^ted,  more  than  $26,000.  Hurley  and  wife 
have  answered,  admitting  the  allegations  of  the  bill,  save  as  to 
the  amounts  due  to  the  complainants  since  the  giving  of  the 
mortgage,  and  as  to  those  all^ations  submitting  to  the  proofe 
when  produced.     Mrs.  Furey  has  not  answered. 

The  matter  thus  put  in  issue,  being  a  proper  subject  of  refer- 
ence to  a  master,  it  was  referred  to  one. 

The  proofs  and  admissions  before  the  master  show  that,  prior 
to  the  giving  of  the  Hurley  mortgage,  Mrs.  Furey,  to  secure  the 
complainants  the  first  $26,000  of  her  indebtedness  to  them,  gave 
them  a  mortgage  upon  her  dwelling  in  the  city  of  New  York, 
and  as  a  further  security  for  her  entire  indebtedness  to  them,  at 
any  time,  assigned  to  them  warehouse  certificates  for  seventy- 
five  barrels  of  whiskey,  worth,  after  the  complainants  paid  some 
12,910  for  tax  upon  it  and  expenses  incidental  to  its  safe  pres- 
ervation, from  $5,000  to  $5,500,  and  that  the  aggregate  indebt- 
edness to  the  complainants,  at  the  date  of  the  master's  report, 
including  the  amount  expended  to  preserve  the  whiskey,  was 
upwards  of  $32,700. 
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Upon  these  &cts  appearing,  the  defendauts  Hurley  insisted 
before  the  master  that  their  property  should  not  be  sold  before 
the  exhaustion  of  the  mortgfige  of  Mrs.  Furey  upon  her  dwelling, 
and  the  whiskey,  pledged  for  the  whole  indebtedness. 

The  master  reported  adversely  to  this  claim,  and  because  of 
such  report,  the  exceptions  are  filed. 

Upon  the  hearing  of  the  exceptions,  the  complainants  and 
answering  defendants  agreed  that  the  question  so  raised  before 
the  master  should  be  heard  and  disposed  of  as  though  properly 
presented  by  the  pleadings,  and  that  the  pleadings  be  here- 
after amended,  if  need  be,  so  that  the  question  may  be  presented 
by  the  record. 

Mr.  William  B,  Oourkyy  for  the  exceptants. 

Mr.  James  P.  Northropy  for  the  complainants. 

The  Chancellor. 

The  equity  insisted  upon  by  the  answering  defendants  arises 
from  the  circumstances  that  the  debtor  has  given  the  complain- 
ants security  for  her  debt  to  them.  That  fact  does  not  appear 
by  the  bill,  and  hence  the  equity  was  not  presented  when  Mrs. 
Farey  was  called  upon  to  answer.  To  bind  her  now,  it  should 
be  alleged  by  cross-bill  or  answer  by  way  of  cross-bill,  so  that 
she  may  have  her  day  in  court. 

The  indebtedness  consists  of  three  parts — $25,000  secured  by 
the  mortgage  on  the  dwelling  in  New  York,  $5,000  secured 
by  the  mortgage  in  question,  and  a  surplus  of  some  $2,700. 
The  whiskey  is  pledged  as  security  for  the  whole  indebtedness. 
The  right  of  the  creditors  is,  to  be  fully  paid  from  these  three 
sources. 

At  the  same  time  the  answering  defendants,  as  sureties,  in 
absence  of  a  special  agreement  to  the  contrary  with  their  prin- 
cipal, are  entitled  to  the  benefit  of  her  securities  held  by  the 
complainants,  after  the  payment  of  the  complainants,  as  indem- 
nity against  loss  by  reason  of  their  suretyship. 

This  right,  in  a  surety,  i3  one  which,  in  the  language  of  Mr. 
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Justice  Depue^  in  the  opinion  of  the  court  of  errors  and  ap- 
peals^ in  Philadelphia  and  Reading  Railroad  Co.  v.  LiMey  14 
Stew,  Eq.  619,  ^*  results  from  the  relation  of  surety  and  principal, 
independent  of  contract^  and  is  founded  upon  principles  of  natural 
justice  of  placing  the  charge  where  in  equity  it  belongs/' 

When,  then^  the  debt  is  paid  by  the  surety^  he  will  be  entitled 
to  be  subrogated  to  all  the  properties,  belonging  to  his  principal, 
which  the  creditor  holds  as  security  for  the  debt,  in  order  that 
he  may  indemnify  himself  against  loss  under  his  suretyship. 
At  law,  he  will  be  compelled  to  pay  the  debt,  and,  after  that, 
may  look  to  the  collaterals  of  his  principal  for  indemnity,  but 
in  equity,  which  does  more  exact  justice  under  the  circumstances 
of  the  given  case,  if  there  be  circumstances  from  which  it  ap- 
pears directly  or  by  reasonable  inference  that  substantial  injury 
or  prejudice  will  not  result  to  the  creditor  by  the  enforcement, 
in  the  first  instance,  of  the  surety's  right  to  have  the  debt  paid 
from  his  principal's  property,  the  surety  may,  in  a  case  of  hard- 
ship to  himself,  compel  the  creditor  to  resort  to  the  securities  in 
the  creditor's  hands  or  under  his  control,  the  property  of  the 
principal,  in  satisfaction  of  the  debt,  before  coming  upon  him. 
JnoJfe  V.  Black,  2  C.  E.  Or.  189, 196;  Philadelphia  and  Read- 
ing Railroad  Co.  v.  lAtUe,  supra. 

In  the  present  case  the  testimony  before  the  master  was  taken 
between  the  complainants  and  the  answering  defendants  to  de- 
velop whether  the  answering  defendants  shall  have  the  relief 
indicated,  and  it  has  disclosed  a  situation  in  which  it  does  not 
appear,  and  is  not  to  be  inferred,  that  the  enforcement  of  resort 
to  the  principal's  securities  in  the  first  instance  will  result  in 
substantial  prejudice  to  the  complainants,  and  in  which  it  does 
appear  that  it  will  be  a  hardship  to  the  answering  defendants  to 
raise  and  pay  f  6,000,  a  large  portion  of  which  may  not  be  ulti- 
mately required  of  them.  But  it  does  appear  that,  in  any  event, 
part  of  the  $6,000  must,  by  reason  of  the  insufficiency  of  the 
other  securities,  come  from  the  answering  defendants'  mortgage. 
The  debt,  adding  to  it  for  the  purposes  of  the  following  calcula- 
tion the  amount  paid  for  the  preservation  of  the  whiskey,  is 
upwards  of  |32,700,  and  it  is  a  simple  mathematitsal  proposition^ 
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as8DiDiDg,as  I  justly  may,  in  the  absence  of  all  proof  to  the  con- 
trary, most  strongly  for  the  sureties,  that  the  $25,000  mortgage 
will  fully  pay  $26,000  of  the  indebtedness,  that  upwards  of 
$7,700  will  remain  to  be  satisfied  out  of  the  whiskey  and  the 
mortgage  of  the  answering  defendants,  and,  if  the  whiskey  be 
worth  $6,000,  that  upwards  of  $2,700  necessary  to  the  satisfac- 
tion of  the  debt  must  come  from  the  Hurley  mortgage.  This 
being  so,  it  will  be  but  equitable  to  require  that  such  sum  shall 
be  paid  to  the  complainants  as  a  condition  precedent  to  any  stay 
of  this  suit  until  the  securities  of  the  debtor  shall  be  exhausted. 

But  even  this  relief  should  not  be  afibrded  until  Mrs.  Furey 
9hall  be  brought  into  court  upon  this  issue.  The  court  should 
proceed  upon  sure  premises.  It  may  be  that,  by  some  agree- 
ment with  the  sureties,  Mrs.  Furey  has  the  right  to  have  their 
liability  exhausted  before  resort  is  had  to  her  securities.  In 
short,  it  may  be  that  the  right  claimed  does  not,  in  &ct,  exist. 

The  order  of  reference  to  the  master  required  him  simply  to 
report  the  amount  due  upon  the  mortgage  of  the  answering  de- 
fendants, and  whether  the  mortgaged  premises  should  be  sold  in 
parcels  or  together.  The  insistence  of  those  defendants  upon  a 
right  to  resort  to  their  principal's  securities,  in  the  first  instance, 
does  not  show  that  $6,000  is  not  due  upon  their  mortgage,  and 
such  equity  cannot  be  urged  upon  exception  to  the  master's 
ruling,  that  by  reporting  against  it  he  has  failed  to  find  the 
correct  amount  due.  It  was  not  referred  to  him  to  ascertain 
and  report  upon  the  merits  of  the  question  argued  under  the 
exceptions. 

I  find,  however,  that  in  the  master's  calculation  of  the  amount 
due  upon  the  mortgage  in  the  suit,  he  debited  the  complainants' 
account  with  their  expenditure  of  $2,910  in  preservation  of  the 
whiskey.  It  is  obvious  that  the  answering  defendants  cannot 
be  charged  with  that  expenditure.  That  charge  must  be  against 
the  security  it  protects,  and  is  only  to  be  taken  into  the  general 
account  if  the  whiskey  is  to  be  made  presently  available  to  the 
answering  defendants  in  reduction  of  that  which  they  are  to  be 
called  upon  to  pay.  I  have  so  regarded  it  in  stating  the  equity 
to  which  they  are  entitled.     Upon  the  basis  of  disallowing  that 
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charge  against  the  general  account,  the  amount  due  upon  the 
mortgage  here  in  foreclosure,  at  the  date  of  the  master's  report, 
was  14,825.34  instead  of  $5,000.  To  secure  this  small  reduc- 
tion the  exceptions  are  well  taken. 

I  will  \lispose  of  this  matter  in  this  way :  If  the  answering 
defendants  desire  to  amend  their  answer  so  that,  by  waj  of  cross- 
bill, it  will  claim  the  equity  above  discussed  and  bring  Mrs. 
Furey  with  the  complainants  before  the  court  upon  it,  they  may 
apply  to  do  so  within  a  reasonable  time  to  be  fixed  by  the  order 
hereon,  or  if  Mrs.  Furey  will  consent  to  an  order  staying  the 
suit  until  her  securities  shall  be  resorted  to,  I  will  so  stay  tlie 
suit  upon  the  answering  defendants  paying  to  the  complainants, 
on  account  of  their  claim  against  the  mortgage  herein,  the  amount 
which  will  remain  after  subtracting  from  the  sum  of  $32,700 
and  upwards  found  by  the  master,  $25,000  (amount  of  Furey 
mortgage)  and  $5,000  (estimated  value  of  the  whiskey). 

If  neither  of  these  courses  shall  be  pursued,  I  will  make  the 
usual  foreclosure  decree,  and  direct  the  sale  of  the  mortgaged 
premises  to  raise  and  pay  $4,825.34  with  interest  from  the  date 
of  the  master's  report. 


National  Shoe  and  Leather  Bane  op  the  City  op 
New  York 


Simon  August,  Jacob  S.  August,  Abraham  S.  August 
and  Henrietta  August. 

The  mortgagor  and  owner  in  possession  of  chattels  subject  to  a  mortga^^ 
which  is  void  as  to  creditors  for  want  of  registry  and  possession  taken  under 
it,  but  is  good  as  between  the  parties,  may  sell  and  dispose  of  the  goods  with 
the  consent  of  the  mortgagee,  and  pay  the  proceeds  to  the  mortgagee  on  account 
of  the  mortgage  debt,  and  the  mortgagee  may  retain  such  proceeds  of  sale  as 
against  a  judgment  creditor  of  the  mortgagor  who  has  failed  to  make  a  levy. 


Final  hearing  on  pleadings  and  proofs. 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]     FEBRUARY  TERM,  1896.  183 

Nat  Shoe  and  Leather  Bank  v,  August 

The  suit  was  commenced  by  a  creditors'  bill  framed  under  the 
eighty-eighth  and  subsequent  sections  of  the  Chancery  act  {Rev. 
p.  ISO).  An  order  for  discovery  was  made  therein  and  the  de- 
fendants were  examined,  and  subsequently  a  new  bill  was  filed, 
based,  in  part,  upon  the  result  of  the  said  discovery. 

The  complainant  is  a  judgment  creditor  of  the  defendants 
Simon,  Jacob  and  Abraham  August.  The  debt  is  that  of  Jacob 
and  Abraham,  who  were  doing  business  when  it  was  contracted 
under  the  name  of  "August  Brothers.*'  Simon  August,  the 
other  defendant,  appeaiB  to  occupy  the  position  oT  endorser. 
The  object  of  the  bill  iB  to  obtain  a  decree  against  Henrietta 
August,  who  is  the  wife  of  Bimon  and  mother  of  Jacob  and 
Abraham,  for  the  payment  by  her,  on  account  of  complainant's 
judgment,  of  certain  moneys  received  by  her  from  her  two  sons, 
proceeds  of  the  sale  of  personal  property  belonging  to  them  as 
composing  the  firm  of  August  Brothers.  Complainant  recovered 
judgment  in  New  York,  on  the  5th  day  of  December,  1893, 
and  suit  having  been  brought  on  that  judgment  in  the  Essex 
county  circuit  court,  judgment  was  there  recovered  on  tho  9th  of 
December,  1894,  and  execution  thereon  returned  unsatisfied. 

The  firm  of  August  Brothers  failed  in  August,  1893,  and  on 
the  24th  day  of  that  month  they  executed  to  their  mother,  the 
defendant  Henrietta,  a  paper  in  these  words : 

**  Whereas  we,  August  Brothers,  composed  of  Jacoh  S.  August  and  Abe  8. 
August,  are  uidcbted  to  Henrietta  August  in  the  sum  of  twenty-seven  thousand 
two  hundred  and  fiftj-eight  dollars  and  seventj-six  cents  ($27,258.76). 

"Now  we,  the  said  August  Brothers,  do  hereby  grant,  bargain,  sell  and 
transfer  unto  the  said  Henrietta  August  all  the  goods,  wares,  merchandise, 
stock  in  trade,  and  three  cutting  machines  belonging  to  us,  and  now  stored  in 
the  subcellar  of  the  premises  No.  8  West  3d  street  in  the  city  of  New  York, 
together  with  all  policies  of  insurance  thereon. 

"  To  have  and  to  hold  to  the  said  Henrietta  August,  as  security  for  the  pay- 
ment of  the  said  indebtedness  to  her,  with  authority  to  her  to  hold  and  sell 
the  same  at  public  or  private  sale,  with  or  without  notice  to  us,  and  after  the 
payment  of  the  expenses  of  such  sale  and  the  said  indebtedness,  with  interest 
in  full,  to  render  the  overplus,  if  any,  to  us  or  our  assigns. 

*^  Witness  our  hands  and  seals  this  24th  day  of  August,  1893. 

"August  Bbothebs.  [l.  s.] 
"Jacob  S.  August,  [l.  s.] 
"Abe  S.  August.        [l.  s.] 

"Acknowledgment  dated  August  24th,  1893." 
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This  document  was  never  filed  or  recorded  in  any  public  office 
as  a  chattel  mortgage  or  otherwise.  At  the  time  it  was  made  the 
goods  covered  by  it  were  on  storage  in  the  suboellar  of  a  ware- 
house In  New  York  city,  in  the  possession  of  a  firm  (Bemheim, 
Bauer  &  Company)  who  were  friends  of  August  Brothers^  and 
who  permitted  them  to  use  their  suboellar  for  the  purpose  of 
storing  and  selling  these  goods.  No  manual  or  other  possession 
of  them  was  ever  taken  by  Mrs.  August,  unless  the  possession 
of  her  sons  can  be  deemed  her  possession.  They  sold  of  the 
goods  more  than  sufficient  to  pay  complainant's  judgment,  and 
either  paid  the  proceeds  directly  to  their  mother  or  placed  them 
to  her  credit  in  bank,  or  with  business  houses  in  New  York 
city. 

The  disputed  question  of  &ct  in  the  case  is  whether  August 
Brothers  were,  at  the  time,  indebted  to  their  mother  in  the  sum 
mentioned  in  said  instrument,  or  in  any  other  sum.  And  the 
disputed  questions  of  law  are  (1)  whether,  if  the  firm  was  so 
indebted,  the  instrument  executed  by  them  to  their  mother  was, 
in  substance,  a  chattel  mortgage;  and  if  it  be  a  chattel  mortgage, 
then  (2)  whether  its  existence  under  the  circumstances  renders  Mrs. 
August  liable  to  account  for  the  moneys  received  by  her  from 
her  sons  as  the  proceeds  of  the  sale  of  said  goods.  It  was  agreed 
that  the  state  of  the  law  in  New  York  might  be  arrived  at  by  a 
consideration  of  the  adjudged  cases  as  reported,  and  from  the 
statutes,  a  copy  of  which  relating  to  chattel  mortgages  was 
offered  in  evidence. 

Mr.  Bishop  (of  New  York)  and  Mr,  Joseph  F.  Randolph^  for 
the  complainant. 

Mr,  Fredetic  W.  Stevens,  for  the  defendants. 

Pitney,  V.  C. 

First.  A  reading  of  the  instrument  in  question  leads  me  to 
the  conclusion  that  it  is,  in  its  essential  features,  a  mortgage,  and 
not,  as  was  contended  by  counsel  for  defendants,  a  mere  convey- 
ance absolute  with  power  of  sale  for  the  purpose  of  paying,  pro 
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tanto,  a  debt.  The  use  of  the  words,  "  to  have  and  to  hold  to 
the  said  Henrietta  August  as  security  for  the  payment  of  the 
said  indebtedness  to  her,''  and  the  provision  for  rendering  the 
surplus  to  the  grantors,  seem  to  me  to  render  it  a  mortgage 
rather  than  an  absolute  conveyance.  A  right  of  redemption 
upon  payment  of  the  indebtedness  is  clearly  implied,  it  seems  to 
me,  from  the  use  of  the  language  quoted. 

Second.  The  statute  of  New  York  relating  to  chattel  mort- 
gages is  substantially  the  same  as  ours,  and  instruments  of  that 
nature  are  absolutely  void  as  against  creditors  unless  recorded, 
or  unless  immediate  and  actual  possession  is  taken  under  them. 
Here  I  find,  as  a  matter  of  fact,  that  no  sufficient  possession  was 
taken.  There  was  proof  offered  of  authority  for  the  sons,  or 
one  of  their  clerks  or  salesmen,  to  take  possession  in  the  name 
of  their  mother;  but  it  was  so  clearly  colorable  and  contrary  to 
the  spirit  of  the  act,  that  I  conclude,  as  above  stated,  that  there 
was  no  possession  taken. 

The  result  is  that  the  instrument  is  absolutely  void  as  against 
the  complainant,  who,  it  was  admitted,  was  a  creditor  at  the 
time  the  instrument  was  executed,  for  the  very  debt  on  which 
its  judgment  is  founded. 

Third.  These  propositions  having  been  resolved  in  favor  of 
the  complainant,  its  counsel  take  the  position  that,  having  exe- 
cuted such  a  paper,  and  having  purported  to  act  under  it,  the 
moneys  which  were  the  proceeds  of  the  sales  of  the  goods  cov- 
ered by  it  may  be  followed  by  a  judgment  creditor  into  the 
hands  of  the  mortgagee  of  the  void  mortgage.  This  position  is 
taken  in  the  face  of  the  admitted  proposition  that  it  was  entirely 
lawful  for  August  Brothers  to  prefer  their  mother  as  a  creditor 
by  selling  the  goods  in  the  ordinary  way  and  paying  her  the 
proceeds. 

The  difficulty  with  the  complainant's  position  is  apparent  at 
once.  It  claims,  in  one  breath,  that  the  mortgage  is  absolutely 
void,  and  that,  at  the  same  time,  it  may  derive  a  benefit  from  its, 
so  to  speak,  native  existence. 

There  is  a  line  of  cases  decided  in  New  York,  cited  and  relied 
upon  by  counsel,  which  hold  that  where  the  mortgagee  of  a 
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chattel  mortgage  which  is  void  by  reason  of  not  having  been 
recorded  and  immediate  possession  not  having  been  taken  under 
it^  subsequently  and  without  the  concurrence  of  the  mortgagor^ 
takes  possession  under  it,  and  by  virtue  of  it  sells  the  goods  and 
receives  the  money^  a  judgment  creditor,  who  recovers  judgment 
subsequent  to  the  sale  of  the  goods  founded  upon  a  debt  existing 
at  the  time,  may  recover  from  the  mortgagee  the  moneys  so  by 
him  received.  Such  was,  in  effect,  the  cases  of  McmdevUle  v. 
Avef-y,  lU  N.  Y.  376 y  and  8Uiphm%  v.  PenvM,  US  N.  Y.  J^76. 
In  the  first  case  the  defendant  (Avery)  was  the  holder  of  two 
chattel  mortgages  executed  by  one  Beck— one  to  Avery  directly 
and  the  other  to  a  bank  of  which  he  was  president,  and  by  the 
bank  assigned  to  him.  The  mortgage  to  the  bank  was  the  older 
of  the  two  and  was  not  recorded,  and  no  possession  was  taken 
nnder  it  until  the  later  mortgage  was  executed,  when  immediate 
possession  was  taken  under  both  by  Avery,  who  sold  the  goods. 
And  it  was  held,  reversing  the  supreme  court,  that  the  receiver 
appointed  under  a  judgment  recovered  by  one  Ross,  a  creditor 
of  Beck,  could  recover  against  Avery  so  much  of  the  proceeds 
of  the  sale  of  the  goods  as  was  appropriated  by  him  to  the  pay- 
ment of  the  mortgage  of  the  bank.  At  the  bottom  of  page  386, 
the  learned  judge,  speaking  for  the  court  of  appeals,  says :  '^  The 
general  term  based  its  decision  [in  favor  of  the  bank]  upon  the 
ground  that  the  debt  to  the  bank  having  been  a  valid  one,  and 
having  been  paid  out  of  the  mortgaged  property  before  any  lien 
was  obtained  thereon,  another  creditor  could  not  compel  the 
mortgagee  to  refund  the  money,  on  the  ground  that,  as  against 
creditors  generally,  the  mortgage  given  to  secure  the  paid  debt 
would  have  been  adjudged  void.  Two  classes  of  cases  are  cited 
by  the  supreme  court  to  sustain  this  conclusion.  [Omitting  the 
first  class.]  ^Second.  That  the  objection  that  a  chattel  mortgage 
is  void  is  not  available,  when,  before  any  creditor  had  questioned 
its  validity,  the  mortgagor  delivered  the  chattels  to  the  mortgagee 
and  authorized  an  immediate  sale  thereof  by  him.  *  *  * 
As  to  the  second  [class],  there  is  no  doubt  as  to  the  right  of  a 
debtor  to  prefer  any  creditor  and  to  pay  his  debt  in  full,  either 
in  money  or  property,  to  the  exclusion  of  all  others.     But  to 
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apply  that  principle  to  this  case  is  to  ignore  completely  the  facts 
pleaded  and  foand  by  the  court  There  was  no  daim  that  tlie 
property  sold  toas  turned  over  by  Beck  [the  debtor]  to  Avery  in 
payment  of  the  debt.  The  complaint  alleged  thai  the  property 
was  sold  by  Avery  under  the  mortgage^  and  this  fact  was  not 
denied  by  the  answer.^  The  court  also  found  that  Avery,  by 
virtue  of  both  mortgages,  took  possession  of  the  mortgaged 
property,  and  as  such  mortgagee  caused  the  same  to  be  advertised 
at  public  sale  and  sold  under  said  mortgages.  There  is  nowhere 
way  suggeMcn  in  the  evidence  or  findings  that  the  mortgage  was 
waived  or  abandoned,  or  ihat  the  dtbtor  had  voluntarily  delivered 
the  property  to  Avery  with  authority  to  sell  ii.  Everything  that 
was  done  was  pursuant  to  and  wnder  the  mortgages.  Avety  could 
not  and  did  not  claim  to  have  received  the  property  or  the  proceeds 
of  the  sale  in  payment  of  his  debt  as  the  voluntary  act  of  the 
debtor,  but  as  mortgagee.  He  cannot,  therefore,  assert  against 
the  claim  of  other  creditors  the  honesty  of  his  own  debt.  The 
mortgage  being  void,  all  proceedings  under  it  were  void,  and 
although  he  may  possess  an  honest  claim,  he  cannot  retain  prop- 
erty obtained  by  him  under  a  fraudulent  mortgage  against  a 
pursuing  creditor.  The  proceedings  taken  to  collect  the  debt  are 
unlawful.*' 

It  will  thus  be  seen  that  the  decision  was  put  upon  the  distinct 
ground  that  the  claim  of  Avery  rested  upon  the  mortgage,  and 
not  upon  a  voluntary  payment  by  the  debtor. 

In  the  next  case — Stephens  v.  Perrine — ^the  failing  debtors, 
Aldrich  &  Company,  had  given  a  chattel  mortgage  to  the  defend- 
ant in  the  action,  Mrs.  Perrine,  to  secure  her  for  money  due  her, 
but  it  was  not  recorded  until  a  month  after  it  was  given,  and  the 
omission  to  file  was  intentional,  and  there  was  no  immediate 
change  of  possession.  On  the  day  the  mortgage  was  filed  the 
mortgagee  took  possession,  and  after  advertisement,  sold  the 
property  and  bought  it  as  the  highest  bidder  at  the  auction  sale. 
Other  creditors  obtained  judgment  subsequent  to  the  sale  under 
the  chattel  mortage,  and  upon  executions  being  returned  unsat- 
isfied, a  receiver  was  appointed.  He  brought  this  action  to  set 
aside  the  mortgage  and  recover  the  property  or  its  value.    Judg- 
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raent  was  rendered  for  plaintiff  in  the  court  of  first  instance,  not 
on  the  ground  that  the  mortgage  was  not  given  to  secure  an  actual 
indebtedness^  but  that  it  was  absolutely  void  because  it  had  not 
been  recorded  as  soon  as  made.  It  was  held  on  appeal,  revers- 
ing the  supreme  court,  that  the  receiver,  under  the  judgments, 
was  entitled  to  recover  on  the  ground  that  the  mortgagee  claimed 
under  the  mortgage,  having  taken  possession  under  iiy  there  being 
no  emdenoe  that  it  was  done  by  the  consent  or  concurrence  of  the 
mortgagor.  The  case  was  put  substantially  on  the  same  ground 
as  that  of  Mandeville  v.  Avery ,  as  will  be  seen  by  an  examina- 
tion of  the  opinion  of  Judge  Peckham,  on  pages  480  to  482. 
At  page  481  he  says :  **  If,  before  any  lien  had  been  acquired  by 
the  creditors,  the  mortgagors  had  delivered  the  property  to  the 
mortgagee  in  payment  of  her  debt,  she  could  have  then  held  it, 
because  it  would  have  been,  in  such  a  case,  a  transfer  of  property 
by  them  in  payment  of  their  debt,  and  although  it  would  have 
been,  in  fact,  preferring  such  debt,  yet  it  would  have  been  a 
preference  which  the  mortgagors  then  had  the  right  to  make. 
But  in  this  case  there  was  nothing  of  the  kind  done.  The  mortr 
gagee  acted  under  and  by  virtue  of  her  mortgage  all  the  time. 
The  mortgagors  did  not  deliver  the  property  to  her  in  payment 
of  her  debt.  She  took  it  under  the  assumed  right  given  by  the 
mortgage.''  He  then  refers  to  the  opinion  of  Judge  Earl,  in 
Tremaine  v.  Mortimer ,  1^8  N.  Y.  i,  where  that  learned  judge 
says  that :  '^  The  mortgagor  in  a  mortgage  which  has  not  been 
filed  may,  as  between  himself  and  his  creditors,  treat  the  mort- 
gage as  if  it  did  not  exist,  and  before  the  creditors  obtain  a  lien 
on  the  property,  he  may  deal  with  it  in  any  honest  way.  He 
may  sell  it,  or  assign  and  transfer  it  and  give  an  absolute  title, 
or  he  may  deliver  the  property  to  the  mortgagee  in  payment  of 
his  debt.''  And  again,  in  distinguishing  two  other  cases,  he 
says :  *'  It  will  be  seen,  upon  a  perusal  of  the  facts,  that  it  was 
the  act  of  the  mortgagor  by  his  general  assignment  in  each  of 
the  cases,  made  subsequent  to  the  making  of  the  mortgage, 
which  transferred  the  title  and  caused  the  decisions  in  those 
cases." 

The  language  of  Judge  Earl  above  quoted  is  quite  in  point 
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None  of  the  cases  cited  by  counsel  go  further  than  the  two  just 
referred  to,  and  the  radical  difference  between  these  cases  and 
that  in  hand  is  that  in  the  New  York  cases  possession  was  taken 
and  title  claimed  under  a  mortgage  absolutely  void  at  the  moment 
when  possession  was  taken.  Here  whatever  change,  actual  or 
constructive,  of  possession  took  place,  occurred  at  the  moment 
when  the  mortgage  was  executed.  So  that  it  was  always  either 
absolutely  void  or  absolutely  good. 

Here  it  is  plain  that  Mrs.  August  claimed  and  got  nothing 
under  the  mortgage.  The  mortgagors  remained  in  possession 
and  sold  the  goods  and  voluntarily  paid  the  proceeds  to  their 
mother. 

In  answer  to  the  very  able  and  ingenious  argument  of  the 
counsel  for  complainant  upon  this  point,  I  make  this  general 
remark :  It  seems  to  me  that  the  complainant  is  in  this  dilemma : 
If  Mrs.  August  did  not  take  possession  under  the  mortgage  as 
is  alleged,  and  as  I  find,  then  it  was  absolutely  void ;  she  claims 
nothing  under  it ;  and  her  sons  had  the  right,  as  against  com- 
plainant, to  sell  the  property  and  pay  her  her  debt  out  of  the 
proceeds.  If,  however,  the  sons  or  any  other  person  acting  as 
her  agent,  took  possession  of  the  goods,  it  being  admitted  that 
whatever  possession  was  taken,  was  taken  immediately,  then  the 
mortgage  was  perfectly  good ;  and  I  do  not  see  how  the  com- 
plainant can  say  in  this  case  that  it  was  void  for  one  purpose 
and  good  for  another.  In  other  words,  the  two  sons  were  in  the 
actual  possession  of  the  goods,  and  such  possession  was  either  in 
their  own  right  as  owners  and  mortgagors,  or  in  the  right  of 
their  mother  as  mortgagee  as  her  agents  and  representatives. 
In  either  case  they  had  the  right  to  sell  the  goods,  and  she  had 
the  right,  if  her  claim  was  just,  to  receive  and  hold  the  proceeds 
of  salee  as  against  their  creditors  not  having  actual  liens.  As 
between  mother  and  sons  this  mortgage  was  good,  though  void 
as  to  creditors;  and  the  right  of  the  mortgagor  and  owner 
while  in  possession  and  before  levy  made  to  sell  and  dispose  of 
the  chattels  with  the  consent  of  the  mortgagee  of  a  mortgage 
void  as  to  creditors,  and  to  pay  the  proceeds  to  the  mortgagee, 
is  conceded,  not  only  by  the  two  cases  relied  upon  by  the  com- 
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plainant  and  above  mentioned,  bat  by  other  New  York  cases, 
notably  KUchm  v.  Lawery,  1S7  N.  Y.  63. 

It  follows  that  this  last  question  of  law  I  must  decide  against 
the  complainant,  and  hold  that  if  August  Brothers  did,  in  good 
&ith,  owe  their  mother  the  moneys  claimed,  they  had  a  right  to 
sell  the  goods  and  pay  the  proceeds  to  her,  and  thereby  prefisr 
her  as  a  creditor. 

The  argument  that  the  instrument  in  question  was  actually 
made  use  of  to  hinder  creditors  has  not  escaped  my  attention. 
The  evidence  indicates  that  the  bulk  of  the  goods  was  sold  after 
complainant  recovered  judgment  in  New  York.  No  proof  was 
offered  to  show  that  the  mortgage  was  at  any  time  used  to  pre- 
vent the  sheriff  from  making  a  levy.  No  proof  was  offered 
that  he  ever  attempted  to  make  one.  The  law  governing  the 
case  being  well  known  to  complainant,  it  follows  that  the  instru- 
ment could  not  stand  in  the  way  of  the  sheriff  making  a  levy, 
except  when  set  up  by  some  one  in  the  actual  possession  of  the 
goods  as  the  agent  and  representative  of  Mrs.  August,  the  mort- 
gagee, for,  in  order  to  satisfy  the  statute,  the  possession  must  not 
only  be  actual  but  continued.  Now,  there  is  no  proof  of  any  such 
claim  made  to  the  sheriff.  On  the  other  hand,  it  appears  that 
the  defendant  Jacob  was  examined  upon  supplemental  proceed- 
ings upon  complainant's  judgment  in  New  York,  on  the  16th  of 
February,  1894.  He  then  disclosed  the  whereabouts  of  the  stock 
of  goods,  and  the  fact  that  it  had  been  transferred  to  his  mother 
in  payment,  or  attempted  payment,  of  her  claim  against  the 
firm,  and  that  he  and  his  brother  were  in  actual  possession  and 
engaged  in  selling  the  goods,  and  were  paying  the  proceeds  over 
to  their  mother.  The  general  nature  of  the  deed  of  transfer 
was  stated  by  the  deponent  from  memory,  and  its  present  posses- 
sion and  custody  by  his  mother's  counsel  in  New  York  frankly 
and  freely  stated.  Whether  an  effort  was  made  at  that  time  by 
complainant  to  see  and  ascerjbain  its  true  nature  does  not  appear. 
But  it  does  appear  that  it  was  produced  by  some  person  and 
seen  by  counsel  for  complainant  at  the  examination  of  the  de- 
.  fendants  held  under  the  bill  for  discovery  before  a  master,  in 
May,  1894,  and  the  true  situation  of  afiairs  and  the  l^al  rights 
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of  the  partieft  were  then  fully  developed  and  made  plain.  There 
was  no  conoealment.  At  that  tiiae  only  about  $7,000  of  goods 
had  been  sold,  while  the  total  sales  reached  $19,000.  Com- 
plainant's judgment  is  less  than  $7,000.  It  thus  appears  that 
complainant  had  ample  opportunity  to  issue  an  alias  execution 
in  New  York  and  levy  upon  goods  enough  to  pay  its  debts  after 
it  had  complete  information  as  to  the  situation  of  affairs  and  the 
rights  of  the  parties.  Why  such  proceeding  was  not  taken  does 
not  appear. 

No  point  was  made  that  the  complainant  obtained  a  lien  under 
the  laws  of  New  York  upon  the  goods  by  the  mere  delivery  of 
the  execution  to  the  sheriff  without  actual  levy. 

Fourth.  This  brings  me  to  the  question  of  ftct  in  the  cause, 
was  there  an  actual  debt  due  from  August  Brothers  to  their 
mother? 

The  answer  to  this  question  requires  us  to  go  back  to  the 
original  formation  of  the  firm  of  August  Brothers,  in  the  year 
1878,  and  to  the  situation  of  the  family  at  that  time. 

Simon  August,  the  &ther,  who  has  died  pending  this  suit  and 
before  the  hearing,  was  for  many  years  a  merchant  in  the  cloth- 
ing trade  in  the  city  of  New  York,  being  the  head  of  the  mercan- 
tile house  of  August,  Bemheim  &  Bauer,  which  was  continued 
after  his  retirement  under  the  name  of  Bemheim,  Bauer  &  Com- 
pany. The  uncontradicted  evidence  of  his  wife  and  children  is 
that  he  was  at  one  time  a  man  of  considerable  means,  and  of 
good  commercial  standing.  They  had  four  sons,  whose  names, 
stated  in  the  order  of  their  ages,  are  Elias,  Jacob  S.,  Abraham 
S.  and  Charles.  Elias  and  Jacob  formed  the  first  partnership 
of  August  Brothers,  in  1878.  They  had  some  little  money  of 
their  own,  and  other  moneys  were  given  to  them  by  their  father 
and  mother  to  use  as  capital.  In  addition  to  out-and-out  gifts, 
their  father  and  mother,  as  they  all^e,  also  loaned  them  money. 
The  books  of  August  Brothers  show  a  credit  to  Henrietta 
August,  on  September  17tb,  1878,  of  $6,000  cash.  She  is 
afterward  credited  r^ularly  with  interest  on  that  sum,  and 
charged  with  some  small  payments,  apparently  on  account  of 
interest.    The  first  question  is  as  to  the  origin  of  that  $6,000. 
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She  says  that  it  was  the  proceeds  of  a  mortgage  which  she  had 
and  which  she  sold,  and  the  origin  of  the  mortgage  debt  was 
money  which  her  husband  gave  her  from  time  to  time  for  the 
support  of  the  family  and  for  her  own  use^  and  that,  being  of 
a  saving  disposition,  she  saved  it  np  and  accumulated  it.  She 
certainly  had  money  in  savings  banks  prior  to  1878,  to  the 
amount  of  several  thousand  dollars,  as  shown  by  the  bank 
accounts.  The  father's  account  is  also  credited  at  the  same  time 
on  the  books  with  $30,000  or  more  cash  loaned. 

On  the  2d  of  January,  1880,  the  third  son,  Abraham  S. 
August,  was  admitted  as  a  partner  into  the  firm  of  August 
Brothers,  although  he  was  not  yet  quite  of  age,  and  on  that  day 
his  mother,  as  the  defendants  all  swear,  made  him  a  present  of 
$6,000,  and  his  father  made  him  a  present  of  $4,000,  to  put  in 
as  capital,  and  his  mother's  account  on  the  books  of  the  firm  is, 
on  that  day,  charged  with  $6,000,  and  his  father's  account  with 
$4,000,  and  both  sums  credited  to  Abraham  S.  August.  •  Then 
on  the  last  day  of  that  year,  1880,  the  account  of  Simon  August, 
on  the  books,  is  charged  with  $10,000,  and  the  account  of  Hen- 
rietta August  is  credited  with  $10,000  transferred  from  the 
account  of  Simon.  This,  the  defendants  swear,  was  a  present 
from  the  father  to  the  mother,  perfected  by  a  transfer  by  debit 
and  credit  from  the  fisither's  to  the  mother's  account,  and  this  is 
the  real  commencement  of  her  claim.  She  is  credited  with  in- 
terest on  that  sum  from  year  to  year  up  to  the  31st  of  December, 
1884,  and  charged  with  some  payments  made  on  account.  She 
is  further  credited,  on  the  19th  of  September,  1884,  with  the 
sum  of  $4,692.03.  This  sum,  the  sons  explain,  was  not  paid 
into  the  firm  at  that  time,  but  was  the  accumulation  of  a  series 
of  loans  in  smaller  sums  previously  from  time  to  time  made  by 
their  mother  to  the  firm  and  carried  on  the  petty-cash  book,  and 
then  on  September  19th,  1884,  by  her  direction,  transferred  in 
a  lump  from  that  book  to  her  general  account,  so  that  on  the 
31st  of  December,  1884,  she  stands  credited  with  a  balance  of 
$16,372.58.  She  is  credited  with  interest  from  time  to  time  on 
that  sum,  and  on  the  17th  of  June,  1886,  she  is  credited  with 
the  sum  of  $6,758.14,  which,  like  the  previous  sum  of  $4,692.03, 
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under  date  of  September  19tb,  1894,  was  composed,  as  her  sons 
swear,  of  items  of  money  previously  deposited  by  ber  witb  tbem 
from  time  to  time  and  entered  on  tbe  petty-oasb  book,  and  then 
transferred  by  her  direction  in  a  body  to  her  ledger  account. 
Afterward  interest  is  added  and  charges  made  for  moneys  paid,  so 
that  the  balance,  on  the  31st  of  October,  1887,  was  $23,864.50. 
That  balance  is  found  on  Ledger  No.  3  of  August  Brothers. 
Ledger  No.  4  of  August  Brothers  and  the  accompanying  journal 
are  missiog.     They  covered  the  period  from  1887  to  the  fall  of 

1890.  On  January  Ist,  1890,  Elias  August  left  the  firm,  and 
the  business  was  continued  under  the  same  name  by  the  two 
brothers,  Jacob  and  Abraham,  the  defendants  herein.  Their 
ledger,  called  Ledger  No.  1  of  the  new  firm,  shows  a  credit  to 
Henrietta  (there  called  Henrietta  8.  August,  meaning  Henrietta, 
the  wife  of  Simon,  to  distinguish  her  from  another  Henrietta 
August,  the  wife  of  another  man  of  that  name),  January  6th, 

1891,  of  $481.22;  October  31st,  1891,  interest  and  discount, 
$28.87 ;  November  1st,  cash,  $1,500,  and  on  the  same  day  with 
$25,000,  it  being  alleged  and  sworn  to  by  the  defendants  that 
that  $25,000  was  the  balance  due  her  upon  the  last  ledger, 
No.  4,  of  the  previous  firm  of  August  Brothers,  their  evidence 
being  that  on  the  last  day  of  the  year  1890  there  was  due  her 
$25,481.22  on  the  missing  ledger,  and  of  that  sum  $481.22  was 
carried  forward  to  the  new  firm  ledger  on  the  6th  of  January, 
1891,  and  the  even  money,  $25,000,  stood  to  her  credit  on  the 
old  ledger  until  the  1st  of  November,  when  it  was  transferred  to 
the  new  ledger,  the  reason  for  this  delay  being  that  the  old  firm 
was  in  liquidation,  and  these  and  similar  accounts  were  not  car- 
ried forward  to  the  new  firm  ledger  until  the  solvency  of  the  old 
firm  was  proven  by  its  liquidation.  They  swear  that  it  was  so 
proven,  and  that  the  old  firm's  debts  were  all  paid  and  the  stock 
of  goods  taken  by  the  new  firm,  and  that  the  mother  directed 
that  her  account  should  be  transferred  to  the  new  firm.  She  is 
further  credited  with  interest  and  discounts,  and  with  divers 
items  of  cash,  so  that  the  balance  on  the  5th  of  December,  1892, 
was  $27,258.76. 

The  firm  fell  into  difficulties  early  in  1893,  and  attempted  to 
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liquidate.  Tbey  paid  a  great  many  of  their  debts,  aggregating 
a  large  majority  of  their  indebtedness ;  moved  away  from  their 
former  place  of  business,  and  placed  their  remaining  stock  of 
goods  in  the  suboellar  of  the  firm  of  Bernheim,  Bauer  &  Com- 
pany, and  sold  them  out  as  before  stated,  and  paid  the  proceeds 
to  their  mother  in  payment  of  this  debt. 

The  original  books  of  the  firm  were  produced  in  court,  having 
been  taken  possession  of  by  a  receiver  appointed  under  proceed- 
ings supplemental  to  judgment  in  the  city  of  New  York,  and 
were  inspected  by  the  court.  In  addition  to  the  entries  on  the 
books  themselves,  Mrs.  August  produced  seven  statements,  pur- 
porting to  be  transcripts  of  the  ledger,  made  from  time  to  time, 
in  the  handwriting  of  some  bookkeeper  or  member  of  the  firm, 
which  she  said  were  sent  to  her  from  time  to  time  for  her  satis- 
faction. They  are  dated,  respectively,  January  1st,  1885,  Jan- 
uary 22d,  1886,  January  1st,  1887,  November  1st,  1887, 
October  31st,  1888,  November  1st,  1890,  and  November  Ist, 
1891.  A  comparison  with  the  ledgers  produced  shows  them  to 
be  true  transcripts  so  far  as  the  books  are  produced.  They  have 
the  appearance  of  being  genuine,  and  of  having  been  made  at 
the  time  they  respectively  bear  date.  No  promissory  note  was 
ever  given,  or  other  evidence  of  indebtedness  except  these  state- 
ments. She  swears  that  she  trusted  her  sons  to  take  care  of  her 
money  and  pay  her  interest  on  it,  and  that  the  statements  of  ac- 
count which  she  received  from  time  to  time  were  all  the  evidence 
that  she  required  or  desired.  There  is  no  room  for  doubt  as  to 
the  authenticity  of  the  books  or  the  genuineness  of  the  entries 
found  therein.  The  statements  of  account  produced  by  Henri- 
etta supply  documentary  evidence  of  the  existence  of  the  balance 
in  her  favor  on  the  missing  Ledger  No.  4. 

If  these  facts  are  reliable,  then  the  indebtedness  is  established. 

Their  reliability  is  attempted  to  be  met  and  overthrown  by 
the  preliminary  examinations,  taken  under  the  creditors'  bill,  of 
the  three  defendants  Henrietta,  Jacob  and  Abraham.  I  have 
read  those  examinations  with  great  care,  and  have  compared  them 
with  the  evidence  of  the  same  persons  given  orally  at  the  hear- 
ing of  the  cause,  and  with  the  entries  on  the  books,  and  I  come 
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to  the  ooDcIusioD  that,  while  there  are  some  apparent  inconsist- 
eucies  raised  from  the  casual  reading  of  the  preliminary  exami- 
nation, I  find  that,  upon  closer  examination,  most  of  them  dis- 
appear or  are  otherwise  satisfiau^torily  accounted  for.  Mrs. 
August  never  saw  the  books  of  account,  knew  nothing  about 
them,  except  as  she  was  furnished  with  statements.  I  think  it 
quite  manifest  that  when  she  was  first  examined  she  had  not 
looked  at  the  statements  for  a  long  time — ^in  fact,  had  not  pre- 
pared herself  at  all  for  the  examination.  She  is  of  foreign 
birth,  and  speaks  and  understands  our  language  pretty  well,  but 
not  perfectly.  She  is  somewhat  advanced  in  years.  The  most 
suspicious  thing  in  her  evidence  is  that  she  at  first  had  forgotten 
that  her  husband  had  given  her  $10,000  to  loan  to  the  firm ; 
but  I  think,  taken  altogether,  her  evidence  is  clearly  consistent 
with  the  evidence  of  her  sons  and  the  books,  including  the 
transcripts  from  the  savings  bank  books  which  have  been  put  in 
evidence ;  that  she  was  a  saving  woman,  and  did  put  by  money 
from  time  to  time  as  she  received  it ;  and  that  her  money  was 
put  to  her  account  with  her  sons  from  time  to  time  in  compara- 
tively small  amounts.  There  is  no  dispute  but  that  her  husband 
was,  at  that  time,  a  man  of  considerable  means ;  in  good  mercan- 
tile standing  up  to  a  very  recent  date ;  and  there  is  nothing  im- 
probable in  the  statement  that  he  made  her  presents  fi*om  time  to 
time  of  money,  and  that  she  saved  considerable  of  what  was 
given  her  for  her  personal  use,  and  what  may  be  termed  "  house- 
money.^^ 

The  conclusion  that  I  have  reached  on  this  part  of  the  case  is 
contrary  to  my  first  impressions,  and  is  made  in  full  conscious- 
ness of  the  duty  of  the  court  to  scrutinize  these  family  accounts 
with  great  care.  Notwithstanding  these  considerations,  I  am 
forced  to  the  conclusion  that  the  debt  to  Henrietta  was  a  real 
one  in  one  sense  of  the  word — that  is  to  say,  it  was  not  in  any 
sense  fictitious ;  the  money  was  originally  had  and  used  by  the 
old  firm. 

It  was  urged  that  even  if  that  be  so,  and  the  old  firm  did 
actually  have  their  mother's  money  to  the  extent  claimed,  still  it 
does  not  sufficiently  appear  that  the  debt  was  not,  in  fact,  paid 


Digitized  by  LjOOQ  IC 


196  CASES  IN  CHANCERY.  [54  Eq. 

Nat  Shoe  and  Leather  Bank  v.  Aug^t 

by  the  old  firm  in  the  course  of  its  liquidation ;  that  there  are 
circumstances  tending  to  show  that  such  was  the  fact.  In  the 
first  place,  it  is  urged  that  the  absence  of  the  last  ledger,  No.  4, 
of  the  old  firm,  and  the  corresponding  journal,  is  suspicious  and 
not  well  accounted  for.  So  far  as  relates  to  the  accounts  given 
by  the  members  of  the  firm  under  oath,  of  the  loss  of  those 
books,  I  cannot  say  that  there  was  anything  suspicious  in  the 
manner  in  which  that  evidence  was  given.  The  remarkable  cir- 
cumstance is  that  two  large  books  like  these  should  have  disap- 
peared and  not  reveal  themselves  upon  the  careful  search  which 
appears  to  have  been  made.  All  the  books  were  moved  with 
and  at  the  same  time  as  the  stock  of  goods  was  moved  from  the 
store  formerly  occupied  by  August  Brothers  to  that  of  Bemheim, 
Bauer  &  Company,  and  these  two  books  in  question  were  first 
missed  after  that  removal.  The  brothers  swear  that  diligent 
search  was  immediately  made  for  them,  without  success.  The 
only  probable  theory  that  suggests  itself  to  my  mind  as  to  their 
loss  is  that  they  were  separated  from  the  larger  mass  for  the 
purpose  of  the  liquidation  of  the  old  firm,  and  were  never 
restored  to  their  proper  place,  and  were  overlooked. 

Another  circumstance  relied  upon  as  suspicious  is  that  tlie 
entry  on  the  ledger  of  the  old  firm  of  $25,481.22  as  of  Novem- 
ber Ist,  1890,  to  the  credit  of  Mrs.  August,  appears  to  have 
been  made  at  two  sittings,  the  figures  "  25 ''  at  one  time  and  the 
figures  "  481 .22  '^  at  another  time.  How  long  apart  the  sittings 
were  the  expert  was  unable  to  state.  I  have  already  referred  to 
the  separation  of  these  two  component  parts  of  the  whole  sum 
of  $25,481.22  on  the  ledger  of  the  later  firm.  The  ledger  upon 
which  this  difierence  was  found  by  the  expert  was  an  extra 
ledger,  called  a  pocket  ledger,  kept  by  the  firm  as  a  transcript 
of  their  regular  ledger,  and  deposited  each  night  in  a  neighbor's 
safe  for  safety  in  case  of  fire.  The  one  in  question  covered  but 
a  few  of  the  last  entries  of  the  year  1890,  which  was  the  last 
year  of  the  existence  of  the  old  firm  of  August  Brothers.  They 
seem  to  have  made  up  their  accounts  each  year  to  November  Ist^ 
1890,  and  it  may  well  be  that  the  figures  "25"  were  written 
firsts  and  then,  after  exact  calculations  of  interest  were  made. 
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to  ascertain  the  precise  odd  dollars  and  cents  due,  the  figures 
"481.22''  were  added,  it  may  be,  half  an  hour,  or  an  hour,  or 
twenty-four  hours  later.  While  I  am  pretty  well  satisfied  that 
the  expert's  evidence  is  reliable,  I  am  not  satisfied  that  they 
indicate  any  fraudulent  manufacture  of  a  debt.  The  circum- 
stances do  not  reveal  any  occasion  that  the  firm  had,  at  that 
time,  to  indulge  in  any  such  fraudulent  entries.  The  other 
books  of  the  firm — ^the  check-books,  hank  pass-books  and  others, 
showing  their  daily  transactions — ^were  preserved.  The  com- 
plainant had  access  to  them  while  they  were  in  the  possession 
of  August  Brothers,  and  they  were  subsequently  taken  away 
by  the  receiver  and  produced  at  the  trial  by  the  complainant. 
They  had  every  opportunity  to  ascertain  whether  they  disclosed 
any  evidence  of  payment  of  this  large  sum  to  Mrs.  Henrietta 
August.  No  such  evidence  is  pointed  out.  I  find  myself 
unable  to  infer  a  payment  of  this  loan  from  the  circumstances 
referred  to. 

But  counsel  for  complainant  take  the  further  point  that  these 
family  aocounts,  including  one  not  before  mentioned,  to  Minnie 
August,  the  wife  of  Jacob,  were  so  arranged  and  carried  on  the 
books  as  to  work  a  fraud  on  the  creditors,  and  should  not  be 
paid  until  afi^r  the  creditors  are  paid,  they  being,  in  point  of 
fact  as  against  creditors,  mere  contributions  to  the  capital  and 
subject  to  the  payment  of  all  the  debts.  I  am  unable  to  find 
anything  in  the  evidence  to  warrant  that  conclusion.  It  does 
not  appear  that  representations  were  ever  made  by  the  firm  as  to 
their  capital  in  which  a  fraudulent  use  was  made  of  these  loans, 
or  that  their  indebtedness  to  their  relatives  was  ever  denied  or 
concealed.  The  fact  that  persons  so  engaged  in  business  are 
liable  to  owe  confidential  debts  is  notorious,  and  creditors  inquir- 
ing into  the  financial  standing  of  their  debtors,  or  proposed 
debtors,  always  make  inquiries  on  that  subject.  These  credits 
to  their  relatives  were  kept  openly  upon  their  regular  ledgers, 
and  I  am  unable  to  perceive  upon  what  principle  it  can  be  held 
that  they  were  capital  and  not  debts. 

I  think  the  bill  should  be  dismissed,  and  will  so  advise. 
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62    508 

Jl_ml  Frederick  V.  D,  Skillman,  executor  &c.  of  Ebeuezer  King, 

deceased, 


Lizzie  A.  Wiegand. 

1.  Where  an  account  is  opened  and  money  deposited  by  a  father  in  the 
joint  names  of  himself  and  his  child,  in  a  savings  bank  whose  by-laws  provide 
for  the  issuing  of  a  pass-book  to  each  depositor  and  require  its  production 
when  money  is  drawn,  the  question  whether  the  intention  of  the  parent  is  to 
create  a  joint  estate  with  absolute  right  of  survivorship  or  merely  to  make  the 
child  his  agent  for  convenience  in  drawing  the  money,  is  to  be  determined  by 
the  circumstances  of  the  case  and  the  conduct  and  declarations  of  the  parent. 

2.  Where  it  clearly  appears  that  such  deposit  is  not  merely  for  the  con- 
venience of  the  parent  in  drawing  money,  and  not  with  the  intention  to  make 
a  gift  to  the  child  in  case  of  its  surviving  the  parent,  a  subsequent  change  of 
intention  and  determination  to  make  a  gift  to  the  child  must  be  proven  by 
clear  and  satisfactory  evidence.  The  mere  permitting  the  account  to  remain 
in  joint  names  and  loose  declarations  indicating  a  gift  are  not  sufficient. 


Heard  on  bill,  answer  and  proofs. 

Mr,  James  D.  Manning^  for  the  complainant. 

Mr,  Henry  Puster,  for  the  defendant. 

Pitney,  V.  C. 

The  contest  in  this  cause  is  over  the  sum  of  $2,776.99,  drawn 
by  the  defendant,  Mrs.  Wi^and,  out  of  the  Provident  Institu- 
tion for  Savings,  known  as  the  Bee  Hive  Bank,  in  Jer^j  City, 
the  day  before  the  death  of  the  complainant's  testator,  Ebenezer 
King.  The  money,  at  the  time,  stood  on  the  books  of  the  bank, 
as  shown  by  the  pass-book,  in  the  joint  names  of  the  testator 
and  the  defendant,  by  her  maiden  name  of  Lizzie  A.  King.  She 
was  the  testator's  daughter.  He  died  on  the  29th  of  September, 
1891,  at  her  house  in  Jersey  City,  in  his  eighty-second  year. 

The  by-laws  of  the  bank  provide  that  the  pass-book  held  by 
the  depositor  must  be  produced  when  money  is  drawn. 
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The  bill  allies  that  the  bank  account  was  opened  by  the  tes- 
tator in  1875,  and  that  all  the  moneys  deposited  therein  were 
his  own  moneys,  and  not  those  of  the  defendant ;  that  the  tes- 
tator, for  convenience  to  himself,  so  that  moneys  could  be  drawn 
therefrom  without  his  personal  presence  at  the  bank,  caused  the 
name  of  his  daughter  to  be  joined  with  his  own  in  the  pass- 
book. The  answer  admits  that  the  account  was  opened  in  the 
joint  names,  so  that  drafts  could  be  obtained  without  testator's 
personal  attendance  at  the  bank,  but  denies  that  this  was  done 
for  the  sole  convenience  of  testator.  The  answer  does  not  deny 
the  express  charge  in  the  bill,  that  the  moneys  deposited  to  the 
joint  account  were,  at  the  time  of  such  deposit,  the  moneys  of 
the  testator.  The  answer  further  states  that  the  defendard  drew 
the  amomd  in  question  from  the  bank  by  both  the  implied  and 
expressed  consent  and  knoioledge  of  the  testator.  It  further  states 
that  the  account  was  kept  in  the  joint  names  of  the  defendant 
and  her  &ther,  so  that,  in  case  of  the  death  of  either  of  the  said 
parties,  the  survivor  could  draw  the  amount  due  thereon  and 
close  the  same  without  the  expense  of  administration  or  other 
1^1  steps.  It  further  charges  and  insists  that  the  said  deposits 
were  made  for  the  sole  benefit  of  the  defendant,  and  that  she 
drew  the  amount  by  her  father's  special  instance  and  request, 
made  to  her  personally,  on  the  day  that  she  drew  the  same. 

The  following  facts  appeared :  For  many  years  prior  to  the 
1st  of  January,  1891,  the  testator  had  been  employed  at  Jersey 
City  at  a  salary.  His  bank  account  commenced  on  the  2d  of 
December,  1875,  with  a  deposit,  of  $100,  and  increased  by  sub- 
sequent deposits,  mainly  in  small  sums,  and  additions  of  interest, 
from  month  to  month,  and  year  to  year,  until  it  amounted,  on 
the  28th  of  September,  1891,  to  $2,776.99.  He  appears  to  have 
been  a  widower  for  many  years,  and  to  have  kept  house,  one  or 
more  of  his  daughters  acting  as  housekeeper,  up  to  the  1st  of 
May,  1891,  when  he  broke  up  housekeeping  and  went  to  live 
with  his  daughter  Mrs.  Wiegand.  His  family  consisted  at  first 
of  fonr  daughters  and  two  sons,  but  the  sons  dying,  and,  as  I 
infer,  without  issue,  there  remained  the  four  daughters,  viz., 
Mrs.  Sarah  Skillmau,  the  wife  of  complainant,  Mrs.  Minnie 
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Lemont,  Mrs.  Lizzie  Wiegand  and  Matilda  King,  a  helpless 
cripple  and  invalid^  who  always  lived  with  her  father.  Mrs. 
Lemont  was  twice  married ;  became  a  widow  in  1884,  when  she 
came  home  to  live  with  her  father.  Shortly  after  that  Mrs. 
Wi^and  married  and  went  to  Philadelphia,  and  lived  there 
until  May,  1891.  In  March,  1891,  Mrs.  Lemont  married  a 
second  time,  and  later  went  to  live  with  her  present  husband, 
leaving  her  father  without  any  housekeeper  except  Matilda,  who 
was  unable  to  perform  the  duties  thereof.  Shortly  after  Mrs. 
Lemont's  marriage,  Mrs.  Wiegand  bought  a  house  in  Jersey  City, 
and  took  her  father  and  Matilda  to  live  with  her. 

The  proofs  show  that  the  bank  account  was  originally  opened 
in  the  name  of  the  testator  alone,  and  that  several  years  after- 
ward he  caused  his  daughter  Lizzie  A.  King's  name  to  be  inserted 
in  the  original  book.  His  object  and  purpose  in  making  this 
change  was  not  shown  by  direct  evidence,  but  the  circumstances 
show  that  it  was  done,  not  for  the  purpose  of  making  a  gift  to 
Miss  King,  or  creating  a  joint  estate  with  the  right  of  "survivor- 
ship, but  merely  for  convenience  for  drawing  money.  In  point 
of  fact,  he  retained  possession  of  the  book  and  treated  the  money 
on  (le[)osit  as  his  individual,  exclusive  property  up  to  at  least  a 
very  short  time  before  he  died.  His  declarations  and  conduct  all 
point  in  that  direction,  and  they  are  competent  for  that  purpose, 
as  the  authorities  all  agree,  especially  as  evidence  was  given  by 
the  defence  of  the  same  character.  Be  that  as  it  may,  no  objec- 
tion was  made  to  their  introduction.  The  deposit  in  bank  con- 
stituted his  whole  property  with  the  exception  of  a  small  house 
and  lot  which  rented  for  $18  a  month,  subject  to  a  tax  of  $55, 
equal  to  $4.50  a  month,  and  subject  to  repairs  and  insurance, 
which  would  reduce  its  net  rent  to  not  more  than  $12  a  month. 

On  the  13th  of  January,  1891,  while  still  living  in  his  own 
house  with  his  daughters,  Mrs.  Lemont  and  Matilda,  he  made 
his  will,  giving  everything  that  he  had,  both  real  and  personal, 
to  his  daughter  Matilda,  her  heirs  and  assigns  forever,  and  then 
appointed  the  complainant,  his  son-in-law,  his  executor,  adding 
these  words : 

"And  I  direct  his  attention  to  the  fact  of  there  being  money 
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to  my  credit  in  the  Provident  Institution  for  Savings^  in  Jersey 
City/^ 

Before  and  after  the  time  of  making  this  will,  he  declared  that 
his  intention  was  that  his  whole  estate,  including  the  money  in 
bank,  should  go  to  his  daughter  Matilda,  giving  as  a  reason 
that  she  was  helpless  and  that  his  other  children  were  provided 
for;  and  such  intention  and  desire  was  a  matter  of  general  talk 
and  understanding  among  all  the  children,  and,  I  am  satisfied, 
was  known  by  the  defendant,  Mrs.  Wiegand. 

At  the  execution  of  the  will  testator  was  advised  by  the  coun- 
sel who  drew  and  witnessed  it,  that  it  would  be  prudent  for  him 
to  have  the  bank  deposit  put  in  his  individual  name,  and  after- 
wards, in  the  month  of  March,  he  took  the  pass-book  to  the 
bank  for  that  purpose,  but  upon  being  informed  by  the  officers 
that  such  change  would  involve  a  loss  of  interest  (the  regular 
dividend  days  being  the  1st  of  January  and  the  1st  of  July),  he 
refrained  and  left  it  standing  in  the  joint  names  of  himself  and 
danghter. 

About  the  1st  of  April,  1891,  after  the  marriage  of  Mrs, 
Lemont,  Mrs.  Wiegand  determined  to  purchase  a  house  in  Jersey 
City  and  move  there,  and  to  that  end  wrote  her  sister,  Mrs. 
Skillman.  to  make  a  contract  to  purchase  a  certain  house  and 
to  procure  from  her  father  the  down  money  necessary  for  that 
purpose;  and  at  Mrs.  Skillman's  request  testator  went  to  the 
bank  on  the  8th  of  April  and  drew  $160,  and  handed  $100  of 
it  to  Mrs.  Skillman  for  thp  purpose  of  securing  the  contract  for 
the  house,  but  upon  the  express  condition  that  it  was  to  be 
repaid  to  him,  and  it  was  repaid  to  him  by  Mrs.  Skillman,  who 
procured  it  from  the  defendant.  This  was  the  last  money  drawn 
from  the  account  until  September  28th,  1891.  The  semi-annual 
dividend  of  interest  was  credited  as  of  the  1st  of  July,  and  by 
the  draft  on  September  28th,  1891,  interest  from  July  Ist  was 
lost. 

The  testator  was  apparently  taken  sick  and  obliged  to  take  to 
his  bed  only  a  few  days  before  he  died.  One  of  the  complain- 
ant's witnesses  saw  him  the  day  before  he  died,  and  found  him 
hardly  able  to  speak.     Beyond  that  evidence  none  is  given  as  to 
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his  physical  and  mental  condition  during  the  last  few  days  of 
his  life,  nor  as  to  how  the  pass-book  came  into  the  possession 
and  under  the  immediate  control  of  the  defendant,  nor  what 
induced  her  to  go  to  the  bank  and  draw  the  money  at  the  time 
she  did.  No  evidence  was  given  in  support  of  the  allegation  of 
the  answer  that  defendant  drew  the  money  by  the  request  of  her 
&ther. 

The  executor,  after  the  funeral,  ascertained  that  the  money 
had  been  drawn  the  day  before  the  testator's  death,  and  then, 
with  a  witness,  called  on  Mrs.  Wi^and  and  demanded  the 
money.  She  declined  to  give  it.  He  then  spoke  of  the  bill  for 
the  burial  lot  and  the  funeral  expenses  which  he  had  paid,  and 
she  intimated  that  they  would  be  paid,  but  declined  to  give  him 
the  money.  Neither  in  that  conversation  nor  in  any  other  did 
she  at  any  time  state  on  what  ground  her  daim  to  keep  the 
money  rested,  but  stated  as  a  reason  why  she  would  not  give  it 
up  that  she  was  unwilling  it  should  go  into  the  hands  of  the 
complainant  and  his  wife.  Matilda  Eing  left  Mrs.  Wi^and 
voluntarily  shortly  after  her  father's  death,  and  went  to  the 
Skillmans  to  live. 

Evidence  was  given  of  declarations  by  the  testator,  made  a 
few  weeks  before  he  died,  that  "  they "  had  compelled  him  to 
make  a  will,  but  that  Lizzie  '^  would  down  them  alL"  The 
evidence  fails  to  indicate  that  the  least  pressure  was  brought  to 
bear  upon  the  testator  to  make  the  will.  On  the  contrary,  it 
seems  to  have  been  strictly  in  accordance  with  both  his  wishes 
and  duty. 

The  question  in  this  class  of  cases  is  whether  it  was  the  inten- 
tion of  the  creator  of  the  joint  estate  to  give  to  his  joint  tenant 
the  right  of  survivorship,  or  whether  the  title  was  so  vested  in  him 
in  trust  for  the  creator.  Where  the  creator  stands  in  the  relation 
of  parent  toward  the  joint  tenant,  the  usual  presumption  is  that 
the  arrangement  and  intention  were  that  the  parent  was  to  have 
the  sole  use  for  his  life,  with  right  of  survivorship,  and  the  child 
was  to  have  the  right  of  survivorship.  Such  arrangements  have 
been  quite  common  in  England  in  dealing  with  stocks  of  various 
kinds,  where  they  have  been  used  to  evade  l^cy  duty  and  pro- 
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bate  fees,  but  in  the  absence  of  the  parental  relation  the  presamp- 
tion  is  that  the  donee  of  the  joint  tenancy  holds  as  trustee  for 
the  creator.  In  all  cases,  however,  of  personalty  the  courts  look 
at  the  circumstances  aud  declarations  of  the  creator  of  the  joint 
estate,  made  both  before  and  after  its  creation,  in  order  to  deter- 
mine whether  it  was  made  in  trust  for  the  creator  or  as  a  gift 
with  right  of  survivorship. 

The  authorities  show  that  the  courts  are  less  disposed  to  infer 
a  gift  from  the  deposit  of  money  in  the  joint  names  of  the  owner 
and  another,  than  in  the  case  of  vesting  stocks  in  such  joint 
names.  The  reason  of  this  is  obvious.  Stock  of  any  kind  is  an 
investment,  and  the  certificate  is  not  the  evidence  of  a  debt,  but 
of  an  interest  in  some  business  enterprise,  and  there  is  little  or 
no  room  for  the  motive  of  convenience.  On  the  other  hand,  and 
especially  in  view  of  the  well-known  practice  of  savings  banks  to 
pay  money  only  upon  the  presentation  by  the  depositor  in  person 
of  his  or  her  pass-book,  the  motive  of  Convenience  in  drawing 
money  without  personal  attendance  becomes  at  once  prominent 
and  a  not  uncommon  purpose  in  the  placing  of  moneys  in  bank 
to  joint  account.  The  effect  of  the  creation  of  such  joint  account 
is,  in  such  cases,  simply  to  make  the  one  party  the  agent  of  the 
other  to  draw  the  money ;  and  in  case  of  a  savings  bank  the  pro- 
prietor of  the  fund,  by  retaining  the  pass-book  in  his  possession, 
retains  complete  control  of  it. 

The  competency  of  the  declarations  of  the  creator  of  the  joint 
estate,  made  both  before  and  after  its  creation^  to  show  his  or  her 
intention,  is  sustained  by  the  following  authorities :  George  v. 
Howard,  7  Price  S66;  Rider  v.  Kidder,  10  Ves.  S60;  KUpin 
V.  Lamb,  1  Myl  &  K.  520;  Oarrick  v.  Taylor,  29  Beav.  79; 
7  Jur.  {N.  S.)  116;  30  L.  J.  Ch.  211;  and,  on  appeal,  4,  De  G., 
F.  &  J.  169;  7  Jur,  (N.  8.)  1174.;  31  L.  J.  Ch.  68;  WhUney 
V.  Wheeler,  116  Mass.  490. 

In  KUpin  v.  Lamb,  1  Myl.  &  K.  620  {1833),  a  wealthy  gen- 
tleman named  Widmore  had  an  illegitimate  but  acknowledged 
daughter,  who  had  married  a  Mr.  Eilpin  and  had  four  children, 
who  were  the  acknowledged  grandchildren  of  Mr.  Widmore. 
On  August  25th,  1820,  he  transferred  £900  per  annum,  long 


Digitized  by  LjOOQ  IC 


204  CASES  IN  CHANCERY.  [64  Eq. 

Skillman  v.  Wiegand. 

annuities,  into  the  joint  names  of  himself,  Mr.  and  Mrs.  Kilpin 
and  their  son,  James  (W.)  Kilpin.  At  the  same  time  he  made 
the  following  entry  in  his  memorandum-book  or  journal,  page 
525: 

*'  Transfer  of  £900  per  annam,  long  annuity,  by  Messrs.  Ladbroke  &  Co\, 
from  my  name  to  myself,  Mr.  Kilpin,  Mrs.  KUpin,  and  James  Kilpin,  made 
August  25th.  For  my  use  during  my  life,  then  to  Mr.  Kilpin  and  Mrs.  Kilpin, 
for  the  benefit  of  their  children  equally  at  the  age  of  twenty-one. 

''  L.  A.  £900  per  annum.  I  think  James  should  now  relinquish  and  give 
up  all  interest  in  the  above.     January  18th,  1821. 

<<  James  is  amply  provided  for  under  my  will ;  he  will  not  have  occasion 
beyond  that.     January  21. 

"  Equitable  division  of  £900  per  annum,  long  annuity ;  one-third  for  life  to 
Mr.  and  Mrs.  Kilpin  or  the  survivor ;  then  to  become  the  property  of  W.  H. 
Kilpin  and  C.  J.  Kilpin,  it  being  allowed  to  James  Widmore  Kilpin  to  take 
£1,000  out  and  out     January  12th,  1822." 

In  addition  to  these  written  declarations,  divers  verbal  decla- 
rations, made  by  Widmore  after  the  creation  of  the  joint  estate, 
as  to  these  long  annuities,  and  also  as  to  other  stocks  involved 
in  the  suit  of  Kilpin  v.  Kilpin^  heard  at  the  same  time,  were 
proven  and  read  in  evidence.  Between  this  last  date  and  July 
26th,  1825,  Mr.  Kilpin,  the  husband,  and  James  W.  Kilpin, 
died,  leaving  James  Widmore,  the  donor,  and  Mrs.  Kilpin,  sur- 
viving. On  that  date,  July  26th,  1826,  Widmore  made  a  codi- 
cil to  his  will,  by  which  he  bequeathed  the  long  annaities  to  his 
executors,  in  trust  for  his  two  grandchildren,  William  and  James 
Kilpin,  the  complainants,  declaring  that  he  had  placed  the  stock 
in  the  joint  names  of  himself  and  Mr.  and  Mrs.  Kilpin  and 
James  W.  Kilpin,  in  trust,  and  directed  his  executors  to  obtain 
possession  of  the  stock.  The  daughter  survived  her  &ther  and 
claimed  the  stock  as  survivor.  She  died  pending  suit,  and  her 
executor,  Lamb,  was  made  defendant  in  her  stead.  The  decree 
was  in  favor  of  the  children,  the  complainants,  first  by  Sir  John 
Leach,  master  of  the  rolls,  and  afterwards  by  Lord  Brougham, 
on  appeal,  and  the  declarations  of  the  testator,  l)oth  oral  and 
written,  were  relied  on  by  complainants.  The  case,  in  its  mate- 
rial aspects,  is  much  like  that  under  consideration. 
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In  Ghrrick  v.  Taylor,  supra  {1861),  the  questioD  was  as  to 
the  right  of  survivorship  to  forty  shares  of  bank  stock,  which 
had  been  transferred  by  a  Mrs.  Grazebrook  into  the  joint  names 
of  herself  and  a  Miss  Leigh.  Evidence  was  admitted  of  the 
declarations  of  Mrs.  Grazebrook  as  to  her  object  in  so  transfer- 
ring the  shares,  and  it  was  held,  first  by  the  master  of  the  rolls 
and  afterwards,  on  appeal,  by  the  lord-justices  (£!night  Bruce 
dtJntante),  that  the  survivors  were  entitled.  The  decision  was 
based  upon  the  effect  of  the  parol  declarations  of  Mrs.  Graze* 
brook.  Miss  Leigh  had  lived  many  years  with  and  been  sup- 
ported by  Mrs.  Grazebrook,  and  called  her  "  aunt." 

In  the  more  recent  case  of  Fowkea  v.  Paacoe,  L,  R,  10  Ch. 
App.  S43  {1876),  a  rich  lady  who  had  large  sums  of  stock  stand- 
ing in  her  name,  and  who  had  no  children  or  descendants,  and 
centered  her  affection  uponi  the  children  of  her  deceased  son^s 
widow  by  a  second  marriage,  purchased  from  time  to  time  small 
amounts  of  stock  and  had  it  transferred  to  the  joint  names  of 
herself  and  a  son  of  her  daughter-in-law,  who  had  lived  with 
her  and  was  supported  by  her.  Sir  George  Jessel,  as  master  of 
the  rolls,  held  him  as  a  trustee  for  her  executors,  but  the  lord- 
justices  gave  him  the  stock  upon  inferences  drawn  from  the 
drcumstances  of  the  case. 

In  Marshall  v.  OnUwell,  L.  R.  £0  Eq.  Cas.  S28  {187S),  there 
was  a  bank  account  opened  by  a  husband  iti  the  joint  names  of 
himself  and  wife,  and  so  kept  by  successive  deposits  and  drafts. 
The  balance  due  upon  it  at  his  death  she  claimed  as  his  sur- 
vivor. Sir  George  Jessel,  as  master  of  the  rolls,  gave  it  to  the 
husband's  estate  upon  the  inference  from  the  evidence  that  it 
was  kept  in  their  joint  names  for  convenience  in  drawing  money. 
He  states  the  law  thus :  ''  The  mere  circumstance  that  the  name 
of  a  child  or  a  wife  is  inserted  on  the  occasion  of  a  purchase  of 
stock  is  not  sufiScient  to  rebut  a  resulting  trust  in  favor  of  the 
purchaser,  if  the  surrounding  circumstances  lead  to  the  conclu- 
sion that  a  trust  was  intended.  Although  a  purchase  in  the 
Dame  of  a  wife  or  a  child,  if  altogether  unexplained,  will  he 
deemed  a  gift,  yet  you  may  take  surrounding  circumstances  into 
consideration  so  as  to  say  that  it  is  a  trust,  not  a  gift.     So,  in 
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the  case  of  a  stranger,  you  may  take  surrounding  circumstances 
into  consideration,  so  as  to  say  that  a  purchase  in  his  name  is  a 
gift,  not  a  trust/' 

In  In  re  Oadbwyy  Se  L.  J.  Ch.  780  {186S\  government  stocks 
were  purchased  with  the  money  of  a  husband  in  the  joint  names 
of  the  husband  and  wife.  Before  his  death  a  portion  of  it  was 
sold  out  by  the  joint  act  of  the  husband  and  wife,  and  the  money 
taken  by  the  wife  and  in  her  possession  in  the  house  at  the  time 
of  his  death.  It  was  held  that  the  money  so  drawn  belonged  to 
the  husband's  estate,  but  that  the  stock  remaining  belonged  to 
her  by  survivorship. 

In  our  own  state  we  have  the  case  of  Schick  v.  Orote^  16  SUw. 
Eq.  S6£j  decided  by  Chancellor  Runyon  in  the  prerogative  court. 
There  a  husband  deposited  moneys  in  a  savings  bank  to  the 
credit  of  himself  and  wife,  who  survived  him  and  took  out  let- 
ters of  administration  on  his  estate.  The  question  was  whether 
she  should  be  charged  as  administratrix,  with  the  money  stand- 
ing at  his  death  to  their  joint  account.  The  learned  chancellor, 
affirming  the  orphans  court,  held  that  she  must  be  so  charged, 
basing  his  judgment  on  the  ground  that  the  circumstances  showed 
that  the  case  in  its  inception  was  one  of  trust  for  himself  and 
not  of  gift  to  his  wife.  He  further  found  that  the  evidence 
failed  to  show  with  sufficient  clearness  that  there  was  any  subse- 
quent change  of  the  equitable  title  by  a  gift  from  the  husband 
to  the  wife.  There  was  in  that  case,  as  here,  declarations  by  the 
husband,  sworn  to  by  a  witness,  which  tended  to  show  a  sub- 
sequent gift.  The  learned  chancellor  cites  Brown  v.  Brown^ 
23  Barb.  665,  and  MarahaU  v.  Orutwell,  svpra,  and  both  are 
strongly  in  point.  In  the  former  the  court  found  that  it  was 
probably  the  desire  of  the  husband  that  his  wife  should  have  the 
fund  as  his  survivor,  but  that  he  had  not  taken  the  proper  means 
to  perfect  the  gift. 

To  the  same  effect  are  Taylor  v.  Henry,  4^  Md.  660;  SO  Am. 
Rep.  486;  and  The  Matter  of  Bolin,  136  N.  Y.  177;  and  see 
Thorrd.  Gifts  §  336.  Other  authorities  are  cited  in  SI  Am. 
Enoycl,  L.  730. 

The  evidence  in  this  case  shows  clearly  that  the  joint  account 
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was  opened  and  maintained  by  the  testator  solely  for  convenienoe, 
and  that  it  was  not  at  any  time  prior  to  May  1st,  1891,  the  inten- 
tion of  the  testator  to  make  a  gift  of  the  fund  to  the  defendant. 
The  testator  lived  with  defendant  from  May  to  the  date  of  his 
death,  and  upon  his  death-bed  was  under  her  complete  control, 
so  that  she  had  ample  opportunity  to  obtain  possession  of  the 
pass-book  without  his  consent  By  her  answer  she  fixed  the 
date  of  the  actual  tradition  by  her  father  to  her  of  the  pass-book, 
and  direction  to  draw  and  keep  the  fund,  on  the  day  before  his 
death.  No  proof  was  offered  of  such  tradition  or  direction  to 
draw  the  money,  though  her  husband  was  living  with  her  and 
was  an  available  witness.  Moreover,  when  called  upon  for  the 
money  by  the  complainant  she  did  not  put  herself  upon  the 
ground  of  a  recent  gift  of  the  money. 

Reliance  is  placed  for  proof  of  the  intention  to  give  upon  cer- 
tain declarations  made  by  testator  a  few  weeks  before  his  death. 
Applying  to  these  declarations  the  rules  adopted  in  the  cases  last 
above  cited,  and  by  the  court  of  errors  and  appeals  in  Smith  v. 
Burnet,  8  Stew.  Eq.  SI4,  (at  p.  SSS\  I  come  to  the  conclusion 
that  they  are  insufficient  to  prove  a  gift.  They  were  proven  by 
the  husband  of  the  defendant  and  a  nephew  of  the  testator,  John 
King,  and  his  housekeeper,  Miss  Gloss.  They  amount  to  no 
more  than  this,  that  the  house  devised  was  enough  to  support 
Matilda,  and  also  that  the  defendant  would  '^  down  them  aiy 
or  "  beat  them  all.^'  There  is  no  proof  of  any  declaration  of 
gift  to  the  defendant  or  in  her  presence,  nor  of  any  delivery  of 
the  pass-book,  which,  as  we  have  seen,  was  in  his  hands  up  to 
the  date  of  the  withdrawal  of  the  money. 

No  question  was  raised  as  to  the  jurisdiction  of  this  court. 
Counsel  no  doubt  relied  upon  the  fact  that  a  trust  and  accounting 
were  involved. 

I  will  advise  a  decree  that  the  defendant  pay  to  the  complain-^ 
ant  the  sum  of  $2,776.99,  with  interest  from  the  28th  of 
September,  1891.     Complainant  is  entitled  to  costs. 
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Travelers'  Insuranoe  Co.  v.  Grant 


The  Travelers'  Insurance  Company  op  Hartford, 
Connecticut, 


James  J.  Grant,  adiuinistrator  of  Frank  E.  McNichols,  aud 
Martha  E.  McNichols,  administratrix  of  the  same 
person,  deceased. 

1.  A  policy  of  life  insurance  payable  to  "  the  legal  representatives  of  the 
assured ''  may  be  made  the  subject  of  a  gift  in  the  same  manner  as  a  bond  or 
other  moneyed  obligation,  with  the  same  results. 

2.  Such  gift  may  be  effected  by  the  mere  delivery,  without  assignment,  of 
the  instrument,  accompanied  by  such  verbal  or  written  words  as  indicate  a 
clear  intention  to  give,  and  its  subsequent  retention  by  the  donee. 

3.  In  such  case  the  donee,  if  he  or  she  have  an  interest  in  the  continnaxice 
of  the  life  of  the  assured,  will  be  entitled,  in  equity,  to  the  money  due  upon 
the  policy  at  its  maturity,  notwithstanding  it  contains  a  clause  forbidding  any 
assignment  except  with  the  consent  of  the  insurer.  Such  prohibitory  clause 
cannot  prevent  the  vesting  of  an  equitable  interest  in  the  proceeds  of  the 
policy. 

4.  A  person  whose  domicile  was  ori^ally  in  New  Jersey  and  who  had  a 
wife  and  family  residing  there,  acquired  a  domicile  in  Ohio  and  died  there 
insolvent  Letters  of  administration  were  taken  out,  first  in  Ohio  by  a  ro- 
dent there,  and  later  by  his  widow  in  New  Jersey.  He  had  given  his  wife 
a  policy  of  insurance  upon  his  life,  payable  to  his  legal  representative,  the 
annual  premium  upon  which  was  less  than  the  amount  allowed  by  the  laws  of 
Ohio  to  be  set  apart  annually  in  life  insurance  by  a  husband  for  the  benefit  of 
his  family.  Both  administrators  brought  separate  suits  at  law  against  the 
insurance  company  upon  the  policy  so  given  to  the  wife  and  in  her  posses- 
sion— one  in  Ohio,  the  other  in  New  Jersey.  The  insurance  company  filed  a 
bill  of  interpleader  in  the  chancery  court  of  New  Jersey,  paid  the  money  into 
court ;  the  Ohio  administrator  appeared  and  claimed  the  fund  for  the  pur|x>se 
of  paying  the  Ohio  creditors;  the  New  Jersey  administratrix  claimed  it  as 
her  own  money,  after  pa3dng  the  New  Jersey  creditors  to  the  extent  of  pre- 
miums paid  after  the  accrual  of  their  debts. — Heldf  that  the  Ohio  administra- 
tor was  not  entitled  to  the  fund,  but  that  it  should  be  paid  to  the  New  Jersey 
claimant,  subject  to  the  rights  of  the  creditors. 


Bill  of  interpleader.     Heard  on  pleadings  and  proofs  upon 
issue  joined  between  the  defendants. 
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This  is  a  bill  of  interpleader.  The  contesting  defendants  are, 
on  the  one  part,  James  J.  Grant,  administrator  cum  teatamento 
annexo  of  Frank  E.  McNichols,  deceased,  appointed  by  the  pro- 
bate court  of  Stark  county,  Ohio,  January  17th,  1894;  and, 
on  the  other  part,  Martha  E.  McNichols,  individually  and  as 
administratrix  of  said  deceased,  who  was  her  husband,  by  letters 
issued  to  her  at  a  date  subsequent  to  January  17th,  1894,  by  the 
orphans  court  of  Camden  county,  io  this  state. 

The  subject  of  the  contest  is  the  sum  of  $3,181.50,  paid  into 
court  by  complainant  as  the  amount  due  upon  two  policies  of 
insurance  issued  by  it  upon  the  life  of  the  decedent,  and  to 
recover  which  a  suit  was  brought  in  an  Ohio  court  by  the 
defendant  Grant,  as  administrator^  and  later,  another  in  the 
supreme  court  of  New  Jersey  by  the  defendant  Martha  Mc- 
Nichols, as  administratrix. 

The  decedent  died  on  the  10th  of  January,  1894,  testate  of  a 
will  which  dealt  solely  with  the  proceeds  of  a  third  policy  of 
insurance,  issued  upon  his  life  by  another  company,  and  wholly 
intestate  as  to  all  other  property,  including,  of  course,  the  poli- 
cies which  produced  the  fund  here  in  controversy.  The  latter 
were,  from  shortly  after  the  time  of  their  issuance,  in  the  posses- 
sion of  Mrs.  McNichols,  the  defendant,  who  had  her  residence 
in  this  state.  She  sued  the  complainant  as  administratrix,  but 
claims  here  both  as  administratrix  and  in  her  individual  right  as 
donee  of  her  husband,  the  deceased. 

The  domicile  of  birth  and  residence  for  many  years,  of  the 
deceased,  was  in  New  Jersey.  He  married  and  kept  house  here 
for  many  years,  with  his  wife  and  their  children,  four  daughters, 
still  living.  His  business  was  that  of  a  contractor  for  public 
works,  and  he  followed  it  at  a  distance  from  his  home,  and 
finally  located  at  Canton,  Ohio,  and  acquired  a  residence  and 
voted  there  for  two  or  three  years  before  his  death,  which 
occurred  there.  All  the  time,  however,  he  maintained  his  wife 
and  daughters  in  this  state,  in  a  house  which  he  provided  for 
them,  and  visited  them  frequently. 

The  first  policy  in  the  complainant  company  was  issued  July 
18tli,  1885,  for  $1,000,  subject  to  an  annual  payment  of  $32.40, 
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and  declared  to  be  payable  '^  to  the  legal  representatives  of  tbe 
assured/'  and  containing  a  provision 

^'that  no  assignment  of  this  policy  shall  be  valid  unless  made  in  writing^ 
indorsed  hereon,  and  unless  a  copy  of  such  assignment  shall  be  given  to  this 
company  within  thirty  days  after  its  execution ;  and  any  claim  against  this 
company,  arising  under  this  policy,  shall  be  subject  to  proof  of  interest  It 
is  also  agreed  that  the  company  shall  not  be  held  responsible  for  the  validity 
of  any  assignment'' 

The  second  policy  was  issued  June  29th,  1891,  for  $2,000, 
subject  to  an  annual  premium  of  $79.30,  and  is  declared  to  be 
payable  to  "  his  "  (McNichoFs)  l^al  representatives  or  assigns, 
and  contains  a  proviso  that 

^*No  assignment  hereof  will  be  noticed  by  thb  company  unless  made  in 
writing,  the  original  or  a  copy  attached  hereto,  and  a  copy  fumbhed  this 
company  immediately  on  its  execution;  but  this  company  will  not  be  held 
responsible  for  its  validity/' 

These  policies  were,  shortly  after  issuance,  sent  through  the 
mail  by  McNichols  to  his  wife,  with  a  letter  stating  in  substance 
that  he  gave  them  to  her  for  her  own  benefit.  The  letter  which 
accompanied  the  first  policy  has  been  lost,  but  its  contents  are 
satisfactorily  proven  by  both  Mrs.  McNichols  and  one  of  her 
daughtei*s.  That  accompanying  the  second  policy  has  been  pre- 
served and  reads  as  follows : 

"Canton,  Aug.  2l8t,  '91. 

**  Dear  Old  Boman — Enclosed  you  will  find  Policy  of  Travelers  Ins.  Co. 
on  my  Life  for  $2000.00  (two  thousand  Dollars)  &  Receipt  for  first  year's 
Premium.  Also  Copy  of  letter  acknowledging  Beceipt  of  Payment  of 
Premium  on  the  Policy  you  now  have,  the  Receipt  was  Lost  in  Transit  by 
Mail.  So  they  Send  me  copy  of  letter  in  Duplicate  and  will  Send  me  Dupli- 
cate Receipt  Soon  as  they  can  get  it  from  Home  Offices. 

"Preserve  this  letter,  &  in  the  Event  of  anything  Happening  to  me  you 
would  have  no  Trouble  in  Proving  your  Claim.  This  Policy  is  Entended  for 
you  alone. 

"Love  to  all. 

"  H.  &  P."  (meaning  Husband  and  Papa.) 

Creditors'  claims  to  a  small  amount  for  debts  incurred  in  this 
state  have  been  presented  to  the  administratrix  here,  and  claims 
for  debts  incurred  in  Ohio,  amounting  to  about  $18,000,  have 
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been  presented  to  the  Ohio  administrator  and  allowed  by  him. 
The  assets  of  the  estate  in  Ohio,  including  the  policy  of  life 
iusurance  disposed  of  by  the  will,  amount  to  from  $12,000  to 
$15,000,  showing  a  deficiency  sufficient  to  absorb  the  whole  of 
the  fund  in  court  if  awarded  to  the  defendant  Grant.  There  are 
DO  assets  in  this  state  other  than  the  fund  here  in  question.  No 
proof  was  given  as  to  when  any  of  the  Ohio  debts  originated, 
A  part  of  them  are  secured  by  a  mortgage  upon  lands  owned  by 
deceased  and  which  form  a  part  of  the  assets  above  mentioned. 
A  statute  of  Ohio  was  put  in  evidence  authorizing  a  debtor  to 
invest  a  sum  not  exceeding  $150  per  year  in  insurance  on  his 
life  for  the. benefit  of  his  family. 

Mr.  Benjamin  F.  H.  Shreve^  for  Grant. 

Mr.  John  F.  Homed  and  Mr.  Schuyler  C.  WoodhvMy  for  Mrs. 
McNichols. 

Pitney,  V..C. 

A  consideration  of  the  facts  shows  that  the  controlling  ques- 
tion in  the  case  is  whether  there  was  an  effectual  gift  by  the 
husband  to  the  wife  of  the  policies  in  question  which  entitles 
her,  as  against  the  next  of  kin  and  creditors,  to  the  fund  in 
court.  For  conceding,  as  I  think  I  must  upon  the  evidence, 
that  llie  domicile  of  the  decedent  was  in  Ohio,  yet  it  was  not  con- 
tended that  the  letters  of  administration  granted  in  this  state  to 
the  widow  were  void  for  want  of  power,  but  their  validity  was 
conceded.  The  argument  was  that  the  Ohio  administration 
must  be  taken  as  the  principal,  and  the  letters  granted  here  as 
ancillary  merely. 

But  granting  this  subordinate  position  to  Mrs.  McNichols,  it 
does  not  follow  that  the  fund  must  be  awarded  without  question 
to  the  principal  administrator.  The  policies  were  found  in  this 
state  at  the  decedent's  demise,  and  the  foreign  administrator  did 
not  bring  suit  here  to  recover  their  possession.  The  fund  is  in 
this  state.  The  foreign  administrator  has  submitted  to  the  juris- 
diction of  this  court     The  next  of  kin  (assuming  that  the  laws 
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of  Ohio  designatiDg  who  shall  be  considered  the  oext  of  kin  of 
a  decedent  correspond  with  our  own)  are  all  residents  of  this 
state,  and  the  fund  is  claimed  as  against  the  next  of  kin  and 
creditors  by  a  resident  of  this  state^  who  is  a  party  to  the  suit 
and  has  submitted  her  claim  for  adjudication  in  this  court 
Under  these  circumstances^  I  think  this  court  ought  not  to  send 
this  claimant  and  the  next  of  kin  to  a  foreign  tribunal  to  litigate 
over  the  fund. 

The  facts  of  the  case  are  similar,  in  the  main,  to  those  under 
consideration  in  Morrill  v.  New  England  Imuranoe  Co.,  JOS 
Mass.  S46f  except  that  the  questions  arose  there  upon  tiie  trial 
of  the  suit  at  law  brought  by  the  ancillary  administrator  against 
the  insurance  company  pending  the  suit  first  brought  by  the 
principal  administrator  in  the  court  of  his  domicile,  and  the 
transfer  of  the  policy  was  in  pledge  to  secure  a  debt  of  the 
assured  of  less  amount,  with  written  directions  by  the  assured  to 
the  pledgee  to  pay  the  surplus  to  the  heirs  of  the  insured,  who 
lived  in  Massachusetts.  It  was  held,  after  full  consideration  of 
the  rights  of  the  principal  administrator,  thai  the  ancillary 
administrator  was  entitled  to  recover.  And  see  Story  Chnfl.  L. 
§  6 14,  et  seq. 

This  brings  us  to  the  consideration  of  the  question  of  the 
validity  of  the  gift. 

It  seems  to  be  well  settled  that  bonds  and  other  non-nq;otJable 
obligations  for  payment  of  money  may  be  the  subject  of  a  valid 
gift,  and  that  a  delivery  of  the  obligation  to  the  donee,  without 
written  assignment,  but  with  a  dearly-manifested  intention  to 
make  a  gift,  is  sufficient  to  satisfy  the  rule  requiring  delivery  of 
the  thing  given.  The  sensible  rule  is  that  the  delivery  must  be 
such  a  tradition  as  the  nature  of  the  subject  admits  of.  And 
surely  the  delivery  of  the  formal  writing  which  evidences  the 
debt  and  forms  the  foundation  of  the  right  of  action  is  the  best 
and  only  delivery  of  which  the  subject  is  capable.  Sndlgrove  v. 
Baily,  S  Atk.  SU;  Duffidd  v.  ffidb,  1  Dow  AC.  1;  8.  C, 
i  Bligh  (N.  S,)  497;  on  appeal  from  Dvffield  v.  Ehoes,  1  Sim, 
Jc  S,  239;  Veal  v.  Veal,  27  Beav.  SOS;  6  Jur.  (N.  8.)  627;  t9 
L.  J.  Ch.  S21 ;  Orover  v.  Gh-over,  24  Pick.  261.     The  same  has 
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beea  decided  as  to  saviDgs  bank  pass-books.  lillinghad  v. 
Wheatan,  8  Ren.  L.  6S6;  6  Am.  Rep.  6^1 ;  Campus  Appeal,  36 
Conn.  88;  Sheedy  v.  Roach,  1^4,  Mass.  ^72;  Bond  v.  Bunting, 
78  Pa.  210. 

The  law  is  settled  in  this  state,  as  to  promissory  notes,  in 
QwU  V.  Monkhouae,  6  Dick.  Ch.  Rep.  637  (at  pp.  sls,  5U\  by 
the  late  Vice-Chancellor  Van  Fleet.  The  cases  cited  refer  to 
bonds  and  notes  not  payable  to  bearer,  and  not  assigned  or 
endorsed  by  the  donor. 

In  such  cases  it  is  held  that  where  the  strict  rules  of  the 
common  law  prevent  the  donee  from  suing  in  his  own  name 
upon  the  uuassigned  instrument,  he  is  entitled  to  sue  in  the 
name  of  the  donor  or  his  personal  representative  to  the  donee's 
use.    See  Thxymi.  Gifts  §  267  et  seq. 

I  am  unable  to  perceive  any  distinction  between  a  bond  or 
promissory  note  and  a  policy  of  life  insurance.  Each  is  a  con- 
tractual obligation  to  pay  money  at  a  certain  time.  If  the  mere 
delivery  of  a  common  money  bond,  or  of  a  promissory  note 
not  payable  to  bearer,  without  assignment  of  the  one  or  the 
endorsement  of  the  other,  but  accompanied  with  words  of  gift, 
is  sufficient  to  entitle  the  donee,  as  against  the  donor  and  his 
representatives,  to  demand  and  receive  the  money  from  the 
obligor  or  promissor,  then  I  am  unable  to  see  any  reason  why, 
under  like  circumstances,  the  donee  of  a  life  insurance  policy 
shonld  not  be  vested  with  like  rights.  The  authorities  so  hold. 
Witt  V.  AmiSy  1  Best  &  8. 109,  7  Jur.  {N.  8.)  499,  was  an  action 
of  trover  by  the  personal  representative  of  a  decedent  whose  life 
had  been  insured  to  recover  possession  of  the  policy  from  the 
defendant  to  whom  she  had  given  it  by  simple  tradition,  with- 
oat  written  assignment,  but  accompanied  by  words  of  gift.  The 
court  of  queen's  bench,  after  consideration  by  Chief-Justice  Cock- 
burn,  held  that  there  was  no  distinction  between  a  bond  and  a 
policy  of  insurance  in  this  respect  and  gave  judgment  for  defend- 
ant. About  the  same  time  (but  whether  before  or  afterwards 
does  not  clearly  appear)  a  bill  was  filed  in  equity  to  perfect  the 
gift  and  to  get  actual  possession  of  the  fund,  and  Lord  Romilly 
lield  that  the  donee  of  the  policy  was  entitled  to  the  money  due 
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upon  it.  Amis  v.  Wilt,  33  Beav.  619.  And  this  is  the  settled 
Jaw,  although  Lord  Cairns  afterwards,  in  Rummen)i  v.  Hare, 
L.  R.  1  Ex.  Div.  169  {1876),  in  delivering  judgment  of  the 
court  of  appeals  in  a  case  like  Witt  v.  Amis,  said  that  the  right  to 
the  possession  of  the  policy  did  not  fully  determine  the  right  to 
the  moneys  due  upon  it.  Such  remark  was  thrown  out  merely 
to  guard  against  prejudicing  any  equitable  rights  in  the  fund 
which  might  exist  in  other  persons,  the  only  question  submitted 
to  the  jury  in  that  case  being  as  to  the  right  to  the  possession  of 
the  document. 

The  distinction  between  the  ownership  of  a  policy  of  life 
insurance  and  the  ownership  of  the  money  to  be  paid  thereon 
upon  its  maturity  arose  out  of  the  administration  of  the  English 
bankrupt  laws  applied  to  a  policy  upon  the  life  of  a  bankrupt 
yet  living,  the  question  being  as  to  what  chattels  were  ^'  within 
the  disposition  of  the  bankrupt."  Gibson  v.  Overbury,  7  Mees. 
&  W.  666;  Greeii  v.  Ingham,  L.  R.  2  Owi.  PI.  526  {1866). 
In  Phipard  v.  Phipard,  66  Hwi  473,  an  executrix  collected  the 
money,  due  on  a  policy  of  life  insurance  found  among  the  tes- 
tiator's  papers,  to  which  was  attached  a  paper  in  his  hand- 
writing declaring  that  it  was  for  the  benefit  of  his  children,  and 
it  was  held  that  the  children  were  entitled  to  recover  the  amount 
.  from  the  executrix.  Jn  the  ^^ Appeal  of  Madeira,*^  in  the 
supreme  court  of  Pennsylvania,  i  Atl.  Rep.  908,  the  question 
was  elaborately  argued  and  fully  considered,  and  it  was  held 
that  a  husband  could  effectually  give  to  his  wife  by  parol,  with- 
out assignment,  but  with  the  delivery  of  the  writing,  a  policy  on 
his  own  life  payable  to  his  l^al  representatives. 

In  Janes  v.  Folk,  6  Dick.  Ch.  Rep.  468,  our  own  court  of 
errors  and  appeals  held  that  a  person  holding  a  policy  of  life 
insurance  on  his  own  life  could  pledge  it  as  security  for  a  debt 
which  he  owed  to  an  estate  of  which  he  was  an  executor,  by 
simply  placing  it  among  the  papers  of  the  estate  in  his  own  pos- 
session with  a  note  or  memorandum  that  it  was  held  for  the  bene- 
fit of  the  estate.  The  contest  was  between  a  judgment  creditor 
of  the  deceased,  who  had  procured  a  vesting  order  under  supple- 
mental proceedings  during  his  lifetime,  and  the  representatives  of 
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the  estate  to  which  the  deceased  was  a  debtor.  There  was  ia  that 
case  a  formal  assignment  of  the  policy  executed  by  the  decedent 
after  the  vesting  order  took  effect,  and  dated  back  to  precede  it, 
but  the  court  relied  only  upon  the  original  deposit  and  memo- 
randum, and  not  upon  the  assignment.  The  point  of  the  cas^, 
for  present  purposes,  is  that  the  policy  of  insurance  was  treated 
as  any  other  obligation. 

Finally,  in  the  recent  unreported  case  of  Logan  v.  Logan,  in 
the  prerogative  court  of  this  state,  upon  appeal  from  the  Camdeii 
orphans  court,  the  present  chancellor  has  substantially  decided 
the  very  question.  There  the  widow,  who  was  administratrix^ 
had  already  collected  the  money,  and  the  question  was  whether 
she  should  be  charged  with  it.  There  being  satisfactory  proof 
that  testator  had  given  and  delivered  the  policy  to  his  wife  in 
his  lifetime,  the  learned  chancellor  held  that  she  should  not  be 
chained  with  it  as  administratrix. 

The  counsel  for  Mr.  Grant,  however,  rested  his  elaborate  and 
able  argument  mainly  upon  the  ground  that,  by  the  terms  of 
these  policies,  no  interest  could  vest  in  the  donee  unless  a  formal 
assignment,  endorsed  thereon,  was  executed  and  notice  given  to 
the  insurer.  The  clauses  regulating  assignments  are  not  the 
same  in  both  policies;  that  in  the  first  policy  is  much  more 
rigorous  than  that  in  the  other,  but  I  think  neither  can  have 
any  effect  upon  the  present  issue.  The  contest,  so  far  as  the 
complainant  is  concerned,  was  not  between  assignor  and  assignee, 
but  between  the  two  several  personal  representatives  deriving 
authority  from  separate  jurisdictions,  and  each  claiming  the 
money,  not  as  assignee,  but  as  personal  representative.  The 
only  defence  complainant  could  have  to  either  was  that  judg- 
ment had  been  recovered  by  one  and  the  money  paid.  The 
complainant  being  thus  subject  to  two  suits,  came  voluntarily 
into  this  court  and  asked  to  be  discharged  from  all  liability, 
upon  terms  of  paying  the  money  here.  This  has  been  done. 
The  foreign  administrator  has  submitted  to  our  jurisdiction,  and 
the  question  to  be  determined  is,  which  of  these  personal  repre- 
sentatives shall  have  the  money?  The  one  appointed  by  the 
coart  of  this  state  claims  it  because  she  will  hold  it,  when  re- 
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ceived,  in  trust  for  herself  after  paying  certain  creditors  domi- 
ciled liere.  The  question  was  raised  in  MorrUl  v.  New  England 
Insurance  Co.,  eupra,  and  it  was  held  that  such  a  clause  could 
not  be  set  up  in  that  case^  which  we  have  seen  is  similar  to  this. 
To  the  same  eflfect  is  Maroua  v.  Insurance  Company^  68  N.  Y. 
625,  reversing  the  same  case  as  reported  in  7  Hwa  5,  There  the 
action  was  brought  by  the  donee  without  assignment,  against 
the  insurance  company,  and  recovery  was  had,  notwithstanding 
a  restrictive  clause  against  assignments. 

Counsel,  however,  relies  upon  the  case  of  Stevens  v.  Warren, 
101  Mass.  B6i,  That  was  an  interpleader  in  equity,  brought 
by  the  administrator,  who  had  collected  the  money,  to  compel 
the  next  of  kin  and  an  assignee  of  the  policy  to  litigate  as  to 
the  right  to  the  fund.  The  policy  contained  a  clause  like  that 
in  the  first  policy  herein,  and  the  assignee  had  no  interest  in  the 
life  of  the  assured.  The  court  bas^  its  decision  against  the 
assignee  mainly  on  the  ground  of  public  policy,  it  being  the  rule 
iu  Massachusetts  ^'  that  no  one  can  have  an  insurance  upon  the 
life  of  another  unless  he  has  an  interest  in  the  continuance  of 
that  life.^'  The  court  said  that  the  purpose  of  the  clause  found 
in  the  policy  there  under  consideration  was  to  guard  against 
the  "  increased  risk  of  speculating  life  insurance."  The  case  has 
no  application  here,  because,  first,  the  wife  had  an  undoubted 
interest  in  the  continuance  and  prolongation  of  her  husband's 
life;  and  second,  the  complainant  voluntarily  paid  the  money 
into  the  court  of  a  state  whose  courts  have  not  adopted  the 
policy  in  question,  viz.,  that  against  life  insurance  in  &vor  of 
parties  who  have  no  interest  in  the  prolongation  of  the  life  of 
the  assured.  The  authorities  are  Ti^enton  Mutual  Life  Insurance 
Co.  V.  Johnson,  4,  Zab.  576 ;  Martin  v.  Insurance  Company,  9 
Vr.  140y  Ul;  De  Ronge  v.  EllioU,  8  C.  E.  Gh\  491;  Vivar  v. 
Supreme  Lodge  of  Knights  of  Pythias,  23  Vr.  1^5  (at  p.  469) ; 
and  see  upon  the  general  subject,  Am.  Law  Rep.  &  Rev.y  Feb. 
No.,  1896,  and  cases  cited. 

The  counsel  further  relied  upon  the  case  of  ^mmcan  Legion 
of  Honor  v.  Smith,  18  Stew.  Eq.  4^6,  also  an  interpleader. 
That  case  has  no  application  here.      The  wife  was  originiilly 
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named  as  the  beneficiary  in  the  policy  or  certificate  which  was 
issued  by  a  company  whose  charter  required  that  the  benefits  of 
membership  should  go  to  a  certain  class  of  relatives.  The  donor 
had  attempted  to  change  the  beneficiary  without  the  consent  of 
the  person  originally  named,  and  without  surrendering  the 
original  certificate,  or  otherwise  conforming  to  the  rules  of  the 
society  governing  such  change.  Clearly,  the  donor  having  once 
named  the  beneficiary  and  delivered  the  certificate  to  her  could 
not  revoke  it  and  give  it  to  another  without  the  consent  of  the 
first  beneficiary,  unless  he  did  it  in  strict  accordance  with  the 
terms  of  the  right  of  revocation  and  change  prescribed  by  the 
oliarter,  constitution  and  by-laws  of  the  association,  which  in 
that  class  of  cases  form  a  part  of  the  contract  between  the  parties. 
To  hold  otherwise  would  be  to  sanction  an  unlawful  interference 
with  vested  rights. 

Several  other  cases  were  cited  by  counsel  for  Mr.  Grant^ 
which  upon  examination  turn  upon  substantially  the  same 
questions  as  did  the  case  last  referred  to.  None  of  them  go  so 
fer  as  Stevens  v.  Warren,  supra;  and  I  find  no  well-considered 
authority  for  the  position  that  the  beneficiary  named  in  an 
ordinary  policy  of  life  insurance  may  not  create  an  equitable 
interest  therein  in  his  wifb  or  other  person  interested  in  the  pro- 
longation of  his  life  which  shall  bind  his  legal  representatives, 
without  the  sanction  of  the  company  which  writes  the  policy, 
notwithstanding  it  contains  a  clause  like  that  here  in  question. 

I  conclude,  therefore,  that  the  clauses  in  question  do  not  stand 
in  the  way  of  the  vesting  in  equity  of  this  gift. 

Nor  do  I  find  any  ground  for  holding  it  void  as  a  testament- 
ary disposition.  It  was  a  gift  in  prassenti  of  the  })olicy  and  all 
the  donor's  interest  in  it.  The  donor  could  not  recall  the  gift, 
and  the  donee  might  have  herself  paid  the  premiums  and  kept 
the  policy  alive  if  the  donor  had  failed  therein.  Every  payment 
of  premium  made  by  the  husband  was  an  additional  present  irre- 
vocable gift  to  his  wife.  Every  such  payment  made  was,  under 
the  circumstances,  a  ratification  of  the  original  gift  of  the  policy. 

I  am  satisfied  that  the  case  in  hand  makes  a  valid  gift  to  the 
wife^  and  that  she  is  entitled  to  the  fund,  except  as  against  such 
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creditors  in  this  state  whose  debts  arose  prior  to  auy  of  the 
payments.  As  to  those  the  gift  is  void,  on  the  ground  that  it 
is  a  fraud  upon  creditors.  Merchants^  and  Miners?  li'ansporta' 
turn  Co.  V.  Boi'land,  8  Stew.  Eq.  ^82. 

A  statute  in  Ohio  authorizes  a  husband  to  set  aside  a  sum,  not 
exceeding  $150  a  year,  to  create  a  life  insurance  in  favor  of  his 
wife  or  family.  The  result  is  that,  so  &r  as  the  creditors  in 
Ohio  are  concerned,  they  can  have  no  claim.  They  are  properly 
represented  by  the  foreign  administrator. 

With  regard  to  the  next  of  kin,  who  are  the  only  parties  be- 
sides creditors. who  are  interested  advei'sely  to  Mrs.  McNichols, 
they  must  be  ascertained  also  by  the  statutes  of  Ohio,  and  for 
the  purpose  of  proving  those  statutes  the  case  may  be  opened. 
As  one  of  the  children  is  an  infant,  Mrs.  McNichols'  cross-bill 
may  be  amended  by  making  the  children  parties,  and  if  it  shall 
turn  out  that  Mrs.  McNichols  and  her  daughters  are  the  only 
next  of  kin,  then  a  decree  can  be  made  which  shall  bind  them, 
and  the  fund  may  be  awarded  finally  to  Mrs.  McNichols  in  her 
individual  capacity,  but  such  decree  cannot  bind  the  creditors  in 
New  Jersey,  who  are  not  here  properly  represented  by  Mrs. 
McNichols,  because  their  interests  are  adverse.  Hence,  no  decree 
can  here  be  conveniently  made  which  will  bind  them,  but  Mrs. 
McNichols,  as  administratrix,  will  be  liable  to  be  called  to 
account  by  them  in  the  orphans  court  of  Camden  county. 


Richard  L.  Powell 


John  H.  Cash. 


1.  It  is  the  duty  of  the  owner  of  a  going  basiness,  whose  value  consists  in 
part  of  good  will,  who  proposes  to  sell  an  interest  therein  to  an  incoming  part- 
ner, to  make  a  full,  fair  and  complete  disclosure  to  the  purchaser  of  all  mat- 
ters tending  to  affect  the  value  of  the  good  will. 
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2.  In  each  case  if  the  saocess  of  the  business  depends  upon  the  personal 
knowledge  and  business  capacity  of  the  vendor^  and  his  health  is  such  as  to 
render  it  doubtful  if  he  will  be  able  to  give  jiersonal  attention  to  the  business, 
it  is  his  duty  to  disclose  his  disability  to  the  incoming  partner  before  entering 
into  a  partnership  agreement  by  which  he  covenants  to  give  such  personal 
attention. 

3.  If,  after  entering  into  such  partnership  articles  and  before  the  partnership 
actually  commences,  the  vendor  finds  there  is  danger  that  his  health  will  not 
permit  him  to  continue  in  the  business  and  give  it  his  personal  attention,  he 
should,  on  the  request  of  the  incoming  partner  and  in  the  absence  of  any 
change  of  circumstances  working  an  equitable  estoppel,  consent  to  a  rescission. 


On  final  hearing  on  bill^  answer  and  proofs. 
Mr.  John  Orijffin,  for  the  complainant. 
Mr.  Oraig  A.  Marsh,  for  the  defendant. 

Pitney,  V.  C. 

Complainant  by  his  bill  asks  to  be  relieved  from  a  partnership 
agreement  in  writing  entered  into  by  him  with  the  defendant, 
and  to  be  repaid  a  certain  sum  in  cash  and  a  promissory  note 
paid  and  delivered  to  defendant  thereunder,  as  payment  for  a 
share  of  thepartnersbip  plant  and  business. 

The  grounds  of  the  relief  are,  first,  that  the  defendant  mis- 
represented the  value  of  his  business  to  complainant,  or,  at  least, 
did  not  give  complainant  such  a  full  and  fair  statement  of  its 
value  as  under  the  circumstances  complainant  was  entitled  to ; 
and  second,  that  he  did  not  intend,  in  good  faith,  to  form  a  con- 
tinuing partnership,  but  adopted  the  device  of  a  partnership 
agreement  as  a  means  to  sell  out  his  business  and  entirely  with- 
draw therefrom,  and  was  unfit  physically  to  perform  the  duties 
involved. 

The  partnership  agreement  is  dated  on  the  24th  of  November, 
1894,  and  provides  for  the  formation  of  a  partnership  under  the 
firm  n^me  of  "  Cash  &  Powell,"  for  the  purpose  of  carrying  on 
and  continuing  the  established  business  theretofore  owned  and 
conducted  by  Cash,  consisting  of  a  printing  establishment  for 
general  job  printing,  and  also  for  printing,  editing  and  publish- 
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ing  a  newspaper  at  Westfield,  Union  county,  New  Jersey,  called 
"  The  Westfield  Leader."  The  plant  and  good  will  were  valued 
at  $3,000,  and  complainant  was  tq  pay  the  defendant  $1,000  for 
a  one-third  interest  therein,  and  was  to  contribute  in  addition 
thereto  $100  as  working  capital,  and  defendant  was  also  to  con- 
tribute a  like  sura  of  $100  as  working  capital.  There  was  the 
usual  clause  that  neither  party  would  engage  in  any  other  busi- 
ness during  the  continuance  of  the  partnership,  but  use  their  best 
efforts  for  tlieir  mutual  advantage  and  the  increase  of  the  stock, 
business  and  profits.  No  time  was  fixed  for  the  continuance  of 
the  partnership,  but  the  provisions  of  the  agreement  contem- 
])late  a  long  continuance.  The  actual  practical  commencement 
of  the  partnership  was  to  be  on  the  1st  day  of  July,  1895. 

At  the  time  of  entering  into  the  contract,  the  complainant  was 
al)Out  thirty-five  years  of  age,  and  his  occupation  was  that  of 
8<;hool  teaching,  in  which  he  was  engaged  in  Bergen  county^  and 
he  had  no  knowledge  or  experience  whatever  of  job  printing  or 
conducting  a  newspaper.  The  defendant  had  established  and 
conducted  the  newspaper  for  several  years,  but  was  himself  not 
fitted  to  look  after  the  editorial  department,  and  bad  been  obliged 
to  hire  that  part  of  the  work  done. 

On  the  2Ist  of  October,  1894,  there  appeared  in  the  New 
York  "Tribune'^  a  notice  as  follows:  "Wanted,  partner;  news- 
paper and  printing,  18  miles  from  city,  in  flourishing  town. 
Small  capital  required,  if  right  man.  Address  C.  E.,  Tribune 
oflBoe.''  The  complainant  wrote  the  defendant  by  the  address 
so  given,  on  the  22d  of  October,  and  received  a  reply  from  de- 
fendant dated  the  24th  of  October,  in  which  defendant  intimated 
that  he  wished  a  partner  who  could  act  as  editor  of  the  paper, 
and  invited  hira  to  come  and  see  him  and  the  newspaper.  On 
the  next  Saturday,  October  27th,  complainant  visited  the  defend- 
ant, with  whom  he  had  no  previous  acquaintance,  at  his  office  in 
Westfield,  and  introduced  himself,  and  swears  positively  that  on 
that  day  he  asked  the  defendant  as  to  the  net  income  of  the 
paper,  and  that  the  defendant  said  it  was  over  $100  a  month. 
The  defendant  denies  this,  and  states  that  he  never,  at  any  time, 
stated  what  the  income  of  the  paper  was,  and  that  he  professed 
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ignorance  of  it.  But  the  complainant's  story  is  supported  by 
pencil  memoranda  made  by  bimself,  and  written  down,  as  he 
swears,  at  the  moment,  in  the  presence  of  the  defendant,  in  the 
office  of  the  newspaper,  on  the  back  of  the  letter  which  defend- 
ant had  written  him  and  the  envelope  in  which  it  was  posted. 
These  memoranda  are  a  list  of  the  principal  items  of  the  mate- 
rial plant,  and  then  the  following  figures,  which  complainant 
swears  he  took  from  the  lips  of  the  defendant,  viz.,  that  the  job 
work  amounted  to  $75  a  month,  the  advertising  to  $100  a 
month,  and  the  subscription  and  sales  of  newspapers  to  $20  a 
month,  making  a  total  of  $195,  and  that  the  expenses  were  $80 
a  month,  leaving  a  net  income  of  $115  a  month.  Complainant 
further  asked  for  the  weekly  details,  and  they  were  given  to 
him  as  $25  a  week  for  advertising  and  $5  a  week  for  subscrip- 
tions and  sales ;  and  other  items  were  given  him  as  being  the 
actual  receipts  for  previous  months.  Valuations  were  also  put 
upon  the  different  articles  of  plant.  All  these  appear  on  the 
bock  of  the  letter  and  envelope  written  by  defendant  to  com- 
plainant on  October  24th,  1894. 

The  defence  of  the  defendant  to  this  part  of  the  case  is  that 
all  the  information  that  the  complainant  got  as  to  the  income  of 
the  newspaper  was  derived  from  his  own  inspection  of  the  books 
and  files  of  the  newspaper  themselves ;  but  there  was  no  pre- 
tence on  the  part  of  the  defendant  that  there  was  any  such 
inspection  made  by  the  complainant  on  this  first  visit,  October 
27th. 

Not  satisfied  with  that  interview,  complainant  went  again  on 
Saturday,  the  3d  of  November,  and  had  in  his  pocket  a  pass- 
book in  which  he  had  written  in  ink  beforehand  certain  matters 
upon  which  he  wished  to  have  definite  information,  to  wit,  the 
items  of  the  income  of  the  paper  and  the  items  of  expenses. 
On  that  occasion,  as  he  swears,  he  sat  down  in  the  publication 
office  with  the  defendant,  who  handed  him  some  blank  writing 
paper,  and  upon  it  he  took  down  from  defendant's  dictation  the 
items  of  receipts  and  disbursements  for  twelve  months  past, 
which  the  defendant  gave  him  himself,  partly  from  the  cash- 
book  and  charge-book  for  job  printing,  and  partly  from  th^  files 
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of  the  newspaper  and  contracts  for  yearly  advertisements.    Those 
memoranda  have  been  produced,  and  their  appearance  strongly 
attests  their  genuineness.     They  show  as  follows :  That  there 
were  various  yearly  advertisements  in  the  newspaper  which 
amounted  in  the  aggr^ate  to  $484,  and  various  weekly  adver- 
tisements which  amounted  in  a  year  to  $906.84,  making  a  total 
of  $1,389.84,  to  which  were  to  be  added  certain  special  advise- 
ments or  extras,  as  they  were  called,  which  amounted  to  $146, 
making  a  total  of  $1,535  for  advertisements.     These,  it  will  be 
observed,  could   only  be  taken  accurately  from  a  copy  of  the 
newspaper  by  a  person  who  was  familiar  with  the  charges  for 
advertisements  and  knew  which  were  inserted  by  the  year  and 
which  by  the  week,  and,  after  all,  their  accuracy  depended  upon 
whether  the  particular  number  of  the  newspaper  from  which 
they  were  taken  represented  a  true  average  of  the  weekly  adver- 
tisements.    It  would  be  quite  impossible  for  the  complainant, 
who  was  entirely  inexpert  in  the  business,  to  get  those  figures 
without  the  assistance  of  the  defendant.    The  defendant  gave 
him  the  amount  of  job  work  for  twelve   months   ])ast,  whidi 
footed  up  $539.65.     Then  he  gave  him  the  subscriptions  and 
sales  at  $159,  making  a  total   of  $2,233,  or  $186  a  month, 
which,  deducting  $80  a  month  for  expenses,  left  a  net  monthly 
income  of  $106,  or  $9  less  than  what  the  defendant  had  repre- 
sented to  him  just  a  week  previously.     These  memoranda  are 
produced  and  supi)orted  by  the  oath  of  the  complainant,  and   I 
consider  them  reliable.     In  addition  to  that,  defendant  gave  the 
items  of  the  expenses  in  making  up  the  $80  a  month — for  rent. 
$12;  for  typesetting  and  work   in   the  office,  $28   a   month; 
editorial  service,  $24  a  month  ;  supplies,  paper  &c.,  $11.30  a 
month  ;  job  paper  and  coal  &c.,  $5  a  month,  making  a  total  of 
$80.     Then,  according  to  the  complainant's  story,  the  defendant 
took  off  from  the  cash-book   the  actual   receipts  in  cash   fcnr 
twelve  months  previous  to  that  date  in  monthly  items,  and  com* 
plainant  wrote  them  down  in  his  pass-book,  and  they  amounted 
to  $1,805.91.     When  asked  how  he  accounted  for  the  difference 
between  $1,805.91  and  $2,233,  taken  from  the  files  of  the  news- 
paper, he  said  the  balance  was  receipts  for  advertisements  paid 
in  trade. 
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The  defendant  and  his  witnesses  swear  that  this  examination 
of  the  books^  contracts  and  newspaper  files  was  made  by  the 
complainant  personally,  and  that  he  had  abundant  opportunity 
to  ascertain  the  whole  income  of  the  paper.  But  I  am  satisfied 
that  the  coni]>lainant^s  account  is  substantially  true,  and  that  he 
wa3  quite  incapable  of  himself  estimating  from  an  examination  of 
a  single  copy  of  the  newspa|)er,  or  of  the  files,  or  of  the  books,  all 
of  which  were  produced  in  evidence,  what  the  actual  net  income 
of  the  newspaper  was ;  that,  in  fact,  he  had  not  time  to  do  so, 
and  that  he  must  have  relied  upon  the  defendant's  statement. 

On  that  day — the  3d  of  November— a  preliminary  agreement 
was  executed  between  the  parties,  which  was  finally  iuei^ed  iq 
the  agreement  of  November  24th. 

At  the  execution  of  the  agreement  the  complainant  paid  the 
defendant  $600  in  cash,  and  gave  him  a  non-negotiable  note  for 
$400,  strictly  in  accordance  with  the  terms  of  the  agreement,  and 
set  about  fulfilling  his  paii;  of  the  contract. 

Subsequently  and  shortly  after  the  13th  of  January,  1895, 
complainant's  attention  was  called  to  an  advertisement  in  a  New 
York  paper,  in  these  words : 

"For  sale — Two-thirds  interest  in  a  country  weekly  newspaper,  eighteen 
miles  from  city;  prosperous  town;  good  opening  for  job  printing  trade. 
Address  J.  J.  W.,  Tribune  office." 

He  thereupon  wrote  a  decoy  letter,  dated  Auburn,  ^Blem 
county.  New  Jersey,  signed  in  a  fictitious  name — S.  S.  Waters — 
to  "J.  J.  W.,  Tribune  office,"  asking  particulars,  and  in  reply 
got  the  following  letter : 

"  Westfield,  New  Jersey,  January  22d,  1895. 
" S.S.  Waters,  Esq.: 

"Dear  Sm — Yours  to  hand.  I  have  miide  no  deal  yet.  If  you  would 
like  to  buy  an  interest  in  a  paper  and  a  printing  business,  and  want  to  locate 
in  a  g^wing  town,  I  think  it  would  be  to  your  interest  to  come  out  to  see  me. 
'  The  Leader '  ifi  established  and  is  doing  good  business.  You  will  know  more 
about  what  I  Jiave  to  sell  if  you  will  come  out  to  see  me,  say  Saturday,  or  any 
time  yon  choose.     I  have  steam  in  the  office  and  all  necessary  appliances. 

"  Very  respectfully, 

"J.  H.  Cash." 
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This  advertisement  and  letter  excited  the  suspidoDS  of  ooiu- 
plainaut  that  he  was  merely  being  Made  use  of  by  the  defendant 
as  a  means  of  getting  the  latter  out  of  business,  and  he  imme- 
diately wrote  the  defendant,  asking  to  be  relieved  from  his  con- 
tract and  have  his  money  and  note  returned  to  him,  based  not 
upon  the  advertisement  or  any  fraud  or  misbehavior  on  the  part 
of  the  defendant,  but  solely  on  his  (complainant's)  inability  to 
make  the  necessary  payments.  In  reply  to  that  letter,  defend- 
ant declined  to  relieve  complainant,  and  then  complainant  com- 
plained to  defendant  of  his  conduct  in  seeking  to  sell  out,  and 
charged  him  with  not  having  entered  into  the  partnership  in 
good  &ith,  and  stated  his  suspicions  that  the  business  was  not 
worth  the  money  he  was  paying  for  it.  Further  letters  passed 
and  interviews  took  place  between  the  parties,  and  a  close  exami- 
nation was  made  of  the  files  of  the  newspaper  and  the  cash  and 
other  books  of  the  defendant,  in  order  to  ascertain  just  what  the 
net  profitis  of  the  business  were.  There  was  no  pretence  that 
the  material— engine,  press,  type  and  so  forth^-on  hand  would 
amount,  at  any  salable  valuation,  to  the  sum  of  93,000,  although 
an  inventory  was  made  up  which  attempted  to  bring  them  up  to 
that  price.  The  value  of  the  business  consisted  not  only  in  the 
machinery  and  material  on  hand,  but  in  the  amount  of  patron- 
age of  the  office — that  is,  the  good  will  of  the  business.  As  to 
the  result  of  this  investigation,  the  parties  again  are  not  agreed. 
Complainant  makes  up  a  statement  of  receipts  and  disbursements 
taken  from  the  books,  which  shows  that  the  net  income  was  not 
more  than  $600  or  $800  a  year.  Defendant,  on  the  other  hand, 
makes  up  a  statement  by  which  he  shows  that  the  net  income 
was  between  $1,200  and  $1,300  a  year.  I  have  given  these 
statements  the  best  examination  I  could,  and  I  conclude  that 
neither  of  them  is  entirely  reliable.  The  complainant  has 
naturally  belittled  the  profits,  and  the  defendant  has,  on  the 
other  hand,  naturally  inflated  them.  In  order  to  make  them  as 
much  as  possible,  he  has  taken  into  account  what  are  called 
*^ trade  advertisements" — that  is,  advertisements  the  pay  for 
which  he  takes  in  specific  articles.  Among  them  are  axle 
grease,  machine   oil,  encyclopaedia,  type   for  use  in  printing, 
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which  was  not  charged  to  expenses,  lamps  for  family  use,  photo- 
graphs, revolvers,  condition  powders  for  horses,  electrotype  cuts 
for  use  in  business,  not  chained  as  disbursements,  wood  for  nse 
in  business  and  at  his  house,  millinery  and  dry  goods  for  his 
family,  crayon  pictures,  trees  for  planting,  household  utensils, 
clothing,  railroad  passes,  office  furniture,  Dobbins'  soap,  screen 
doors  for  his  house,  silverware,  photographic  kodak,  sewing 
machine,  dinner  set,  fur  cloth,  carpets  and  other  things  of  that 
sort  which  could  only  be  disposed  of  with  difficulty  and  in  lim- 
ited quantities.  Some  of  these  articles  were,  indeed,  worked  off 
for  cash,  and,  as  I  recollect  the  evidence,  were  included  in  the 
cash  receipts  entered  on  the  cash-book.  Then,  as  I  understand 
the  defendant's  statement,  he  makes  little  or  no  allowance  for 
bad  debts  or  the  natural  wear  and  tear  and  depreciation  in  the 
plant  from  year  to  year;  and  many  items  which  should  have 
been  charged  to  expense  account  were  treated  as  additions  to 
the  plant,  while,  in  fact,  they  were  no  more  than  sufficient  to 
keep  it  up  to  its  proper  condition.  The  running  expenses  were 
underestimated. 

The  complainant  charges  the  defendant  with  fraud  in  this 
respect.  It  appears  that  at  the  early  interviews,  when  asked 
about  the  value  of  his  business,  defendant  stated,  as  we  have  seen, 
that  it  was  worth  $100  a  month,  and  when  asked  about  his 
books  said  he  did  not  keep  any  that  could  be  called  regular 
books  of  account;  and  in  that  he  was  correct.  His  books  con- 
sisted simply  of  blotter  entries  in  three  or  four  different  books, 
one  for  job  printing,  another  for  advertisments,  another  a  list  of 
subscribers  to  the  paper,  and  another  a  sort  of  cash-book.  Com- 
plainant certainly  did  have  access  to  these  books,  but  as  before 
stated,  I  am  not  satisfied  that  he  made  so  thorough  an  examina- 
tion of  them  as  defendant  by  his  evidence  and  witnesses  tries  to 
prove. 

I  do  not  find  it  necessary  to  determine  the  precise  issue  of 
actual  fraud  raised  by  the  parties  on  this  part  of  the  case.  I 
acquit  the  complainant  of  any  lack  of  proper  vigilance  or  of  any 
negligence  in  his  preliminary  investigation.  He  was  entirely 
unacquainted  with  the  details  and  ins  and  outs  of  the  business, 

16 
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while  the  defendant  was  fully  aoquaiuted  therewith^  and,  under 
the  circumstances^  complainant  was  entitled  to  rely  upon  the 
general. statements  and  representations  of  the  defendant  More- 
over, it  was  the  defendant's  duty,  when  selling  an  interest  in  a 
business  with  which  the  complainant  was  not  &miliar,  in  con- 
nection with  a  partnership  between  the  two  to  carry  it  on,  to 
disclose  in  the  fullest  and  compietest  manner  the  actual  situation, 
profits  and  value  of  the  enterprise.  This  duty  arises  from  the 
nature  of  the  contract  of  partnership.  It  contemplates  the 
utmost  confidence  in  each  party  and  the  utmost  &irne8S,  frank- 
ness and  honesty  in  all  their  dealings.  So  that  the  question  here 
is  not  whether  if  Mr.  Powell  had  made  a  complete  purchase  of 
the  whole  plant  at  the  price  agreed  on,  disassociated  with  any 
partnership,  the  conduct  of  the  defendant  would  be  such  as  to 
entitle  the  complainant  to  rescind  the  contract.  The  rules 
applicable  to. such  a  transaction  are  quite  different  from  those 
applicable  to  the  transaction  actually  under  consideration. 

Mr.  Justice  Lindley,  in  speaking  on  this  subject  (1  Lind.  Part 
S03)y  says : 

'*  The  atmost  good  faith  is  due  from  every  member  of  a  partnership  towards 
every  other  member,  and  if  any  dispute  arise  between  partners  touching  any 
transaction  by  which  one  seeks  to  benefit  himself  at  the  expense  of  the  firm, 
he  will  be  required  to  show,  not  only  that  he  has  law  on  his  side,  but  that  his 
conduct  will  bear  to  be  tried  by  the  highest  standard  of  honor.  Thus,  if  one 
partner  knows  more  about  the  state  of  the  partnership  accounts  than  another, 
and  concealing  what  he  knows,  enters  into  an  agreement  with  that  other,  rela- 
tive to  some  matter  as  to  which  a  knowledge  of  the  state  of  the  account  is 
material,  such  agreement  wUl  not  be  allowed  to  stknd.  TkU  obligation  to  per- 
fect faimeaa  and  good  faith  is,  moreover,  not  confined  to  persons  vko  aetuaUy  art 
partners.  It  extends  to  persons  negotiafing  for  a  partner,  btU  between  whom  no  part' 
nership  as  yet  exists,  and  also  to  persons  who  have  dissolved  partnership,  but  who 
have  not  completely  wound  up  and  settled  the  partnership  affiiirs ;  and  most 
especially  is  good  faith  required  to  be  observed  when  one  partner  is  endeavor- 
ing to  get  rid  of  another  or  to  buy  him  ouf 

And  Mr.  Clement  Bates  (^  Bales  Part  §  897)  says: 

*^  There  may  be  a  right  to  rescission  or  dissolution,  with  indemnity  and 
return  of  premium,  even  wf^ere  the  misrepresentations  are  not  st^fident  to  sustain  an 
action  for  deceit" 
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And  such  are  the  authorities :  Redgrave  v.  Hurdy  W  Ch.  Div. 
1  {1881'8£)f  where  the  subject  is  exhaustively  treated  by  the 
master  of  the  rolls  and  his  associates  in  the  English  court 
of  appeals;  Newbigging  v.  Adam,  S4,  Ch.  Div.  68i  (1886), 
where  the  subject  is  again  exhaustively  treated  and  the  previous 
authorities  considered.  The  head-note  of  the  case  is  this :  ^'A 
person  who  has  been  induced  to  enter  into  a  contract  of  partner- 
ship by  misrepresentations,  not  such  as  would  entitle  him  to 
bring  an  action  of  deceit  for  damages,  has  a  right,  on  the  con- 
tract being  rescinded  by  the  court,  to  be  indemnified  against  the 
debts  and  liabilities  of  the  partnership.  This  is  not  giving  dam- 
ages, but  is  the  proper  consequence  of  rescinding  the  contract '* 

Redgrave  v.  Hurd,  8upray  was  a  case  where  a  solicitor  agreed 
to  sell  an  interest  in  an  established  practice  to  an  incoming  part- 
ner, and  representations  were  made,  as  here,  as  to  the  amount  of 
the  net  income  of  the  business,  and  the  incoming  partner  exam- 
ined for  himself  the  books  of  the  party.  Reliance  in  support 
of  the  contract  was  placed  upon  the  fact  that  the  party  attempt- 
ing to  evade  it  had  made  an  examination  of  the  books  himself; 
but  the  court  held  the  doctrine,  afterwards  adopted  in  this  court, 
with  a  full  citation  of  the  authorities,  in  Turner  v.  Houpty  SS 
AtL  Rep.  Z9  (at  p.  S3),  viz.,  that  where  untrue  representations 
are  made  by  a  vendor  to  a  vendee,  the  vendee  has  a  right  to 
rely  upon  them,  and  the  fact  that  he  has  had  an  opportunity  to 
examine,  and  did  examine,  for  himself  will  not  avail  the  vendor 
unless  it  appears  aflSrmatively  that  the  vendee  did  rely  upon  his 
own  examination  and  not  upon  the  statement  of  the  vendor. 

In  the  same  direction  is  Richards  v.  Todd,  127  Mass.  167 ^ 
and  Oem  v.  Sealzo,  HB  U.  8.  678. 

The  case  of  Uhler  v.  SempUy  6  C.  E.  Or.  288,  is  not  in  con- 
flict with  the  doctrine  sustained  by  the  line  of  cases  just  cited. 
There  the  dispute  arose  over  the  actual  value  of  a  manufacturing 
plant  disconnected  with  any  good  will,  which  was  turned  in  by 
a  partnership  in  which  the  complainant  bought  an  interest,  and 
he  was  competent  to  judge,  and  did  make  an  actual  judgment, 
on  the  value  of  that  plant.  Here  the  complaint  is  not  of  the 
value  of  the  printing  plant  itself,  but  of  the  good  will  of  the 
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newspaper  and  business  therewith  established  and  in  which  the 
complainant  purchased  an  interest. 

My  conclusion  on  this  part  of  the  case  is  that  the  agreement 
of  partnership  was  entered  into  under  a  misapprehension  by  the 
complainant  as  to  the  actual  value  of  the  good  will  of  the  busi- 
ness, and  that  the  defendant  is  so  far  responsible  for  that  misap- 
prehension as  that  he  ought  not  to  insist  upon  the  continuance 
of  the  agreement,  especially  as  he  had  not  in  anywise  altered  his 
position  at  the  time  when  the  complainant  demanded  a  rescis- 
sion. This  demand  was  made  promptly  and  persisted  in,  and 
the  defendant  was,  in  my  judgment,  bound  in  equity  to  accede 
to  his  request  and  to  return  him  his  money  and  his  promissory 
note. 

I  am  also  of  the  opinion  that  the  complainant  has  made  cot 
his  case  as  to  the  second  ground  of  recovery,  viz.,  that  the 
defendant  was  not  in  a  condition  of  health  to  warrant  him  in 
entering  into  this  partnership.  Here  it  is  to  be  again  observed 
that  the  complainant  was  entirely  inexpert  in  the  business,  knew 
nothing  about  conducting  a  newspaper,  and  most  have  relied, 
and  was  entitled  to  rely,  upon  the  defendant's  knowledge  of  that 
business  and  his  ability  to  attend  to  it.  The  personal  capacity 
and  disposition  of  the  defendant  to  perform  his  part  of  the  duties 
of  the  partnership  was,  of  course,  one  of  the  considerations  which 
induced  the  complainant  to  enter  into  it,  and  if  the  defendant 
was  laboring  under  a  personal  disability  by  reason  of  his  health 
to  perform  the  duties  he  undertook,  he  should  not  have  entered 
into  the  partnership  without  disclosing  that  disability;  and 
when,  later  on,  before  the  partnership  wa^  actually  launched,  he 
became  aware  that  he  would  probably  not  be  able  to  continue  to 
perform  his  duties,  he  should  have  promptly  informed  the  com- 
plainant and  offered  him  the  option  of  rescission. 

The  complainant  charges,  by  an  amendment  to  his  bill, 
founded  on  evidence  that  came  out  unexpectedly  upon  the  hear- 
ing, that  the  original  object  of  the  defendant  in  seeking  a  partner 
was  to  use  that  as  a  means  of  getting  out  of  the  business  advan- 
tageously; and  the  evidence  certainly  does  so  indicate.  The 
hired  editor  employed  by  the  defendant  was  a  Dr.  Morse,  a 
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physician,  who  had  retired  from  practice  and  was  living  at 
Westfield.  He  was  called  as  a  witness  by  the  defendant.  He 
had  been  the  editor  for  four  years.  He  was  asked  by  the 
defendant's  counsel  if  he  knew  Mr.  Powell,  and  said  that  he  did. 

"Q.  When  and  where  did  you  first  see  him  to  know  him? 

**A,  Would  you  like  me  to  relate  the  circumstances  ? 

"Q.  Yes,  sir. 

"^.  Mr.  Cash  is  a  man  in  delicate  health;  it  was  recommended  to  Mi; 
Cash  that  he  should  get  out  of  the  business  he  was  in.    *    *    * 

"Q.  (By  the  court) — When  was  it  recommended  to  Mr.  Cash  that  he  should 
get  out  of  the  business  ? 

"-A.  Previous  to  that. 

"Q.  Preyiona  to  the  time  he  first  advertised  ? 

^*A.  A  year  previous  to  that ;  I  was  about  to  relate  to  you  the  circumstances. 

**Q.  The  question  was  whether  you  knew  that  he  put  the  first  advertisement 
in  the  paper  for  a  partner? 

''A.  I  knew  he  did." 

Then  on  the  13th  of  January,  1895,  after  the  execution  of  the 
agreement,  he  inserted  the  second  advertisement  in  the  paper 
which  has  been  already  alluded  to,  and  his  excuse  given  on  the 
stand  for  doing  that  was  that  he  was  advised  by  a  physician 
that  he  must  get  out  of  the  business. 

Now,  this  shows  that  the  defendant  intended,  if  practicable, 
to  entirely  retire  from  the  business.  This  he  had  no  right  to 
do,  and  at  the  same  time  to  hold  the  complainant  to  his  contract 
He  says  that  he  would  not  have  sold  out  without  the  consent  of 
the  complainant.  I  should  be  more  ready  to  place  confidence  in 
that  statement  if  he  had  first  consulted  tlie  complainant  before 
inserting  the  advertisement,  and  had  not  inserted  it  in  such  a 
blind  way.  Be  that  as  it  may,  I  think  the  complainant  was  not 
obliged  to  continue  the  partnership  with  a  man  in  such  a  pre- 
carious state  of  health  that  he  might  be  obliged  at  any  time  to 
discontinue  his  personal  attention  to  the  conduct  of  the  business, 
and  that  it  was  the  duty  of  the  defendant,  under  those  circum- 
stances, to  have  acceded  to  complainant's  demand  to  return  him 
his  money  and  promissory  note. 

It  is  urged  against  complainant  that  the  real  reason  why  he 
desired  to  rece4e  from  the  contract  was  that  he  was  unable  to 
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make  the  moneyed  payments  provided  for  by  it.  It  is  probable 
that  such  disability  actually  existed,  but  I  am  unable  to  see  how 
it  is  a  bar  to  his  relief  if  he  has  good  grounds  for  it.  It  was 
certainly  his  duty  to  state  his  disability  frankly  at  the. earliest 
moment  to  the  defendant,  and  to  ask  to  be  relieved,  and  he  did 
so.  If  his  pecuniary  resources  had  been  greater  he  might  have 
felt  that  he  could  afford  to  undertake  the  business  without  the 
assistance  of  the  defendant,  and  carry  it  on  for  a  year  or  two  at 
a  less  gain  than  he  had  anticipated,  in  the  hope  of  finally  build- 
ing it  up  and  making  a  success.  But  his  pecuniary  straits  for- 
bade such  a  venture.  The  evidence  shows  that  he  expected,  by 
his  exertions  in  canvassing  for  advertisements  and  other  ener- 
getic work,  to  immediately  increase  the  business.  This  he  could 
not  do  with  a  sick  partner  whose  health  forbade  him  to  be  con- 
fined to  the  printing  office,  attending  to  that  part  of  the  business 
for  which  he  was  peculiarly  fitted.  Complainant's  inability  to 
meet  his  pecuniary  obligations  may  lead  us  to  look  with  distrust 
upon  his  statement  of  the  result  of  his  examination  of  the  books 
of  account  and  files  of  the  newspaper  made  in  March,  1896,  but 
beyond  that  I  cannot  see  that  it  has  force. 

So  with  his  attempt  to  sell  out  to  Dr.  Morse,  the  editor,  made 
by  letter  on  March  25th,  1895.  The  letter  was  written  while 
his  examination  of  the  books  and  so  forth  was  being  made,  and 
in  it  he  offered  to  sell  out  at  a  loss  of  $100.  This  was  in  no 
sense  a  waiver  of  his  right  to  a  rescission,  nor  a  ratification  of 
the  contract.  It  was  evidently  based  upon  the  idea  that  the 
transfer  of  interest,  if  made,  would  be  with  defendant's  consent 
and  would  end  all  controversy  between  them. 

Upon  the  whole  case  it  is  manifest  that,  after  the  clandestine 
manner  in  which  the  defendant  sought  a  purchaser  for  bis  re- 
maining share  of  the  business  and  the  results  of  the  examination 
of  the  real  value  of  the  business  which  followed  it,  these  parties 
cannot  have  that  respect  and  confidence  in  each  other  which  is 
necessary  for  successful  partnership,  and  that  the  complainant  is 
entitled  to  a  dissolution.  The  only  question  is  upon  what  terms 
it  shall  be  had.  Shall  it  be  a  rescission  with  the  return  of  the 
capital  contributed,  or  an  ordinary  dissolution  with  an  account- 
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iug  ?     For  the  reasons  above  stated,  I  tbiDk  it  should  be  a  re- 
Bcission,  and  that  defendant  should  deliver  to  complainant  his 
promissory  note  and  repay  him  the  cash  payment,  with  interest 
from  April  1st,  1895.     Complainant  is  entitled  to  costs. 
I  will  advise  as  above. 


54    2811 

Arthur  J.  Rooney  ^^^l 


Helen  F.  Rooney,  otherwise  Barry. 

1.  A  marriage  between  parties,  one  of  whom  has  a  lawful  husband  or  wife 
living,  is  absolutely  void  at  the  common  law  for  all  purposes. 

2.  There  can  be,  strictly  speaking,  no  decree  of  divorce  dissolving  such  a 
marriage ;  the  proper  decree  in  such  case  is  one  declaring  the  marriage  null 
and  void  ab  initio, 

Z,  Such  a  decree  does  not  alter  the  relations  of  the  parties,  and  its  value 
consists  in  its  effect  by  way  of  estoppel,  and  in  bastardizing  the  issue  of  the 
parties  to  it 

4.  A  court  of  equity  has  original  jurisdiction  of  an  action  to  declare  such 
marriage  void,  without  the  aid  of  any  statute. 

5.  A  statute  of  this  state  giving  jurisdiction  to  the  court  of  chancery  over 
actions  of  divorce,  does  not,  so  far  as  regards  actions  for  nullity,  alter  the 
intrinsic  character  of  the  action,  or  compel  this  court,  in  dealing  with  it,  to  act 
upon  principles  other  than  those  governing  it  in  ordinary  suits. 

6.  A  man  who,  being  consciously  under  disability  to  marry  by  reason  of 
havpig  a  lawftd  wife  living,  falsely  represents  himself  to  be  competent  to 
marry,  and  thereby  induces  an  innocent  woman  to  go  through  the  ceremony 
of  marriage  with  him,  cannot  maintain  against  her  an  action  of  nullity  in  a 
court  of  equity. 

7.  The  contrary  rule  which  prevails  in  the  English  ecclesiastical  court  does 
not  govern  this  court 

8.  In  a  suit  for  nullity  by  reason  of  precontract  with  a  living  person,  strict 
proof  is  required  of  such  prior  contract 

9.  An  exemplified  copy  of  a  paper  purporting  to  be  a  certificate  of  a  mar- 
riage ceremony,  signed  by  a  person  without  any  designation  of  character,  and 
without  proof  of  its  genuineness,  on  file  in  the  office  of  a  clerk  of  a  court  of 
another  state  of  the  Union,  without  proof  of  the  laws  of  that  state,  is  not  suffi- 
cient proof  of  such  marriage  ceremony  to  sustain  a  decree  of  nullity  by  reason 
ofit 
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Final  hearing  on  pleadings  and  proofs  in  open  court. 

Mr.  jkTarshaU  W,  Van  Winkle^  for  the  complainant 

Mr.  Joseph  A.  McQ'eery,  for  the  defendant 

Pitney,  V.  C. 

The  object  of  this  suit  is  to  procure  a  judicial  declaration  by 
this  court  that  a  contract  and  ceremony  of  marriage  entered  into 
between  the  parties  was  a  nullity  by  reason  of  the  prior  hymeneal 
contract  of  the  complainant  witli  another  woman,  who  was  his 
living  and  lawful  wife  at  the  time  of  the  later  contract. 

The  bill  alleges  complainant's  marriage  with  one  Mary  Tole, 
in  Richmond,  Virginia,  May  18th,  1862,  and  again  with  the 
defendant,  Helen  F.  Barry,  on  July  14th,  1894,  at  which  time 
Mary  Tole  was  living.     The  bill  was  filed  December  4th,  1894. 

The  answer  puts  complainant  upon  proof  both  of  the  prior 
marriage  and  the  continued  life  of  the  alleged  prior  wife.  In 
fact,  the  all^ation  of  continued  life  is  not  found  in  the  bill,  and 
must  be  considered  as  added  by  way  of  amendment. 

At  the  hearing,  complainant  attempted  to  sustain  the  burden 
thus  cast  upon  him— ^^r^,  as  to  the  marriage,  by  his  own  evidence 
and  an  exemplified  copy  of  a  writing  on  file  in  the  hustings  court 
of  Richmond,  Virginia;  and  seoond,  as  to  the  continued  life  of 
the  first  wife,  by  a  witness  who  saw  her  shortly  before  the  hearing. 

Counsel  for  defendant  attacked  each  of  these  pieces  of  evidence : 
as  to  the  writing,  that  it  is  incompetent  and  insu£5cient  for  that 
purpose;  as  to  the  evidence  of  the  complainant,  that  it  is  wholly 
unworthy  of  belief;  and  as  to  that  of  the  witness  to  the  con- 
tinued life  of  the  first  wife,  that  the  witness  is  not  only  unworthy 
of  belief,  but  did  not  manifest  sufficient  acquaintance  with  the 
first  wife  to  give  reliable  evidence. 

Counsel  for  defendant  took  the  further  ground  that,  admitting 
the  first  marriage  and  the  continued  life  of  the  first  wife,  yet 
the  complainant  procured  the  defendant  to  marry  him  by  prac- 
ticing upon  her  a  fraud  so  gross  as  to  close  against  him  the  door 
of  a  court  of  equity. 
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It  18  hardly  necessary  to  cite  authority  for  the  position  that  a 
complainant  who  comes  into  court  under  the  circumstances  above 
stated  and  asks  a  decree  of  nullity,  the  result  of  which  is  to 
declare  one  whom  he  has  sworn  to  love  and  cherish  as  a  wife  to 
be  no  more  than  a  concubine,  and  her  oSipnug,  the  fruit  of  the 
unlawful  communion  (born  pending  the  suit),  a  bastard,  must 
prove  his  case  with  the  utmost  strictness.  The  same  rule  applies 
in  such  a  case  as  on  an  indictment  for  bigamy.  The  court  in 
such  cases  is  bound  to  act  as  tlie  guardian  of  the  helpless  infant, 
and  watch  its  rights  and  interests  with  jealous  care. 

I  will  consider,  first,  the  sufficiency  of  the  documentary  proof 
of  the  first  marriage. 

The  document  offered  for  that  purpose  is  a  duly^xemplified 
copy  of — ^to  use  the  language  of  the  clerk  of  the  hustings  court 
of  the  city  of  Richmond — ^^'a  marriage  license  now  on  file  in  the 
clerk's  office  of  said  court  for  the  marriage  of  Arthur  J.  Rooney 
and  Mary  Tole,  together  with  the  minister's  return  thereon.'' 
The  certificate  of  the  clerk  is  dated  June  19th,  1895.  How  long 
such  document  had  been  so  on  file  in  his  court  does  not  in  any 
wise  appear.  The  license  appears  to  have  been  issued  under  the 
hand  of  '^  Ra  Howard,  clerk  "  of  the  hustings  court  of  Rich- 
mond, Virginia,  May  2d,  1862.  On  the  same  paper  is  a  state- 
ment of  the  names,  ages  and  so  forth  of  the  husband  and  wife, 
also  signed  by  the  clerk.  Annexed,  and  on  the  same  paper, 
is  the  minister's  return  of  marriage,  as  follows : 

''  I  certify,  that  on  the  5th  day  of  May,  1S64,  at  Richmond  City,  I  united 
in  marriage^  the  above-named  and  described  parties,  under  authority  of  the 
annexed  license. 

"JoHK  Teklino." 

The  person  so  signing  does  not  state  that  he  is  a  minister  of 
the  gospel  or  otherwise  authorized  to  perform  the  marriage 
ceremony. 

No  evidence  was  ofifered  of  the  laws  of  Virginia  r^ulating 
the  issue  of  marriage  licenses  or  the  filing  of  the  certificates 
thereof,  nor  as  to  the  value  or  eflfect  as  evidence  of  such  oertifif 
cates  when  filed^     I  am  not  informed  as  to  what,  if  any,  safe- 
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guards  are  thrown  around  such  certificates  by  the  laws  of 
Virginia  in  order  to  secure  their  genuineness  and  prevent  fraud 
and  imposition.  Nor  does  it  appear  that  a  copy  of  such  certifi- 
cate would  be  evidence  in  any  court  in  Virginia ;  and  if  a  copy 
would  not  be  evidence  there,  then,  of  course,  it  would  not  be 
evidence  here.  For  all  that  appears,  the  local  laws  may  simply 
provide  for  a  safe  depository  of  such  documents  for  the  benefit 
of  the  parties,  and  that  the  originals  only  can  be  used  as  evi- 
dence, upon  due  proof  of  their  genuineness  and  of  the  character 
of  the  person  certifying  to  the  ceremony.  At  best,  under  present 
circumstances,  all  that  the  exemplification  can  be  held  to  prove 
is  that  there  is  on  file  in  the  oflSoe  of  the  clerk  of  the  court  in 
question  a  document  in  the  words  and  figures  certified  to.  The 
requisitions  of  the  federal  constitution  do  not  require  us  to  go 
further  than  that.  Our  own  act  (P.  L.  of  1881  p.  HO;  Rev. 
Sup.  p.  iB88  §  8)y  declares  that 

"  any  public  records  of  any  foreign  state  *  *  *  or  any  copy  thereof  which 
is  admissible  in  such  state  to  prove  the  facts  therein  contained  shall  be  admitted 
in  evidence  in  the  courts  of  this  state''  &c. 

This  language  shows  the  necessity  of  the  proof  of  the  laws  of 
the  foreign  state,  and  it  seems  to  me  there  should  also  be  some 
proof  of  the  character  and  authority  of  the  person  performing 
the  ceremony. 

It  must  be  remembered  that  a  mere  certificate  of  marriage, 
signed  by  a  clergyman  or  magistrate,  unattested  by  any  oath, 
and  not  signed  by  the  contracting  parties,  cannot,  upon  any 
recognized  principle,  and  in  the  absence  of  any  enabling  statute, 
be  held  to  be  evidence  of  the  marriage.  Hubb.  Sue.  ^4^,  ^48y 
257 y  £59y  where  the  cases  to  that  date  are  collected;  1  Bi%h. 
Mar.,  D.  &  8.  §§  99$,  998,  1003,  1011  (1891);  1  Whart.  Ev. 
§§  120,  667.  A  different  rule  prevails  as  to  entries  on  an  official 
register  kept  in  pursuance  of  law.  1  Whart.  Ev.  §  6^7  et  seq.; 
1  Bish.  Mar.,  D.&8.%  993. 

For  these  reasons  I  conclude  that  the  paper  in  question  has  of 
itself,  for  present  purposes,  no  probative  force  or  value. 

This  brings  us  to  the  other  questions,  which  may  be  oonven* 
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ientlj  considered  together,  viz.,  Is  the  complainant  worthy  of 
sufficient  credit  as  a  witness  to  warrant  finding  the  &ct  of  the 
first  marriage  npon  his  unsupported  testimony  ?  And  second, 
Has  he,  by  his  own  conduct,  debarred  himself  from  the  riglit  to 
relief  in  this  court? 

The  proo&  present  a  most  painful  case.  Complainant,  sworn 
on  his  own  behalf,  says  he  was  bom  April  Ist,  1844 ;  that  he 
was  married  in  1862  (not  1864  as  the  certificate  states)  to  Mary 
Tole,  in  Richmond,  Virginia ;  that  they  lived  together,  off  and 
on,  until  1882 ;  had  one  child,  a  son  ;  that  they  separated  in  1882, 
and  have  lived  separate  since  1883,  under  articles  of  separation, 
what  purports  to  be  a  copy  of  which  was  produced ;  that  be  is 
an  undertaker  and  embalmer  by  profession  and  gives  lessons 
therein;  that  he  met  defendant  in  Albany,  New  York,  as  a 
pupil  in  the  art  of  embalming ;  that  he  showed  her  a  copy  of 
the  articles  of  separation  from  his  wife,  and  told  her  that  his 
wife  was  living.  He  says  that  he  was  firmly  of  the  belief  that 
the  effect  of  the  deed  of  separation  was  to  give  him  the  right  to 
marry  again ;  that  he  took  tio  legal  advice  upon  the  subject,  but 
simply  talked  the  matter  over  with  the  defendant,  and  that  both 
of  them  concluded  that  he  was  free  to  marry  again  during  his 
first  wife's  life. 

From  his  evidence,  taken  as  a  whole,  it  is  plain  that  he  induced 
the  defendant  to  believe  that  he  occupied  the  position  of  a 
divorced  man  freed  from  the  obligations  of  his  first  marriage ; 
and  he  has  the  audacity  to  come  on  the  stand  and  swear  that  he 
actually  so  beTieved. 

Now  the  evidence  shows  complainant  to  be  a  man  of  consider- 
able education  and  intelligence  and  of  wide  experience.  He 
pretends  to  have  caused  to  be  incorporated  a  national  embalming 
college  of  which  he,  as  "  Professor  Arthur  Rooney,''  is  demon- 
strator and  treasurer.  He  is  familiarly  known  as  Professor 
Rooney,  and  as  such  lectures  and  gives  lessons  in  the  art  of 
embalming.  He  made  the  defendant's  acquaintance  in  the 
month  of  April,  1894,  as  a  pupil,  and  lured  her  from  her  home 
in  Troy,  New  York,  to  New  York  city  by  a  letter  in  which  he 
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proposed  to  start  a  monthly  magazine  called  "  The  Embalmer," 
and  employ  her  as  an  assistant  editor  of  it. 

The  separation  agreement  itself  gives  no  countenance  whatever 
to  the  idea  that  it  did  or  could  free  the  parties  from  the  bonds  of 
matrimony.  It  was  prepared,  and  its  execution  supervised,  by 
counsel,  and  I  infer  from  the  evidence  and  the  statements  of 
counsel  at  the  hearing  that, one  of  those  counsel  was  acting  under 
the  retainer  of  the  complainant.  Now  it  is  quite  impossible  to 
believe  that  either  at  the  time  the  agreement  was  prepared,  exe- 
cuted and  signed,  or  at  some  subsequent  period,  the  complainant 
did  not  ask  the  advice  of  counsel,  or  learn  incidentally  from 
counsel  that  he  was  still  under  the  bonds  of  matrimony  with 
his  first  wife.  And  if  it  were  possible  to  believe  that  he  did  not 
ask  the  question  of  counsel,  it  is  impossible  to  believe  that  a 
man  of  his  experience  and  intelligence  did  not  know,  from 
reading  the  document,  that  it  did  not  relieve  him  from  the 
matrimonial  bonds. 

Upon  these  circumstances  I  look  upon  his  evidence  delivered 
in  court  on  this  subject  as  a  cool,  deliberate  falsehood. 

He  says  that  shortly  after  he  was  married  to  the  defendant  he 
began  to  suspect  that  he  was  not  at  liberty  to  marry,  coming  to 
such  belief,  not  by  seeking  the  advice  of  counsel,  but  by  casual 
talk  with  his  friends;  and,  after  satisfying  his  lust  in  the  enjoy- 
ment of  the  person  of  the  defendant  for  two  months,  with  the 
result  of  pregnancy  on  her  part,  he  entertained  tardy  but  sin- 
cerely conscientious  scruples  as  to  the  connection  <&c.,  sent  her 
home  to  her  friends  in  Troy,  and  brought  this  suit 

Further:  The  complainant  is  directly  and  seriously  contra- 
dicted by  a  most  reliable  witness  in  the  cause,  to  wit,  the  very 
respectable  clergyman,  Mr.  Throop,  of  Jersey  City,  who  per- 
formed the  marriage  ceremony.  It  appears  that  complainant 
called  at  Mr.  Throop's  house  during  the  daytime  on  July  14th 
to  make  arrangements  for  the  marriage  in  the  evening,  and  saw 
his  housekeeper ;  that  it  came  out  in  the  course  of  conversation 
that  he  was  a  divorced  man,  and  undoubtedly  it  was  so  stated  by 
him  in  order  to  ascertain  in  advance  whether  Mr.  Throop  would 
marry  him  as  such,  and  that  he  was  informed  by  the  house- 
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keeper  that  Mr.  Throop  would  not  marry  a  divorced  man ;  and 
that  he  then  let  the  housekeeper  get  the  idea  that  he  was  a 
widower,  that  his  first  wife  was  dead ;  but  he  denies  in  the  most 
positive  manner  that  he  stated  to  Mr.  Throop  at  the  time  of  the 
ceremony  that  his  first  wife  was  dead. 

Now,  Mr.  Throop  swears  that  he  b^an  with  the  parties  by 
asking  the  complainant  the  usual  question,  if  it  was  his  first 
marriage : 

"  I  asked  him  if  he  were  a  widower,  and  he  said  he  was,  and  there  ^as  a 
little  something  about  the  way  that  he  replied  that  I  didn't  like,  and  so  I 
made  the  question  more  definite ;  1  said  to  him,  '  You  mean  by  that  that  your 
wife  is  dead/  and  he  replied,  '  Yes,  my  wife  is  dead.' 

^*Q.  Did  he  say  to  you  that  his  wife  was  dead? 

*^A»  He  said  to  me  that  his  wife  was  dead. 

**Q,  Are  you  positive  of  that? 

"A,  I  am  positive  of  it." 

And  the  manner  and  bearing  of  the  witness  satisfy  me  that 
he  could  not  be  mistaken. 

The  result  is  that  without  taking  into  consideration  the  matters 
in  which  he  is  contradicted  by  the  defendant,  whose  manner  and 
bearing  on  the  stand  were  such  as  to  convince  me  that  she  was 
telling  the  truth,  and  without  considering  the  manner  of  the 
complainant  on  the  stand,  which  was  not  such  as  to  inspire  con- 
fidence in  his  reliability  as  a  witness,  I  conclude  that  his  evidence, 
standing  alone,  is  insufficient  to  warrant  this  court  in  making  a 
decree  of  the  character  here  asked. 

I  might  rest  this  part  of  the  cause  upon  this  result;  but  the 
other  question,  namely,  whether  complainant  by  his  conduct 
has  debarred  himself  of  relief  in  this  court,  has  been  fully 
argued,  and  I  think  the  parties  are  entitled  to  my  views  upon  it, 
especially  as  the  court  of  errors  and  appeals  may  differ  with  me 
upon  the  result  of  the  proofs  as  to  the  former  marriage. 

This  brings  us  -to  the  evidence  of  the  defendant. 

At  the  time  of  the  marriage  she  was  twenty-eight  years  old, 
in  humble  circumstances,  without  parents,  earning  her  living  as 
an  operative  in  a  factory  in  the  city  of  Troy,  New  York.  In 
the  month  of  April,  1894,  she  became  one  of  a  class  to  take  les- 
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SODS  from  Professor  Rooney,  at  Albany,  in  the  art  of  embalming, 
and  thus  made  bis  acquaintance.  He  shortly  afterwards  called 
on  her  at  her  boarding-house  in  Troy  two  or  three  timeB,  and 
sought  her  hand  in  marriage.  He  stated  to  her  that  he  had 
been  previously  married,  but  was  divorced  from  his  wife  and 
free  to  marry  again ;  that  he  desired  that  the  marriage  should 
not  be  made  public  because  it  might  affect  his  business.  She 
declined  him.  Subsequently,  in  the  month  of  June,  1894,  she 
desired  to  make  use  of  the  knowledge  of  embalming  she  had 
acquired,  as  she  supposed,  from  Professor  Booney,  by  engaging 
in  the  business  in  Troy,  and  for  that  purpose  wrote  to  him  at 
his  New  York  address  with  the  view  to  procuring  the  necessary 
outfit  of  implements  and  materials,  with  the  result  that  the  pro- 
fessor wrote  her  a  letter  dated  July  6th,  1894,  as  follows : 

'*  Public  telephone  and  telegraph  calls  from  the  trade  for  embalming  answered 
promptly  at  our  expense. 

"NATIOyAL   EmBALMINO  Ck)IXEOE. 

"  (Incorporated.) 
**  P.  W.  Leverino,  Pbop.  Abthub  Bookey, 

**  ChemUt  and  SeereUury,  Demonttralor  and  Tr«u. 

'^Manufacturers  of  Standard  Embalming  Fluids  and  Specialties,  Guaran- 
teed for  Arterial  and  Cavity  Preservation. 
"  10  Bond  street  New  York,  July  6th,  1894. 

**  Mm  Helen  F,  Barry — Please  allow  me  a  few  words  by  this  means  to  dear 
up  any  misunderstanding  which  may  be  between  us.  In  consideration  of  the 
disagreement  we  had  when  I  left  Troy  last  I  sent  a  letter  to  Mr.  Balmer 
stating  my  views  concerning  what  I  would  do  if  you  desired  to  take  the  num- 
agement  of  *  The  Embalmer.'  I  addressed  my  communication  to  him  as  my 
promise  was  out  to  him  concerning  the  management  of  '  The  Embalmer.'  I 
gave  him  my  idea  why  it  would  not  be  clear  for  him  to  manage  it  as  he  was 
to  be  our  ag't  at  Troy,  and  said  I  thought  you  could  manage  it  I  have  had 
no  reply  from  him  yet  *  The  Embalmer  *  must  come  out  this  month  or  firrt 
part  of  next.  It  takes  some  time  to  get  a  correct  Monthly  Magasine  ready 
for  the  public,  particularly  the  first  number  of  its  revivaL  It  is  necessary  for 
me  to  know  what  foundation  to  build  on.  I  cannot  commence  the  enterprise 
before  some  good  plan  is  settled.  Will  you  be  kind  enough  to  give  me  your 
views.  I  believe  you  can  make  it  pay  you  handsomely  in  the  near  futore. 
If  you  take  advice  from  your  Best  Friend,  which  I  believe  I  am  and  intend  to 
continue  till  the  end  of  time. 

"Truly  Yours, 

"Arthub  Boohxt. 
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''  P.  S.— I  have  gotten  out  the  tenants  at  No.  10  Bond  St    I  intend  to  oon- 

oentrate  all  bosinesB  and  mannfactoring  at  Jersey  City,  N.  J.,  except  an  office 

in  New  York  City  which  will  do  for  *  The  Embalmer '  office  also  if  desirable  or 

I  will  establish  '  The  Embalmer '  office  at  Albany  or  Troy  if  it  will  be  better. 

''Tell  me  what  you  think  about  it 

"Keep., 

"A.  R. 

"  Our  charter  requires  principal  office  Jersey  City.    Business  office  in  any 
other  state  or  states.'' 

She  came  to  New  York  on  the  day  boat,  on  the  11th  or  12th 
of  Jaly,  for  the  purpose,  as  she  says,  of  procuring  the  outfit, 
notifying  the  professor  the  boat  she  would  take.  He  met  her 
by  boarding  the  boat  at  Yonkers,  and  took  her  to  a  room  which 
he  had  provided  for  her  in  New  York.  He  then  solicited  her 
to  marry  him,  and  she  finally  consented  to  do  so.  Throughout, 
he  stated  to  her  that  he  was  divorced  from  his  former  wife  and 
entirely  free  to  marry.  He  swears  that  he  showed  her  a  copy 
of  the  agreement  of  separation  between  him  and  his  wife,  and 
explained  that  he  derived  his  right  to  marry  from  it,  and  denies 
that  he  said  he  was  divorced.  This  she  denies  in  the  most  posi- 
tive manner,  and  says  that  she  never  saw  the  separation  agree- 
ment until  it  was  shown  to  her  on  the  witness-stand.  In  this  I 
fully  believe  her.  But  I  stop  to  say  that  it  makes  little  differ- 
ence whether  she  saw  it  or  not,  since  it  abundantly  appears  from 
complainant's  own  evidence  that  he  stated  to  her  and  assured  her 
that  he  was  free  to  marry — ^she  says  by  divorce ;  he  says,  as  the 
result  of  these  articles  of  separation }  and  if  his  version  of  the 
affiiir  in  that  respect  is  the  true  one,  he  still  remains  a  fraud- 
doer,  for  he  is,  as  I  have  already  observed,  a  man  of  intelligence 
and  experience,  and  could  not  for  a  moment  have  believed  that 
sudi  was  the  effect  of  the  agreement,  while  she  was  an  ignorant, 
inexperienced,  simple  person  who  might  well  believe  his  asser- 
tion in  that  regard.  When  pressed,  he  hardly  ventured  to 
swear  that  he  actually  handed  her  the  document  in  question,  but 
says  that  he  placed  his  trunk,  which  was  unlocked,  in  the  room 
to  which  he  took  her  in  New  York,  and  that  it  contained  all  his 
papers,  and  that  she  looked  them  all  through.  Her  version  of 
the  afl&ir  is  that  there  was  no  such  trunk  in  her  room,  and  that 
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she  did  not  see  the  separation  agreement,  but  that  he  showed  her 
a  mass  of  papers,  among  others  a  certificate  of  incorporation  of 
the  embalming  college,  and  certificates  of  stock  issued  there- 
under, and  a  lot  of  printed  matter  in  connection  therewith  and 
with  the  embalming  college  and  the  proposed  magazine;  and 
that  those  are  the  papers  which  he  had  talked  to  her  about 
previously  in  Troy,  and  which  were  in  keeping  with  the  propo- 
sition contained  in  his  letter  of  July  6th.  And  these  account 
for  an  expression  in  a  letter  written  by  her  on  July  17th,  three 
days  after  her  marriage,  to  a  female  friend  in  Albany,  which 
the  complainant  succeeded  in  procuring  and  putting  in  evidence, 
in  which  she  uses  this  language :  '^  I  have  examined  all  papers 
and  find  everything  as  the  professor  represented,''  That  letter 
announced  their  marriage,  and  authorized  her  friend  to  say  that 
she  was  married,  and  she  would  rather  that  she  would  tell  it; 
that  the  professor  had  no  objections;  and  states  that  she  had 
written  to  two  other  friends  by  the  same  mail. 

The  parties  lived  together  for  a  little  less  than  a  fortnight 
after  the  marriage,  when  the  defendant  made  a  short  visit  to  her 
friends  in  Troy,  and  then  they  resumed  cohabitation  some  time 
early  in  August,  and  lived  together  till  about  the  middle  of 
September,  when  they  separated.  The  complainant  says  the 
cause  of  separation  was  that  the  defendant  made  an  unfounded 
criminal  charge  against  him.  Her  account  of  it  is  that  when  he 
discovered  that  she  was  with  child  he  attempted  to  produce  an 
abortion  upon  her,  of  which  act  she  complained  to  a  police 
magistrate,  and  that  soon  afterward,  the  cohabitation  still  con- 
tinuing, he  left  her  in  the  night  while  asleep,  opened  the  gas 
burners  in  her  be<lroom,  closed  the  door  on  her  and  was  about 
leaving  the  premises  when  she  awoke  in  time  to  save  her  life. 

An  attempt  is  made  to  impeach  the  evidence  of  the  defendant 
by  a  Mrs.  M.,  who  claimed  to  be  in  the  employ  of  the  com- 
plainant in  his  business  of  an  embalmer.  It  is  not  necessary  to 
detail  this  evidence,  but  it  is  sufficient  to  say  that  the  attempt  to 
impeach  the  defendant  failed  and  reacted  upon  the  witness. 

The  question  is  whether  the  fraudulent  conduct  of  the  com* 
plainant  debars  him  from  suit  in  this  court 
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If  this  were  an  ordinary  suit  in  eqoitj  to  set  aside  or  annul 
an  ordinary  contract,  there  coald,  of  course,  be  but  one  answer  to 
the  question.  The  maxim,  he  who  comes  into  equity  must 
eome  with  clean  hands,  would  apply,  since  the  fraud  here  prac- 
ticed by  complainant  was  connected  with  the  procurement  of 
the  very  contract  that  he  now  seeks  to  have  declared  null.  1 
Pom.  Eq.  Jr.  §§  S97y  401. 

Now,  it  is  to  be  observed  at  the  start  that  this  court  is  not 
asked  here  to  decree  a  divorce  by  dissolving  an  existing  valid 
contract,  thereby  altering  the  relations  of  the  parties,  but  simply 
to  judicially  declare,  and  no  more,  just  what  their  relations  are 
and  have  at  all  times  been.  For  it  is  well  settled  that  a  cere- 
mony of  marriage  between  parties,  one  of  whom  has  a  lawful 
husband  or  wife  living  from  whom  he  or  she  has  not  been  law- 
folly  divorced,  is  absolutely  void  ab  initiOy  and  has  no  binding 
effect  for  any  purpose  whatever,  and  may  be  so  treated  at  all 
times,  in  all  places,  and  for  all  purposes,  and  that  a  decree  of  a 
court  declaring  it  null  is  not  necessary  for  any  purpose.  This 
is  the  law  of  the  land,  quite  independent  of  the  statutory  declara- 
tions upon  that  subject.  The  value  of  the  decree  of  nullity  is 
that  it  works  an  estoppel,  and  prevents  the  question  of  fact  out 
of  which  the  nullity  arises  from  being  again  brought  in  question* 
Such  a  decree  cannot  be  properly  called  a  decree  of  "  divorce,'* 
since  that  word  implies  a  dissolution  of,  and  does  by  its  terms 
dissolve,  a  prior  valid  existing  contract. 

The  use  in  our  act  of  the  word  "  divorce,''  as  applied  to  a 
decree  of  nullity  in  such  a  case,  is  plainly  a  misnomer. 

Again,  it  is  clear  that  the  present  suit  is  one  of  an  equitable 
nature  of  which  this  court  has  jurisdiction  quite  independent  of 
the  statute.  McClurg  v.  Terry,  6  C.  E.  Gr.  S^S,  and  cases  cited ; 
Anmymoua,  9  C.  E.  Gr,  19;  Cania  v.  Carris^  9  C.  E.  Gr.  616, 
and  cases  cited ;  £  BiaL  Mar.,  D.  &  8.  §§  801,  808. 

In  the  well-considered  case  of  T^  v.  T^,  36  Ind.  46,  a  suit 
was  brought  by  a  husband  for  a  divorce  from  his  wife  on  the 
ground  that  she  had  a  husband  living  at  the  date  of  the  mar- 
riage, and  it  was  held — there  being  at  that  time  no  statute  on 
the  subject  in  Indiana — that  he  was  entitled  to  a  decree  of 
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Dullity  under  the  general  power  of  the  court,  provided,  and  not 
otherwise,  that  it  affirmatively  appeared  that  he  did  not  know 
of  the  defendant's  incapacity  when  he  married  her.  Accord- 
ingly, a  count  in  the  bill  which  omitted  to  allege  that  the  plaint- 
iff did  not  know  that  the  defendant  had  a  husband  living  at  the 
marriage  in  question  was  held  bad ;  and  one  alleging  such  igno- 
rance was  held  good  on  demurrer. 

In  Fuller  v.  Fuller,  S3  Kan.  68S,  it  was  held  that  where  a  man 
innocently  marries  a  woman  who  has  a  husband  living,  he  may 
afterwards  maintain  an  action  against  her  in  equity  to  have  a 
supposed  and  colorable  marriage  declared  a  nullity.  The  opinion 
states  that  while  the  court  has  power  to  declare  that  the  marriage 
was  a  nullity  ab  initio,  by  virtue  of  its  equity  powers,  yet  the 
legislature  had,  from  prudential  reasons  (a  remark  that  applies 
to  our  l^islature)  given  a  remedy  to  an  innocent  party  to  such 
a  marriage  by  an  ordinary  suit  for  divorce.  This  indicates  that 
the  Kansas  legislation  is  similar  to  ours,  except  that  it  expressly 
limits  the  remedy  in  cases  of  prior  marriage  to  innocent  parties. 
And  such  is  the  provision  of  the  Pennsylvania  statute,  on  the 
same  subject.     Act  of  March  ISth,  1816, 1  Bright  Purd. 

There  is  authority  for  the  proposition  that  suits  for  divorce  in 
this  court,  based  upon  purely  statutory  grounds,  are  of  an  equi- 
table nature  and  subject  to  the  rules  and  maxims  of  courts  of 
equity  rather  than  those  of  the  English  ecclesiastical. courts.  It 
is  evident  that  Chancellor  Zabriskie  was  of  that  opinion  from 
what  he  said  in  Derby  v.  Derby,  6  C.  E.  Or.  S9,  and  the  lan- 
guage of  Vice-Chancellor  Van  Fleet,  in  Woodward  v.  Wood- 
ward,  14-  Stew.  Eq.  224>,  is  in  the  same  direction.  The  very  fiici 
that  the  legislature  gave  the  power  in  such  cases  to  this  court 
rather  than  to  the  courts  of  law,  encourages  that  view. 

The  equitable  nature  of  the  suit  being  established,  and  it  being 
brought  in  a  court  of  equity,  it  seems  to  me  that  it  should  be 
dealt  with  upon  the  same  equitable  principles  as  other  suits 
founded  upon  ordinary  equities.  Mr.  Bishop  states  the  general 
rule  to  be  that  a  party  who  by  fraud  has  induced  another  to 
enter  into  the  contract  of  marriage  cannot  be  permitted  to  main- 
tain a  suit  to  avoid  it;  and  this  rule  applies  to  all  merely  void* 
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able  marriages.  Bat  he  makes  a  distinction  between  suits  to 
animl  voidable  marriages  and  suits  to  prbcure  a  declaration  of 
nallitj  a6  iniUo  by  reason  of  precontract,  and  as  to  the  latter 
asserts  the  rule  to  be  that  fraud  on  the  part  of  the  plaintiff  is  no 
defence.  1  Bisk  Mar.,  jD.  <fe  S.  §  7^^;  1  Bish.  Mar.  &  D. 
{4ih  ed,)  §  300.  I  have  examined  most  of  the  cases  cited  by 
him  in  favor  of  this  proposition.  The  American  authorities  do 
not  support  it.  T^  v.  T^  and  Fuller  v.  Fuller,  supra,  are 
against  it.  In  Summerlin  v.  Livingston,  16  La.  Ann.  619,  the 
action  was  by  the  representatives  of  the  deceased  wife  against 
her  husband  to  obtain  her  share  of  the  joint  property  under  the 
community  laws  of  Louisiana.  The  husband  defended  on  the 
ground  that  the  marriage  was  a  nullity  by  reason  of  the  prior 
marriage  of  the  wife.  In  delivering  judgment,  the  court  said  : 
"  If  it  is  true  that  the  defendant  was  aware  at  the  time  of  his 
marriage  of  the  incapacity  of  his  wife  to  marry,  his  course  in 
marrying  her  was  highly  immoral  and  reprehensible.  The 
record  does  not  give  information  on  this  subject.  But,  at  all 
events,  although  the  party  could  not  avail  himself  of  his  own  tur^ 
pitude  as  a  basis  of  demand,  yet  he  is  not  estopped  when  he  sets 
it  up  as  a  defence.^' 

I  think  the  weight  and  tendency  of  American  authority  are 
against  affording  affirmative  relief  to  a  person  situate  as  the 
complainant  is  here. 

The  English  authorities  are  the  other  way.  The  leader  is 
MUes  v.  Chilton,  1  Rob.  Ecc.  684^.  That  was  a  suit  for  nullity 
by  husband  against  his  wife,  based  upon  her  prior  marriage  to  a 
husband  still  living.  The  question  arose  upon  a  motion  before 
Doctor  Lushington,  on  behalf  of  the  wife,  to  amend  her  plead- 
ing by  adding  an  all^tion  that  the  libellant  had  induced  her  to 
marry  him  by  false  and  fraudulent  representations,  viz.,  that  a 
suit  for  divorce  instituted  against  her  by  her  first  real  and  lawful 
husband  had  been  prosecuted  to  a  decree  divorcing  the  parties 
from  the  bonds  of  matrimony,  by  which  she  was  freed  therefrom 
and  at  liberty  to  marry  again.  This  was  impossible,  as  I  sup« 
pose,  at  that  time  (1847),  as  only  an  act  of  parliament  could 
then  produce  that  reisult.    Doctor  Lushington,  however,  refused 
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to  permit  the  amendment,  upon  the  broad  ground  that  the  hus^ 
band's  fraud  did  not  debar  him  from  relief. 

This  decision  was  treated  as  authority  by  Mr.  Justice  Butt, 
in  1888,  sitting  in  the  probate  divorce  division  of  the  Engh'sh 
court,  in  Andrews  v.  JRosSy  H  Pro.  Div.  IS.  That  was  a  suit 
by  a  wife  against  a  husband  for  a  declaration  of  nullity  by 
reason  of  her  being  the  sister  of  his  first  wife,  who  had  died 
prior  to  the  second  marriage.  The  petitioner  knew  of  the  first 
marriage  with  her  sister.  The  learned  judge  said:  ''In  that 
state  f>{  things,  and  in  acoordance  toith  cUl  the  principlee  of  law 
administered  in  other  courts,  she  would  not  be  allowed  to  sue  for 
a  declaration  of  nullity  of  marriage.'^  But  he  held  that  the 
settled  law  of  the  ecclesiastical  courts  of  England  was  as  it  had 
been  laid  down  in  lUles  v.  ChiUon,  and  that  the  statute  of  1857, 
erecting  the  new  court  of  probate  and  divorce,  bound  him  to 
follow  the  law  of  its  predecessor.  It  is  worthy  of  observation 
here  that  in  that  case  there  was  no  fraud  practiced  by  the  wife 
upon  the  husband,  but  it  was  merely  a  case  of  mutual  knowl- 
edge that  the  act  that  they  were  committing  was  unlawful.  It 
is  also  proper  here  to  remark  that  the  English  chancellors  de- 
clined to  exercise  jurisdiction  in  such  causes,  not  because  chancery 
had  no  jurisdiction  of  them,  but  because  the  ecclesiastical  courts 
had,  and  exercised,  full  jurisdiction.     Oarris  v.  Carris,  supra. 

The  question  now  presented  is,  Should  this  court,  in  a  case 
like  the  present,  follow  the  general  rules  governing  courts  of 
equity,  or  those  peculiar  rules  which  obtain  in  the  English 
ecclesiastical  courts  as  displayed  in  MUes  v.  CkUUm  f  It  seems 
to  me  that  the  answer  would  be  clearly  in  favor  of  the  appli- 
cation of  general  equity  rules  were  it  not  for  the  language 
of  our  statute.  The  second  section  declares  that  "  divorce  irom 
the  bonds  of  matrimony  shaJU  be  decreed  where  either  of  the 
parties  had  another  wife  or  husband  living  '*  &a  I  have  already 
remarked  upon  the  improper  use  of  the  word  *'  divorce ''  in  this 
section,  and  the  question  is,  is  the  word  ''  shall  '^  in  that  sentence 
peremptory  and  mandatory,  or  merely  directory,  leaving  the 
court  while  administering  justice  in  such  causes  still  a  court  of 
equity,  requiring  its  suitors  to  come  into  it  with  dean  hands. 
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Upon  the  best  consideration  I  can  give  the  question,  I  conclude 
that  the  legislature  did  not  intend,  pro  hao  vice,  to  essentially 
change  the  intrinsic  character  of  this  court,  nor  to  compel  it  to 
violate  its  fundamental  principles  in  order  to  reach  a  result 
which  shocks  the  conscience  of  all  persons  of  right  feeling. 

Admitting,  then,  that  I  am  mistaken  in  my  conclusion  that 
there  is  in  this  case  no  reliable  evidence  of  the  former  marriage 
upon  which  a  decree  can  be  founded,  I  still  feel  bound  to  advise 
against  complainant's  prayer  for  relief. 

This  brings  me  to  the  defendant's  cross-bill  and  prayer  for 
affirmative  relief  under  the  twentieth  section  of  the  Divorce  act 

There  can  be  no  doubt  under  the  evidence  that  the  complain- 
ant did  abandon  the  defendant  and  refuse  to  provide  for  her  in 
such  manner  and  to  such  extent  as  to  bring  the  case  within  the 
provisions  of  that  section.  The  commencement  and  prosecution 
of  this  suit,  accompanied  by  a  stoppage  of  all  provision  for  her 
support,  Until  compelled  thereto  by  the  court  pending  suit,  was, 
of  itself,  such  abandonment. 

The  only  question  is  whether  the  reversal  of  the  position  of 
the  parties,  by  which  the  defendant  becomes  actor  and  the  com- 
plainant defendant,  will,  under  the  peculiar  circumstances  of  this 
case,  bar  defendant's  claim. 

The  only  evidence,  other  than  that  already  noticed,  which 
bears  upon  this  issue,  is  that  of  Walter  Rowley,  the  complain- 
ant's nephew,  who  swears  that  when  he  was  a  boy,  from  six  to 
eight  years  old,  he  lived  in  Richmond,  Virginia,  and  recollects 
visiting  complainant  and  his  allied  wife,  and  that  they  were 
then  living  together  as  husband  and  wife  in  Richmond.  I  did 
not  deem  thb  evidence  of  any  importance  upon  the  first  issue, 
because  I  concluded  that  to  sustain  that  issue  complainant  must 
prove  an  actual  valid  marriage ;  that  mere  cohabitation  as  man 
and  wife  was  insufficient  Moreover,  the  evidence  of  the  wit- 
ness was  meagre  and  unsatis&ctory,  and  his  manner  and 
surroundings  were  not  assuring. 

The  ceremony  of  the  marriage  between  the  parties  to  this 
record  is  admitted  and  clearly  proven,  and  every  reasonable  pre- 
sumption should  be  made  in  favor  of  its  validity  and  against  its 
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nullity.  The  burden  of  proving  its  nullity  is  properly  cast  upon 
the  complainant,  who  asserts  his  own  former  marriage.  Patter- 
son V.  Gainesy  6  How.  660.  Whether  it  be  set  up  as  a  cause  of 
action,  or  as  a  defence,  in  either  case  it  seems  to  me  it  should  be 
clearly  proven.  I  think  that  the  evidence  of  cohabitation  by 
Rowley  is  insufficient  to  cover  the  defects  pointed  out  in  the 
proofs  adduced  by  complainant  to  make  out  his  case  on  his  bill. 
It  was  so  easy  for  the  complainant  to  make  complete  and  satis- 
&ctory  proof  of  the  vital  £ict  in  question  that  his  failure  so  to 
do  excites  suspicion. 

For  these  reasons,  and  laying  out  of  view  any  notion  of  com- 
plainant being  estopped  by  his  conduct  from  denying,  pro  hoc 
fnoCf  the  validity  of  his  marriage  with  the  defendant,  and  in  full 
view  of  the  rule  laid  down  by  Chancellor  Vroom  in  Zule  v. 
Zule,  Sax.  96, 1  conclude  that  defendant  is  entitled  to  relief  on 
her  cross*bilL 

I  have  dealt  with  this  part  of  the  case  as  if  complainant  had 
specially  set  up  in  his  replication,  by  way  of  answer  to  the  de- 
fendant's cross-bill,  the  former  marriage  as  a  defence.  This  he 
&iled  to  do,  and  it  is  doubtful  if  he  is  entitled  to  avail  himself 
of  that  defence  to  the  cross-bill  without  specially  pleading  it. 
And  the  tendency  of  the  authorities  is  decidedly  against  reliev- 
ing a  party  situate  as  is  the  complainant  from  a  slip  of  that  kind. 
e  Biah.  Mar.  A  D.  §  gQ^;  £  Biah.  Mar.,  D.  A  &  §  799; 
Nokea  V.  Milward,  2  Add.  Eoc.  S86. 

I  will  advise  a  decree  that  the  complainant's  bill  be  dismissed, 
and  a  decree  for  the  defendant  upon  her  cross-bill  for  alimony, 
and  will  hear  counsel  (and  further  evidence  if  necessary)  as  to 
the  amount  to  be  allowed.    The  defendant  is  entitled  to  costs. 
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Andrew  J.  King 

V. 

Mary  Jane  Wilson,  Antonio  Capella  et  al. 

1.  Foreign  attachment  dnly  issued  and  levied  opon  the  interest  of  one  of 
two  tenants  in  common  in  lands,  pending  proceedings  nnder  the  attachment, 
and  before  sale  thereunder,  the  tenants  in  common  made  a  lease  for  years,  and 
lessee  entered.  Subsequently,  the  interest  of  one  of  the  tenants  in  oonmion 
was  sold  by  virtue  of  the  attachment,  purchased  by  complainant,  and  convey- 
ance duly  made  to  him. — Held,  that  the  complainant  was  entited  to  hold  his 
share  allotted  to  him  on  partition  free  and  clear  of  the  lease. 

2.  The  decree  in  partition  declared  that  each  of  the  parties  was  entitled  "  to 
have,  hold,  use,  occupy,  possess  and  enjoy  in  severalty "  the  share  allotted  to 
him. — Hdd,  that  in  execution  of  that  decree  an  injunction  should  issue,  upon 
proper  case  made,  to  prevent  any  of  the  parties  to  the  suit  interfering  with  or 
molesting  any  other  party  in  the  possession  of  his  share. 


Upon  petition  for  iDJUDction. 

The  facts  of  this  case  are  the  following :  Prior  to  the  2l8t 
day  of  November,  1886,  the  defendants  Mary  Jane  Wilson 
and  her  brother,  Henry  R.  Wilson,  were  the  owners,  as  tenants 
in  common,  of  a  tract  of  land  in  the  county  of  Atlantic,  contain- 
ing abont  three  hundred  and  twenty  acres,  the  said  Mary  Jane 
Wilson  being  the  owner  of  an  equal  undivided  two-thirds  part, 
and  the  said  Henry  R.  Wilson  being  the  owner  of  an  equal 
undivided  one-third  part  thereof.  On  that  day  a  writ  of  attach- 
ment was  issued  out  of  the  supreme  court,  at  the  suit  of  Ralph 
H.  Conover,  against  Henry  R.  Wilson  and  two  others,  by  virtue 
of  which  the  sheriff  attached  the  interest  of  Wilson  in  said 
lands,  and  such  proceedings  were  had  on  that  attachment  that. 
an  auditor  was  appointed,  who  made  his  report,  and  on  the  30th 
of  July,  1890,  judgment  final  was  entered  in  favor  of  the  plaint- 
iff in  attachment  against  the  defendants  for  $3,745.76,  besides 
costs.  By  virtue  of  an  order  of  the  court  the  auditor  appointed 
in  that  suit  advertised  the  interest  of  Wilson  for  sale,  and  on  the 
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28tli  of  November,  1890,  the  auditor  sold  the  one-third  interest 
of  Wilson  to  the  complainant  herein,  and  in  pursuance  thereof 
made  and  executed  his  deed  to  the  complainant,  dated  the  29th 
of  May,  1891,  acknowledged  and  delivered  on  that  day,  and 
duly  recorded  on  the  31st  of  July,  1891.  Between  the  time  of 
the  execution  of  the  writ  of  attachment  and  the  execution  and 
delivery  of  the  auditor's  deed,  to  wit,  on  the  Ist  of  May,  1890, 
Mary  Jane  Wilson  and  her  brother,  Henry  R.  Wilson,  by  written 
lease,  demised  the  premises  to  one  Fao  for  the  term  of  ten  years, 
at  a  yearly  rent  of  $120,  and  Fao,  on  the  2d  of  February,  1891, 
assigned  this  lease  to  the  defendant  Capella,  who  entered  into 
possession  under  it  and  occupied  the  premises,  part  of  which 
was  woodland  and  part  cultivated  lands.  He  was  in  such  pos- 
session at  the  time  of  the  auditor's  sale,  and  was  present  thereat, 
and  had  notice  that  it  was  made  by  virtue  of  an  attachment 
against  Henry  It.  Wilson's  one-third  interest  in  the  premises, 
levied  anterior  to  the  date  of  his  lease;  and  it  was  explained  to 
him  that  the  effect  of  the  sale  would  be  to  give  the  purchaser  a 
title  paramount  to  his  lease,  as  to  one-third. 

Between  that  date  and  the  31st  of  October,  1894,  the  date  of 
the  filing  of  the  bill  herein,  complainant  and  Capella  were  in 
frequent  communication,  and  Capella  paid  two-thirds  of  his  rent 
to  the  agent  of  Mary  Jane  Wilson,  and  paid  the  other  one-third 
to  the  complainant,  but  the  complainant  refused  to  recognize  the 
lease,  and  so  stated  to  Capella,  and  all  his  receipts  were  given 
simply  for  use  and  occupation  of  the  premises. 

On  October  31st,  1894,  complainant  filed  his  bill  of  partition 
herein,  setting  out  his  title  under  the  attachment,  and  then  stat- 
ing that  the  defendant  Capella  was  in  possession  of  the  whole 
farm,  and  claimed  to  be  entitled  to  the  exclusive  possession  and 
enjoyment  of  it,  by  virtue  of  a  lease  from  Mary  Jane  and  Henry 
.  R.  Wilson,  for  a  term  of  ten  years,  not  yet  expired ;  alleging 
that  the  lease  was  executed  subsequent  to  the  service  and  return 
of  the  writ  of  attachment  against  Henry  R.  Wilson,  and  that 
the  complainant  became  seized  of  the  one  third  undivided  interest 
of  Wilson  in  the  premises  free  and  clear  and  unaffected  by  the 
subsequent  lease  executed  by  Wilson,  and  that  the  lease  was  void 
as  against  the  complainant's  title. 
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Capella  was  duly  made  a  defendant,  acknowledged  service  of 
process  of  sabpoena,  and  was  present  in  the  court-room  when 
the  decree  was  made  referring  the  matter  to  a  master  to  ascertain 
and  report  the  condition  of  the  title,  and  was  invited  to  ap})ear 
before  the  master  for  that  purpose,  and,  in  point  of  fact,  handed 
his  lease  to  the  solicitor  of  complainant  to  submit  to  the  master, 
who  reported  that  the  complainant  was  seized  of  an  undivided 
one-third  part  of  the  premises,  and  the  defendant  Mary  Jane 
Wilson  was  seized  of  an  undivided  two-thirds  part,  subject  to 
tlie  leasehold  interest  of  Capella.  That  report  was  confirmed, 
and  a  commission  was  issued  to  make  a  partition.  The  com- 
missioners met,  went  upon  the  ground,  and  made  an  actual  par- 
tition, Capella  being  present  at  that  meeting.  The  report  of 
the  commissioners  was  confirmed  by  a  decree  which  described  by 
metes  and  bounds  the  share  set  off  to  each  of  the  parties,  and 
decreed  that  the  complainant  ^'  do  have,  hold,  use,  occupy,  pos- 
sess and  enjoy  in  severalty  "  the  share  so  allotted  to  him ;  and 
that  the  defendant  Mary  Jane  Wilson  have,  hold,  use,  occupy, 
possess  and  enjoy  in  severalty  the  share  allotted  to  her,  subject 
to  the  leasehold  interest  of  Antonio  Capella  therein. 

Between  the  date  of  the  auditor's  sale  and  the  partition  pro- 
ceedings Capella  had  cut  off  the  timber  on  over  thirty  acres  of 
woodland,  cleared  out  the  stumps  and  cultivated  the  land,  raised 
vegetables  and  planted  blackberry  vines.  This  was  done  with 
tlie  knowledge  of  the  complainant,  but  against  his  protest.  He 
swears,  and  I  cannot  but  believe  him,  that  he  notified  Capella 
that  he  was  doing  this  clearing  at  his  own  risk,  and  that  he 
would  be  liable  to  have  it  taken  away  from  him  on  a  partition. 
In  point  of  fact,  the  share  set  off  to  the  complainant  comprised 
about  thirty-two  acres  of  cultivated  land  which  had  been 
reclaimed  by  Capella  in  the  manner  just  stated. 

After  the  confirmation  of  the  partition  the  complainant 
entered  into  possession  of  his  lands,  upon  which  there  was  no 
dwelling,  and  proceeded  to  build  a  fence  on  the  partition  line 
across  the  cultivated  lands  just  mentioned,  enclosing  on  his  side 
of  the  boundary  about  thirty-two  acres  of  such  land.  Mr. 
Capella  resisted  this  work  with  force,  and  drove  him  and  his 
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workmen  from  the  ground.  Thereupon  the  complainant  filed 
his  petition^  stating  his  rights  in  the  premises^  and  praying  an 
injunction  against  Capella's  further  interference  with  him  in  the 
enjoyment  of  his  premises  and  from  going  into  or  upon  the 
lands  of  the  complainant,  or  in  any  manner  molesting  him  in 
the  enjoyment  of  the  possession  of  the  premises. 

Capella  answered  this  petition^  setting  up  his  lease^  and  that 
the  complainant  had  recognized  him  as  tenant  by  accepting  rent 
under  the  lease^  and  denying  that  he  had  any  notice  of  com- 
plainant's superior  title,  and  that  complainant  had  encouraged 
the  clearing  and  planting  the  land  in  question. 

Witnesses  were  examined  and  proo&  taken  in  open  court  upon 
the  petition  and  answer. 

Mr.  Charles  8.  Eing,  for  the  complainant. 

Mr.  CharUa  L.  CoUy  for  the  defendant. 

Pitney,  V.  C. 

The  defendant  was  permitted  on  the  hearing  of  the  petition  to 
prove  any  facts  whidi  tended  to  show  that  he  had  any  defence 
to  the  complainant's  equity  against  him  set  out  in  his  bill,  or  any 
ground  to  vary  the  decree  which  had  been  made.  In  this  he 
failed. 

By  the  fifty-third  section  of  the  Attachment  act  {Reo.  1877 
p.  61)  the  complainant's  title  relates  back  to  the  date  of  the 
issuing  of  the  attachment,  and  that  date  in  this  case  was,  con- 
fessedly, anterior  to  the  date  of  the  lease.  This  was  conceded 
by  defendant's  counsel.  He  put  himself  upon  the  ground  that 
his  client  was  an  ignorant  ItaUan,  who  imperfectly  understood 
the  English  language ;  that  he  was  not  aware  of  the  efiect  of  the 
sale  under  the  attachment,  and  that  the  complainant  had  ratified 
the  lease  by  accepting  rent  under  it,  and  had  encouraged  the 
defendant  in  clearing  and  planting  the  land. 

On  these  issues  of  &ct  the  defendant  fails.  It  was  abundantly 
proved  that  it  was  thoroughly  explained  to  him  at  the  time  of 
the  auditor's  sale  that  the  title  under  it  would  be  paramount  to 
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his  lease,  and  that  he  was  advised  to  bid,  and  did  bid  nearly  to 
the  amount  at  which  the  property  was  struck  off  to  the  com- 
plainant Then  the  complainant  thoroughly  explained  to  him 
that  he  would  not  in  any  manner  recognize  the  lease,  and  care- 
fully protested  on  the  occasion  of  each  payment  by  giving  him  a 
receipt  for  use  and  occupation  only. 

Complainant  waited  three  or  four  years  before  filing  his  bill 
for  partition  in  the  hope  that  negotiations  for  a  sale  of  his 
interest  to  the  defendant  Capella  would  result  in  such  sale. 

The  defendant  further  set  up  tliat  complainant  acquiesced  in 
the  improvements  made  by  Capella  after  the  sale.  This  is  also 
thoroughly  denied  by  the  complainant,  and  he  swears,  and  I 
believe  him,  that  he  protested  against  those  improvements,  and 
warned  Capella  that  he  was  liable  to  lose  them.  Defendant's 
counsel  again  set  up  that  his  client  did  not  understand  the  parti- 
tion proceedings.  Here,  again,  the  facts  are  against  him.  They 
were  fully  explained  to  him  by  the  complainant,  and  his  con- 
duct pending  the  proceedings  is  consistent  with  his  fully  under- 
standing them. 

I  can  find  nothing  in  the  case  which  would  warrant  the  court 
in  opening  the  decree  and  allowing  the  defendant  to  come  in  and 
defend. 

The  next  question  is  as  to  the  remedy  by  injunction. 

The  law  on  the  subject  of  the  power  of  the  court  to  execute  a 
decaree  of  this  kind  was  thoroughly  examined  and  established  by 
Chancellor  Green  in  the  case  of  Schenek  v.  Conover,  2  Beas. 
ggO,  and  the  practice  established  by  that  case  of  a  writ  of  as- 
sistance issued  to  the  sheriff  to  put  in  possession  the  purchaser 
at  sheriff^s  sale  of  mortgaged  premises.  The  reason  which  fur- 
nishes the  basis  of  the  authorities  cited  by  Chancellor  Green  in 
Schenek  V.  Conover^  is  not  confined  to  the  cases  of  purchasers  at 
a  sale  under  foreclosure,  but  includes  all  cases  in  this  court  where 
the  right  to  the  possession  of  land  is  involved  and  directly  dealt 
with.  In  &ct,  it  applies  with  more  force  to  such  eases  than  to 
one  where  a  stranger  purchases  land  at  a  sale  by  virtue  of  a  de- 
cree of  this  court ;  because,  in  the  latter  case,  the  decree  does 
not,  in  direct  terms,  declare  that  any  person  is  entitled  to  the 
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possession  of  the  land^  but  only  directs  it  to  be  sold  and  that  a 
good  title  shall  pass  thereby.  It  was^  at  one  time^  seriously 
questioned  whether  or  not  it  could  be  said  to  be  the  duty  of  the 
court  in  executing  its  decree  of  sale  to  put  the  purchaser  in  pos^ 
session.  But  in  a  case  of  partition^  where  the  possession  is  dis- 
tinctly decreed  to  each  of  the  parties^  the  case  is  quite  different 

I  do  not  find  among  the  authorities  any  case  of  partition 
where  the  principle  has  been  applied.  But  it  appears  to  have 
been  assumed  by  Lord  Hardwicke,  in  Roberdeau  v.  HouSy  1  Aik 
64s J  that  it  did  apply  in  partition.  In  Huguenin  v.  Basdey,  H 
Vea.  £73,  the  court  set  aside  a  conveyance  of  land,  at  the  in- 
stance of  the  grantor^  on  the  ground  of  fraud ;  and^  subsequently, 
in  the  same  case  (16  Vea.  180)  enforced  the  decree  by  injunction 
for  possession.  And  the  same  remedy  was  applied  in  Devaucmt 
V.  Devaucene,  1  Edw.  Ch.  £7S. 

Our  statute  {Rev.  1877  p.  116  %  64)  declares  that  after  a 
decree 

"it  shall  be  lawful  for  the  court  *  *  *  to  causei  by  injunction,  the  poe- 
Bession  of  the  estate  ♦  *  *  whereof  the  possession  *  *  *  is  decreed, 
to  be  delivered  to  the  complainant  or  otherwise,  according  to  such  decree  and 
as  the  nature  of  the  case  maj  require.'' 

This  language  covers  the  case  in  hand. 

It  is  not  necessary  here  to  resort  to  the  writ  of  assistance, 
since  the  land  consists  of  open  fields  and  woods,  and  is  incapable 
of  more  than  formal  delivery  and  possession. 

An  injunction  to  prevent  defendiEint  from  interfering  with 
complainant^s  possession  is  all  that  is  necessary,  in  the  first  in- 
stance, at  least.  See  Stribley  v.  Hawkie,  S  Aik.  276.  More- 
over, an  injunction  here  is  the  more  efficient  remedy,  since  the 
weight  of  the  evidence  is  that  the  damage  whidi  will  result  from 
defendant's  interference  will  be  serious  and  not  easily  ooinputed, 
and  the  defendant  is  of  doubtful  pecuniary  responsibility. 

I  will  advise  an  order  that  the  defendant  be  restrained  from 
entering  upon  any  part  of  the  premises  set  off  to  the  complain- 
ant, or  molesting  him  in  any  way  in  the  possession  and  enjoy- 
ment thereof. 
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John  S.  Van  Winkle 

V, 

JOKS  OwBN,  administrator  of  Richard  Oweo,  The  Execu- 
TOB  OF  Henry  Wehle  and  Joseph  R.  Smith. 

1.  In  the  case  of  a  bill  in  the  nature  of  a  bill  of  interpleader,  which  states 
substantial  grounds  of  equitable  jurisdiction  other  than  the  mere  fact  that 
there  are  conflicting  daims  set  up  to  a  ftmd  in  complainant's  hands,  it  is  not 
necessary  to  allege  in  the  bill,  or  to  assert  bj  affidavit,  that  the  complainant 
is  indifferent  between  the  contesting  parties  and  does  not  collude  with  either. 

2.  Judgment  was  recovered  against  complainant  in  a  New  York  court,  and 
afterwards  suit  was  brought  upon  that  judgment,  and  a  judgment  recovered 
therein  against  complainant  in  a  New  Jersey  court.  The  plaintiff's  attorney 
of  record  in  the  New  York  court  had  a  lien  upon  it  for  costs  and  services 
rendered  therein,  and  after  judgment  recovered  in  New  Jersey  gave  complain- 
ant notice  thereof! — Heldt  that  complainant  was  entitled  to  have  the  New  York 
judgment  satisfied  of  record  and  the  claim  of  the  New  York  attorney  dis- 
charged as  a  condition  precedent  to  the  payment  of  the  New  Jersey  judgment 


On  demurrer. 

The  case  as  made  by  the  bill,  and  admitted  by  the  demurrer^ 
is  as  follows:  Richard  Owen  recovered  judgment  against  the 
oomplainant  in  the  city  court  of  New  York  city,  on  the  13th  of 
Jane,  1 891,  for  $1,735.28  damages,  and  $182.07  costs.  Richard 
died  intestate  in  1892,  and  in  January,  1893,  letters  of  adminis- 
tration upon  his  estate  were  granted  by  the  surrogate's  conrt  of 
New  York  to  the  defendant  John  Owen.  In  1895,  John  Owen, 
as  administrator,  commenced  an  action  founded  on  that  judg- 
ment against  oomplainant  in  the  circuit  court  of  the  county  of 
Hudson,  and  judgment  by  default  was  rendered  therein  on  the 
3d  of  April,  1895,  for  $2,355.39,  being  the  amount  of  debt, 
costs  and  interest  due  on  the  New  York  judgment,  and  $31.47 
ooets.  The  attorney  of  record  and  counsel  for  Richard  Owen, 
in  the  suit  in  the  court  of  New  York,  was  one  Henry  Wehle, 
who  died  after  the  recovery  of  the  judgment  testate  of  a  will 
hy  which  the  defendants  Charles  and  Alexander  Wehle  and  Gub- 
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tave  Behr  were  executors^  and  they,  as  sach,  after  the  entry  of 
the  judgment  in  the  Hudson  circuit  court,  notified  complainant 
that  they  claimed  a  lien  upon  the  judgment  entered  in  the  New 
York  courts  and  any  moneys  to  be  paid  thereon  for  fees^  costs 
and  expenses  due  to  Henry  Wehle,  the  attorney,  in  his  lifetime, 
for  his  services,  fees,  costs  and  expenses  in  and  about  the  prose- 
cution and  recovery  of  the  said  judgment,  amounting  to 
$1,182.07,  and  the  further  sum  of  $1,890.87,  as  the  balance  due 
from  Richard  Owen  to  Henry  Wehle  for  his  services  rendered 
in  other  suits  and  matters,  and  that  by  an  agreement  between 
Richard  Owen  and  Henry  Wehle,  Richard  Owen  agreed  that 
Wehle  should  have  and  hold  said  judgment  rendered  against  the 
complainant  as  security  for  his  said  debt,  and  that  any  moneys 
derived  therefrom  should  be  applied  to  the  payment  of  all  the 
moneys  due  from  Richard  Owen  to  Wehle. 

In  point  of  fact,  Wehle  did  conduct  the  suit  which  resulted 
in  the  judgment  in  favor  of  Richard  Owen  against  the  com- 
plainant, and,  by  virtue  of  the  laws  of  the  state  of  New  York, 
Wehle  had  a  lien  upon  that  judgment,  or  any  moneys  to  be 
derived  therefrom,  for  the  payment  of  the  sum  of  $1,182.07, 
and  he  also  had  a  lien  for  the  further  sum  of  $1,890.87  by 
virtue  of  the  contract  made  between  Henry  Wehle  and  Richard 
Owen  above  set  forth ;  and  those  moneys  are  still  due  from  the 
estate  of  Richard  Owen  to  the  estate  of  Wehle.  The  defendant 
Smith  claims  that  the  executors  of  Wehle  have  assigned  to  him 
their  debt  against  Owen  and  their  lien  upon  the  judgment.  The 
judgment  in  the  city  court  of  New  Yorjk  remains  unsatisfied  of 
record.  Richard  Owen,  in  his  lifetime,  obtained  and  took  into 
Ihs  possession  certain  deeds,  notes  and  other  papers  not  enumer- 
ated, belonging  to  the  complainant,  and  evidences  of  indebted- 
ness due  and  owing  to  complainant,  and  other  papers  of  value 
belonging  to  complainant;  and  Richard  Owen,  in  his  lifetime,  or 
the  defendant  Owen,  his  administrator,  since  his  death,  collected 
and  realized  out  of  the  documents  so  taken  possession  of  a  pan:!) — 
but  what  part  or  how  much  does  not  appear— of  the  moneys  due 
from  complainant  to  them,  and  no  credit  was  given  therefor  in 
the  judgment  rendered  in  the  Hudson  circuit  court;  and  the 
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complainant  had  no  nodoe  prior  to  the  rendering  of  8Uoh  judg- 
ment that  any  moneys  were  realized  by  Richard  Owen  or  the 
defendants,  as  his  administrators,  upon  any  of  the  property  of  the 
complainant  so  in  their  possession.  The  executors  of  Henry 
Wehle  and  the  said  Joseph  R.  Smith,  claiming  to  be  their 
assignee,  are  all  residents  of  the  state  of  New  York,  and  refuse 
to  allow  the  judgment  rendered  in  the  city  court  of  New  York  to 
be  satisfied  or  discharged  until  their  said  lien  has  been  fully  paid 
and  discharged ;  and  complainant  is  unable  under  the  laws  of 
the  state  of  New  York  to  obtain  such  satisfaction,  and  he 
believes  and  charges  that  he  will  be  liable  to  pay  the  same  even 
if  he  should  pay  and  satisfy  the  judgment  in  the  Hudson  circuit. 

Complainant,  after  notice  of  the  facts  hereinbefore  set  forth, 
applied  to  the  defendant  John  Owen  and  expressed  himself  as 
ready  and  willing  to  pay  and  satisfy  the  amount  due  on  the 
Hudson  circuit  court  judgment  upon  a  return  of  his  deeds  and 
papers  taken  by  Richard  Owen,  and  upon  the  satisfaction  of  the 
lien  or  claim  of  the  executors  of  Wehle,  and  the  formal  satisfac- 
tion of  record  of  the  New  York  judgment,  and  upon  being 
released  from  the  claim  of  Wehle^s  executors,  which  offer  was 
declined  by  the  defendant,  and  execution  issued  on  the  judgment, 
and  a  levy  was  made  upon  property  of  the  complainant. 

Complainant  tenders  himself  ready  and  willing  to  pay  what- 
ever is  actually  due  upon  the  judgment,  after  deducting  and 
allowing  the  credit  for  such  moneys  as  may  have  been  realized 
by  Richard  Owen  in  his  lifetime,  or  the  defendant  John  Owen, 
as  administrator,  out  of  the  complainant's  property  in  the  city 
of  New  York,  upon  being  relieved  of  the  claims  of  the  execu- 
tora  of  Wehle,  deceased,  and  of  their  alleged  assignee.  Smith,  and 
having  the  judgment  there  against  him  satisfied  and  discharged 
of  record. 

The  prayer  is  that  there  may  be  an  interpleader  between  the 
executors  of  Wehle  and  Smith,  their  allied  assignee,  on  the 
one  part,  and  defendant  Owen,  as  administrator,  on  the  other ; 
that  an  account  may  be  had  of  the  moneys  collected  by  Richard 
Owen  in  his  lifetime,  or  by  John  Owen,  as  administrator,  out  of 
the  property  of  the  complainant,  and  the  same  credited  on  the 


Digitized  by  LjOOQ  IC 


266  CASES  IN  CHANCERY.  [54  Eq. 

Van  Winkle  v.  Owen. 

judgment,  and  that  the  complainant  shall  be  released  and  dis- 
charged from  the  claim  of  the  executors  of  Wehle  and  Smithy 
and  the  judgment  recovered  in  the  city  court  of  New  York  sat- 
isfied and  discharged  of  record,  and  the  deeds  and  other  papers 
in  the  hands  of  Richard  Owen  at  the  time  of  his  death  may  be 
delivered  to  him. 

No  affidavit  of  non-collusion  and  disinterestedness  was  annexed 
to  the  bill. 

Mr.  J,  Frank  Fort  and  Mr.  Oeorge  BUler,  in  support  of  the 
demurrer. 

Mr.  Frederic  W.  Ward,  in  support  of  the  bill. 

Pitney,  V.  C. 

In  answer  to  the  objection  taken  by  defendant  that  the  bill  is 
demurrable  for  want  of  the  usual  affidavit  of  non-collusion  and 
disinterestedness  required  in  a  bill  of  interpleader,  complainant 
answers  that  this  is  not  a  pure  bill  of  interpleader,  but  is  no 
more  than  a  bill  in  the  nature  of  a  bill  of  interpleader,  in  that  it 
contains  other  grounds  for  coming  into  a  court  of  equity,  and 
asks  other  relief  than  that  of  a  pure  interpleader ;  and,  there- 
fore, that  such  affidavit  is  neither  proper  nor  necessary. 

In  this  I  think  the  complainant  is  right  The  formal  affidavit 
in  question  is  not  a  statutory  requisite,  nor  required  by  any 
standing  rule  of  the  court,  but  has  been  required  by  the  courts 
to  prevent  the  abuse  of  a  bill  of  interpleader  being  used  by  a 
stakeholder  in  the  interest  of  one  or  the  other  of  the  parties 
claiming  the  fund,  who  might  for  any  reason  prefer  to  have  his 
claim  passed  upon  by  a  court  of  equity  rather  than  by  a  court 
of  law. 

For  myself,  I  am  unable  to  perceive  any  principle  upon  which 
the  absence  of  the  formal  affidavit  can  be  held  cause  for  de- 
murrer, if  the  bill  itself  contains  the  proper  averment  of  fact, 
which  the  demurrer  must  admit.  But  the  rule  seems  to  be 
established,  as  contended  for  by  the  defendant,  that  the  absence 
of  the  affidavit  is  a  cause  of  demurrer.     In  the  case  in  hand, 
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however,  there  is  in  the  bill  no  allegation  6f  indifference  or  non- 
collusion,  and  henoe  it  fails  as  a  pure  interpleader. 

A  bill  in  the  nature  of  an  interpleader  is  one  in  which  the 
complainant  asks  some  relief  over  and  above  a  mere  injunction 
against  suits  by  the  contesting  parties,  and  states  facts  which 
entitle  him  to  such  relief  independent  of  the  &ci  of  the  adverse 
claims  of  the  several  defendants.  The  books  furnish  numerous 
instances  of  such.  S  Dan.  Ch.  Pr.  {6th  ed.)  1571^  and  cases 
dted ;  /Story  Eq.  PL  (9th  ed.)  §  ^97  b,  and  cases  cited.  In  our 
own  state  we  have  several  instances.  Aleck  v.  Jackson,  4  Dick. 
Ch.  Rep.  607 ;  Mngworlh  v.  R(we,  7  Dick.  Ch.  Rep.  360, 
are  samples,  and  the  opinion  in  the  latter  case  refers  to  other 
cases  illustrating  the  distinction  between  pure  bills  of  inter- 
pleader and  bills  in  the  nature  of  interpleader. 

If  the  complainant's  bill  duly  states  facts  which  entitle  him 
to  relief  independent  of  its  interpleader  aspect,  then  clearly  no 
affidavit  of  indifference  is  necessary  or  proper.  Such  is  the  rule 
stated  by  Mr.  Daniell  {^  Dan.  Ch.  Pr.  (6th  ed.)  1663,  citing 
Vyvyan  v.  Vyvyan,  30  Beav.  66),  and  this  must  be  so  upon 
principle. 

This  brings  us  to  the  merits  of  the  bill.  The  complainant 
relies  upon  several  distinct  equities,  each  of  which  is  met  by  the 
defendant  in  argument. 

First,  he  alleges,  and  the  demurrer,  admits,  that  the  executors 
of  Wehle  have  a  Hen  upon  the  New  York  judgment,  on  account — 
first,  of  services  actually  rendered  in  the  procurement  of  that 
judgment,  including  costs  of  the  recovery  and  extra  counsel  fees 
and  expenses;  and  second,  by  a  parol  assignment  of  it  by 
Richard  Owen  to  Wehle  to  secure  other  moneys  due  from  Richard 
Owen  to  Wehle,  and  that  the  executors  of  Wehle,  or  their 
assignee.  Smith,  threaten  to  use  the  New  York  judgment  as  a 
means  of  enforcing  it,  and  that  a  payment  to  the  sheriff  of 
Hudson  county,  or  to  the  attorney  of  the  plaintiff  in  the  Hud- 
son county  judgment,  resulting  in  a  full  satisfaction  of  that 
judgment,  will  not  relieve  complainant  from  the  judgment  in 
New  ITork,  on  which  that  judgment  is  based,  and  that  he  is  enti- 
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tied  to  have  the  New  York  judgment  satisfied  aud  the  claim  of 
Wehle's  executors  discharged  before  paying  the  money. 

The  defendant  did  not  deny  but  that  the  complainant  was 
entitled  to  be  relieved  from  the  effect  of  the  New  York  judg- 
ment, but  argued^  upon  general  principles^  that  the  New  York 
judgment  was  absolutely  destroyed  and  all  remedy  upon  it  taken 
away  by  merger  in  the  New  Jersey* judgment  recovered  upon  it. 

It  is  neither  necessary  nor  proper  at  this  time  to  finally  deter- 
mine whether  or  not  the  defendant's  contention  in  this  respect  is 
sound.  It  is  sufficient  to  say  that  it  is,  at  least,  doubtful,  and  so 
appears  from  the  very  authorities  which  he  cites  to  support  it. 

Mr.  Freeman  (-Freem.  Judg.  §  ^16)  says:  "A  judgment  is 
extinguished  when,  being  used  as  a  cause  of  action,  it  grows 
into  another  judgment."  And  cites  a  number  of  American 
authorities  in  support  of  his  text,  some  of  whidi  give  counte- 
nance to  the  idea  that  where  liens  are  acquired  upon  property  by 
virtue  of  judgments  recovered  in  one  state  and  a  subsequent  suit 
is  brought  upon  that  judgment  in  a  sister  state,  the  judgment 
recovered  therein  destroys  the  first  judgment  to  the  extent  of 
destroying  all  liens  already  acquired  under  it ;  but  the  learned 
author  states  that  this  doctrine  is  not  universally  admitted,  and 
he  says : 

"  Some  American  cases  proceed  upon  the  theory  that  no  meiger  can  take 
place  until  some  higher  remedy  or  evidence  is  created ;  and  deny  that  one 
judgment  can  merge  into  another  of  equal  d^ree.  On  this  ground  the 
motion  to  enter  satisfaction  of  a  judgment  because  it  had  been  recovered  upon 
in  another  action  was  denied." 

The  authorities  he  cites  are :  Weeks  v.  Pearson,  6  N.  H,  S^; 
Mumford  v.  Stocker,  1  Cow.  178;  Andrews  v.  Smith,  9  Wend. 
63;  Oriswold  v.  HUl,  2  Paine  C.  C.  43S.  These  cases  all  sup- 
port the  doctrine  of  the  text  just  quoted.  And  to  these  may  be 
added  the  case  of  Ja^ckson,  ex  dem.  Sternberg,  v.  Shaffer,  11  Johns, 
513.  There,  a  bond  and  warrant  of  attorney  to  confess  judg- 
ment had  been  given  in  gua^payment  of  a  judgment  already 
i*ecovered,  and  judgment  was  aflerwards  entered  on  the  bond 
and  warrant  of  attorney,  and  it  was  held  not  to  destroy  the 
original  judgment  or  its   lien  upon   land,  and  a  sale  of  land 
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under  the  original  judgment,  made  after  the  entry  of  the  judg- 
ment on  the  bond  and  warrant  of  attorney,  was  held  by  the 
supreme  court  of  New  York  to  pass  the  title  to  the  land  by 
virtue  of  the  original  lien  of  the  first  judgment.  The  only 
authority  the  other  way  in  New  York  is  a  decision  of  Chancellor 
Walworth,  without  any  discussion  or  citation  of  authorities,  in 
Pterdy  v.  Doyle,  1  Paige  561.  I  cannot  think  that  learned 
judge  intended  to  overrule  the  decision  of  the  supreme  court  in 
Den  V.  Shaffer,  and  must  take  the  law  to  be  as  therein  declared. 
Mr.  Bigelow,  in  his  book  on  Estoppel  (6th  ed.)  p,  104  <^«  9 
^  S  ^  S,  points  out  the  same  doctrine ;  and  in  his  note  to 
Story  on  Conflict  of  Laws  {8th  ed.)  §  699  a,  says  that 

^  it  maj  be  inoonyenient  that  two  judgments  should  subsist  in  the  same  state 
against  the  same  persons  on  the  same  demand,  but  no  such  inconyenience  can 
exist  in  the  case  of  judgments  rendered  in  different  states,  and  there  is  no 
sufficient  reason  for  the  application  of  the  purely  technical  doctrine  of  merger, 
subyersiye  of  substantial  justice  as  it  would  be  in  such  cases." 

And  he  adds : 

'^  Indeed,  in  yiew  of  the  fact  that  one  satisfaction  would  satisfy  both  judg- 
ments, there  is  little  to  be  said  in  favor  of  the  doctrine  of  merger,  reasonable 
as  that  doctrine  may  be  in  ordinary  cases  by  a  second  judgment  obtained  upon 
the  first  even  in  the  same  state." 

And  see  2  Black  Judg.  §§  864,,  1013. 

I  think  that  Mr.  Bigelow's  criticism  is  just;  and  I  am  unable^ 
to  see  any  reason  in  law  or  in  public  policy  why,  if  A.  recovers 
a  judgment  against  B.  in  the  State  of  New  York  and  acquires  a 
lien  by  virtue  of  it  upon  property  insuflBcient  to  pay  it,  and 
immediately  afterwards  brings  a  suit  on  that  judgment  and 
recovers  upon  it  in  the  State  of  New  Jersey,  he  must,  as  a  con- 
dition of  recovering  that  judgment  in  New  Jersey,  lose  his  lien 
by  virtue  of  his  judgment  in  New  York  and  all  remedy  there-^ 
under. 

It  is  to  be  observed  that  the  distinction  here  is  between  having 
two  valid  judgments  at  the  same  time  in  two  distinct  jurisdic- 
tions, one  founded  upon  the  other,  with  a  concurrent  right  to 
a  remedy  under  each  for  the  purpose  of  paying  the  amount  due, 
not  twice,  but  once,  and  the  effect  of  the  payment  of  the  later 
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judgment  upon  the  former  judgment.  Undoubtedly,  under 
ordinary  circumstances  in  the  case  in  hand,  tjie  payment  of  the 
judgment  in  New  Jersey  would  be,  in  efiect,  the  payment  of  the 
judgment  in  New  York.  But  that  is  not  the  question  here. 
The  question  is  whether  or  not  the  judgment  in  New  York  is, 
before  the  payment  of  the  judgment  in  New  Jersey,  a  valid 
existing  judgment  so  that  the  attorney  of  record  still  has  his 
lien  upon  it  for  the  amount  of  his  fees,  costs  and  services.  If  it 
be  such  valid  and  existing  judgment  before  the  payment  of  the 
judgment  in  New  Jersey ,''and  the  attorney  of  record  has  his  lien 
upon  it,  it  will  at  once  be  seen  that  it  is,  at  least,  a  matter  of 
grave  doubt  whether  the  payment  of  the  New  Jersey  judgment^ 
after  notice  of  the  attorney's  lien  upon  the  New  York  judgment, 
will  discharge  that  judgment  and  thus  extinguish  the  lien. 

But  the  defendant  further  contends  that  the  executors  of 
Wehle  having  remained  quiet  and  failed  to  enforce  their  lien 
until  after  judgment  was  recovered  in  New  Jersey,  they  must 
be  presumed  to  have  waived  it,  or,  at  least,  lost  it  by  their 
laches. 

I  am  unable  to  see  any  force  in  this  suggestion,  or  to  observe 
any  laches  in  their  conduct.  The  bill  does  not  disclose  any 
fiiilure  on  the  part  of  the  attorney  to  use  diligence  in  the  collec- 
tion of  the  judgment  in  New  York,  and  mere  non-action  there 
would  not  destroy  his  lien,  and  he  was  not  bound  to  follow  the 
defendant  in  New  Jersey  and  sue  here.  It  is  di£Bcult  to  see 
what  duty  was  cast  upon  him  to  watch  in  all  the  courts  of  the 
different  states  in  the  Union  for  suits  brought  by  the  representa- 
tive of  Owen  upon  that  judgment,  in  order  to  intervene  in  such 
suits.  Nor  is  it  perceived  how  the  attorney,  or  his  personal 
representative,  could  have  intervened  or  done  anything  to  pre- 
vent the  suit  being  brought  in  New  Jersey  precisely  as  it  was, 
or  stop  the  recovery  of  judgment  therein.  Granting  that  the 
whole  of  the  judgment  was  really  due  to  the  representatives  of 
the  attorney,  still  the  action  was  properly  brought  in  our  court 
in  the  name  of  the  personal  representative  of  Owen,  in  whom 
was  the  legal  title  only.  Hence,  it  follows  plainly  that,  granting 
the  lien,  the  suit  brought  by  the  representative  of  Owen  was- 
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properly  brought,  but  in  equity  it  was  brought  really  for  the  use 
of  the  representatives  of  Wehle,  and  they  are  in  ample  time  if 
they  give  notioe  to  the  defendant  before  the  money  is  paid. 

It  was  further  suggested  that  perhaps  the  complainant  here, 
the  defendant  in  the  judgment,  could  relieve  himself  from  all 
liability  to  the  executors  of  Wehle  by  giving  notice  to  them  that 
he  would  pay  the  money  into  the  Hudson  county  court,  where 
the  judgment  was  recovered,  and  let  them  apply  to  that  court  to 
pay  the  money  out  to  them. 

It  is  probable  that  such  action  would  have  been  e£Bcient  to 
discharge  the  complainant  herein,  but  he  would  not  thereby 
obtain  a  discharge  on  the  record  of  the  New  York  judgment 
or  a  decree  protecting  him  against  further  molestation  by  the 
executors  of  Wehle  or  their  assignee  under  their  claim.  His 
defence  against  such  action  on  their  part  would  rest  wholly  upon 
matters  in  pais,  and  he  would  be  .compelled  on  his  defence  to 
prove  by  parol  the  fiict  that  he  gave  them  the  notice  before  pay- 
ing the  money  into  court.  I  am  unable  to  see  that  he  is  not 
entitled  to  the  more  perfect  remedy  of  paying  the  money  into 
the  court  of  chancery,  and  having  a  decree  of  that  court  com* 
pelling  the  defendant  Owen  to  completely  discharge  him  as  a 
condition  to  having  the  money. 

But  the  further  Mi£Bculty  with  defendant's  argument  is  that, 
granting  the  general  rules  of  law  to  be  as  stated  by  the  defend- 
ant, the  complainant  in  his  bill,  as  I  interpret  it,  states  the  law 
of  New  York  to  be  otherwise,  viz.,  that  the  New  York  judg- 
ment will,  according  to  the  law  of  New  York,  stand  against 
him,  notwithstanding  payment  of  the  judgment  here,  and  that 
he  will  not  only  be  unable  to  have  it  satisfied  of  record,  but  that 
he  would  be  liable  to  be  proceeded  against  under  it  by  the  exec- 
utors of  Wehle.  Now  this  statement  of  the  law  of  New  York 
is  a  statement  of  a  fact,  and  is  admitted  by  the  demurrer,  for 
the  statement  of  the  law  of  a  foreign  state  or  country  is  a  state- 
ment of  fact,  as  I  understand  the  rules  of  pleading. 

But  grant  it  to  be  otherwise,  and  grant  that,  independent  of 
the  existence  of  the  lien  upon  the  New  York  judgment  in  favor 
of  the  Wehle  estate,  which  is  admitted  by  the  demurrer,  the 
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oomplainauty  upon  going  to  New  York  with  record  proof  of  the 
payment  and  satisfaction  of  the  New  Jersey  judgment,  could, 
upon  motion  or  other  proceedings,  have  the  New  York  judg- 
ment declared  satisfied  of  record,  yet  it  does  appear,  upon  the 
admitted  facts  of  the  case,  that  there  is  danger  that  he  would  be 
unable  to  do  that  in  the  present  case  on  account  of  the  lien  of 
Wehle's  executor.  And  granting  that  the  law  of  New  York, 
as  stated  by  the  bill,  is  erroneous,  that  the  defendant's  conten- 
tion is  right,  and  that,  by  the  law  of  the  land,  applicable  in  New 
York  and  elsewhere,  the  New  York  judgment  is  merged  in  the 
New  Jersey  judgment,  and  can  no  longer  be  resorted  to  by  the 
administrator  of  Owen,  whether  the  New  Jersey  judgment  is 
paid  or  not,  still,  the  complainant  is  entitled  to  have  that  New 
York  judgment  satisfied  and  canceled  of  record,  so  that  it  shall 
no  longer  stand  as  an  uncanceled  judgment  against  him  in  New 
York  city.  And  it  seems  to  me  that  the  difficulty,  to  say  the 
least,  thrown  in  the  way  of  having  it  so  discharged  of  record, 
by  the  admitted  lien  upon  it  by  the  executors  of  Wehle,  entitles 
him  to  have  such  cancellation  a  condition  precedent  to  the  pay- 
ment of  the  money  in  this  case. 

For  these  reasons  I  think  the  bill  in  this  aspect  states  a  sub- 
stantial equity. 

The  next  ground  of  equity  taken  by  the  complainant  is  tliat 
Bichard  Owen,  by  means  of  the  judgment  in  New  York,  became 
possessed  of  certain  documents  and  evidences  of  debt  belonging 
to  complainant,  and  still  holds  the  same,  and  on  some  of  them 
has  recovered  and  received  certain  moneys  (amount  and  particu* 
lars  not  stated),  and  that  complainant  did  not  have  notice  of  the 
receipt  of  these  moneys  until  after  the  recovery  of  the  judgment, 
so  that  he  could  not  have  set  it  up  in  defence. 

The  point  taken  by  the  defendant  against  this  equity  is  that  it 
is  a  matter  of  defence  at  law,  and  that  it  does  not  appear  that  the 
complainant  was  diligent  to  such  a  d^ree  in  ascertaining  the 
facts  as  to  give  him  a  right  in  a  court  of  equity  to  ask  for  relief 
against  a  judgment  at  law ;  the  defendant's  position  being  that 
in  order  to  enable  a  defendant  in  a  judgment  to  come  into  equity 
and  get  a  new  trial  on  discovery  of  facts  available  at  law,  he 
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should  free  himself  of  all  laches  in  the  case,  and  show  that  it  is 
too  late  to  obtain  relief  at  law. 

I  am  inclined  to  think  that  this  criticism  is  well  taken.  The 
statements  of  the  bill  in  this  behalf  are  very  meagre  and  unsatis- 
&ctor7 ;  but  the  fact  remains,  and  it  is  admitted  by  the  demurrer, 
that  some  moneys  have  been  received  either  by  Richard  Owen, 
in  his  lifetime,  or  by  his  administrator,  the  defendant,  which  in 
justice  ought  to  have  been  credited  on  this  judgment ;  and  it  is 
to  be  borne  in  mind  that  the  particulars  of  the  same  are  naturally 
in  the  defendants'  and  not  complainant's  knowledge. 

But,  over  and  above  all  that,  the  papers  and  documents  which 
are  in  the  hands  of  the  administrator  of  Owen,  or,  as  the  bill 
allies  as  to  some  of  them,  in  the  hands  of  the  executors  of 
Wehle,  ought  to  be  given  up  to  the  complainant  upon  the  pay- 
ment of  the  judgment ;  and  he  has  a  clear  equity  to  have  them 
80  given  up. 

For  these  reasons  I  conclude  that  the  bill  discloses  equities, 
and  that  the  demurrer  should  be  overruled. 


John  P.  Stockton,  attorney-general,  informant, 


The  North  Jersey  Street  Railway  Company. 

1.  In  proceedings  bj  the  attomej-general  to  restrain  the  construction  of  an 
electric  street  railway,  on  the  basis  that  the  consent  of  the  municipal  authori- 
tiee,  which  has  been  in  fact  or  form  given,  is  illegal,  in  that  the  ordinance  does 
Qot  comply  with  the  traction  laws  of  1893  and  1894,  and  the  act  of  March 
11th,  1893,  governing  the  use  and  location  of  poles  in  public  streets,  a  pre- 
liminary injunction  will  not  be  allowed  when  the  questions  raised  are  purely 
legal,  and  are  pending  before  a  court  of  law  for  decision  in  a  proceeding  upon 
which  the  ordinance,  if  invalid,  may  be  set  aside  altogether. 

2.  Where  the  validity  of  the  objections  to  an  ordinance  is  not  clear,  and 
involves  a  disputed  question  of  fact,  the  validity  of  the  ordinance  will  not  be 
considered  on  ex  parte  affidavits  for  a  preliminary  injunction. 


On  information  &c. 
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On  application  for  preliminary  injunction^  heard  on  informa- 
tion and  affidavits  and  affidavits  in  reply. 

Mr.  Robert  H.  MoCaiier,  for  the  motion. 

Mr.  Hahey  M.  Barrett  and  Mr.  Joseph  Couliy  contra. 

Emery,  V.  C, 

This  information  is  filed  by  the  attorney-general  in  his  offi- 
cial capacity,  and  as  representing  the  pubh'c  rights  in  highways. 
Its  object  is  to  restrain  the  defendant,  a  corporation  formed 
under  the  laws  relating  to  traction  companies,  from  the  further 
construction  of  its  street  railway  upon  that  portion  of  Bloom- 
field  avenue,  in  the  county  of  Essex,  running  from  its  present 
terminus  at  Liberty  street,  Bloomfield,  through  the  municipalities 
of  Bloomfield  township,  Glen  Ridge,  Montclair,  Verona,  Cald- 
well township  and  the  borough  of  Caldwell,  until  it  has  obtained 
the  legal  consent  of  all  of  those  municipalities  and  also  of  the 
road  committee  of  the  board  of  chosen  freeholders  of  Essex 
county,  and  also  to  compel  the  removal  from  the  avenue  of  the 
road  already  constructed.  The  road,  as  appears  by  the  affidavits, 
has  already  been  constructed  through  Glen  Ridge  and  the  town- 
ships of  Verona  and  Caldwell.  The  laws  requiring  the  consents 
of  local  authorities  to  the  construction  of  street  railways  by 
traction  companies  and  their  operation  by  electricity,  are  the  acts 
of  1893  (P.  L.  of  189S  p.  SOS  §§  6, 7),  the  act  of  1894  (P.  L.  of 
1894  p.  S74)j  which  relate  to  the  construction  of  the  street  rail- 
way, and  the  act  of  March  11th,  1893  (P.  L.  of  189S  p.  g^l), 
providing  for  the  use  of  electricity  in  their  operation.  This  lat- 
ter act  provides  (section  2) 

^'  that  the  municipal  board,  or  any  county  public  road  board,  or  other  authori- 
ties having  the  charge  or  control  of  any  streets,  highways  or  ayenues  in  any 
city,  county,  town  or  township  of  this  state,  may,  when  they  deem  it  proper, 
authorize  the  use  of  poles  located  or  to  be  located  in  the  public  streets  or 
highways  with  wires  strung  thereon  for  the  purpose  of  supplying  the  motors 
with  electricity,  and  when  a  board  grants  such  authority,  it  may  in  such  case 
prescribe  the  manner  in  which,  and  the  places  where  such  poles  shall  be  loca- 
ted, and  the  manner  in  which  the  wires  shall  be  strung  thereon,  and  the  same 
may  be  authorized  and  prescribed  by  ordinance." 
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On  February  14th,  1895,  the  road  committee  of  the  board  of 
freeholders  of  Essex  county,  which  is  the  proper  county 
authority  to  give  consent,  passed  a  resolution  giving  their  con- 
sent to  the  use  of  electricity,  and  among  other  conditions  adopted 
the  following  relating  to  the  erection  of  poles : 

"  For  so  long  as  the  overhead  system  is  employed,  the  poles  shall  he  of  iron 
or  steel  similar  to  those  now  in  use  in  the  city  of  Newark  for  such  purpose, 
and  shall  be  placed  along  the  sides  of  said  avenue,  adjoining  the  curb  line.'' 

Thb  consent  operated,  if  at  all,  along  the  whole  line  of  the 
avenue  through  all  the  local  municipalities,  and  is  the  only  con- 
sent which  appears  to  have  been  obtained  by  the  defendants  from 
the  county  authorities  for  any  part  of  their  line  upon  any  part 
of  Bloomfield  avenue. 

On  November  11th,  1895,  the  borough  of  Caldwell,  acting 
under  the  authority  of  the  traction  laws  of  1893  and  1894,  and 
also  the  other  act  of  March  11th,  1893,  passed  an  ordinance 
giving  or  purporting  to  give  the  consent  of  the  borough  authori- 
ties required  by  those  laws.  This  ordinance  has  been  removed 
to  the  supreme  court  for  review  by  a  certiorari,  in  which  the 
present  relators,  or  some  of  them,  are  prosecutors,  and  this  case 
has  been  submitted  and  is  now  watting  decision.  After  the 
hearing,  an  order  was  made  by  the  supreme  court  modifying  the 
restraining  power  of  the  writ  of  certiorari^  so  as  to  permit  the 
defendants  to  construct  their  road  through  the  whole  borough 
and  to  construct  the  overhead  system  of  operation  by  electricity 
through  the  borough  up  to  the  lands  of  the  prosecutors.  This 
information  was  then  filed  with  the  objects  above  stated,  and  the 
application  is  now  made  for  a  preliminary  injunction  to  restrain 
the  further  construction  of  the  road  on  any  part  of  the  avenue, 
including  its  construction  through  the  whole  of  the  borough, 
under  its  consent,  upon  the  ground  that  it  is  illegal.  The 
I^ality  of  the  Caldwell  ordinance  is  attacked  upon  four  of  the 
grounds  or  reasons  relied  on  in  the  certioixiny  viz,,  firsts  that  it 
fitils  to  prescribe  the  manner  in  which  the  poles  are  to  be  placed, 
as  required  by  the  act  of  March  11th,  1893 ;  second,  that  it  fails 
to  describe  properly  the  places  where  the  poles  are  to  be  located. 
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88  required  by  the  act ;  third^  that  it  was  passed  without  the 
hearing  required  bj  the  traction  acts;  and/cmr^i^  that  the  above 
acts  are  unconstitutional  and  void.  The  latter  ground  was  not 
relied  on  at  this  argument. 

No  certiorari  has  been  taken  to  remove  the  resolution  of  the 
board  of  freeholders^  nor  is  there  any  charge  of  its  illegality 
made  in  the  information,  but  it  is  alleged  that  the  poles,  if 
located  in  Caldwell  accordiug  to  the  borough  ordinance,  cannot 
be  located  along  the  sides  of  the  avenue  adjoining  the  curb  line, 
as  required  by  the  county  authorities.  This  involves,  as  is  dis- 
closed by  the  affidavits,  a  dispute  of  fact,  on  the  question  both 
of  the  existence  of  any  curb  line  and  its  location. 

This  information,  being  signed  by  the  attorney-general  in  his 
official  capacity  and  presented  to  the  court,  must  be  considered 
as  filed  by  him  in  the  exerdse  of  his  rights,  as  representing  the 
general  interest  of  the  public  in  the  highways  of  the  state,  and, 
for  the  purposes  of  the  decision  on  this  motion,  will  be  treated  as 
not  directly  affected  or  involved  in  the  proceeding  by  certiorari. 

It  must  be  borne  in  mind,  however,  that  in  the  review  on 
certiorari  of  proceedings  of  local  bodies  relating  to  highways, 
the  writ  was  treated  as  being  brought  by  the  prosecutors  in  the 
name  and  on  behalf  of  the  state  (Morris  Canal  and  Banking  Cb. 
V.  State,  ^  Ghr,  ill,  4^4),  and  also  that  the  supreme  court,  on  the 
review  of  the  proceedings,  has  power  to  set  them  aside  abso- 
lutely, and  such  general  reversal  operates  in  favor  of  all  persons, 
although  not  parties,  as  prosecutors  to  the  certioraH  proceedings. 
T(yvon  of  Bergen  v.  State,  Van  Horn,  pros.,  S  Vr.  490,  493.  As 
I  read  this  decision,  the  court  of  errors  and  appeals,  on  this  point, 
overruled  the  decision  of  the  supreme  court  in  1  Vr.  307,  309, 
which  held  that  the  reversal  on  ceHioraH,  although  general  in 
form,  was  not  conclusive  in  favor  of  persons  not  parties. 

The  courts  of  this  state  have  defined  the  nature  of  the  juris- 
diction of  courts  of  equity,  on  an  application  of  the  attorney- 
general,  to  restrain  public  nuisances  in  the  highways,  and  have, 
in  numerous  decisions,  established  the  general  rule  upon  whicli 
the  right  to  a  preliminary  injunction  must  depend.  The  leading 
cases  are  cited  in  RarUan  Toumship  v.  Port  Reading  Railroad 
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,Cb.,  4-  Di<^^  Ch,  Rep.  11, 16,  and  hold  that^  on  the  application 
of  the  attorney-general  or  of  the  local  authorities,  who  have  the 
same  right  in  equity,  the  injunction  can  issue  only  in  cases  of 
serious  public  injury  and  inconvenience,  in  fact.  The  case,  as 
presented  by  the  affidavits  attached  to  the  information,  does  not 
show  any  such  case  of  serious  public  inconvenience  or  injury, 
and,  on  the  basis  of  the  proposed  road  and  its  operation  being, 
in  &ct,  such  a  nuisance,  the  preliminary  injunction  could  not  be 
granted. 

The  above  rule  as  to  the  serious  nuisance  in  fact,  does  not 
apply  to  those  cases  where  the  local  authorities  are  invested  by 
statute  with  the  right  to  require  their  previous  consent  to  the 
construction  of  the  road  on  the  highways,  and  in  those  cases 
where  no  such  consent  has  been  given,  or  attempted  to  be  given, 
the  local  authorities,  by  bill,  or  the  attorney-general,  by  informa- 
tion, may  restrain  the  operation  until  such  consent  be  given. 
Aitorney-Omerdl  v.  Atlantic  Highlands  dec.  Co.,  8  Dick.  Ch. 
Rep.  4.18. 

The  form  of  preliminary  injunction  in  such  cases  is  that  an 
injunction  issue  against  the  proposed  construction  without  the 
consent  of  the  local  authority.  Franklin  Township  v.  Nutley 
Water  Co.,  S£  Atl.  Rep.  381,  S84. 

In  the  present  case,  both  the  board  of  freeholders  and  the 
borough  of  Caldwell  have,  in  form,  given  their  consents  under 
the  act,  and  the  basis  of  the  information  of  the  attorney-general 
is  that  the  consent  of  the  borough  is  illegal;  that,  therefore, 
the  whole  structure  is  without  l^al  authority,  and  a  decree  is 
prayed  restraining  the  construction  until  legal  consents  have 
been  obtained.  If  this  consent  is  legal,  the  attorney-general,  as 
well  as  the  whole  public,  is  bound  by  the  consent. 

The  case,  therefore,  differs  from  the  Atlantic  Highlands  and 
Nutley  Cases  in  this  vital  point.  Those  were  cases  where  the 
local  authorities  had  neither  given,  nor  attempted  to  give,  the 
required  consents,  and  the  suits,  therefore,  were  applications  by 
the  local  authorities  or  the  attorney-general  to  enforce  the  statu- 
tory right  of  previous  consent,  and  involved  only  the  question 
of  enforcing  that  right,  and  a  preliminary  injunction  was  held 
to  be  necessary  to  enforce  this  statutory  right. 
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In  the  present  case^  the  consents  having  been  in  form  given, 
the  question  of  the  validity  of  these  consents  is  the  vital  ques- 
tion in  this  case,  upon  which  the  whole  right  to  relief  depends, 
and  this  question  must,  at  the  outset,  be  determined  adversely 
to  the  legality  before  a  preliminary  injunction  can  go. 

This  application  must  be  treated,  therefore,  not  as  if  the 
attorney-general  or  the  local  authorities  were  here  as  guardians 
of  the  highway  asking  simply  to  enforce  their  statutory  right  to 
local  consent,  but  upon  the  basis  that  they  are  asking  to  declare 
invalid  a  consent  which  has  been  in  fact  or  form  given. 

An  analogous  case  would  be  where  a  landowner  who  had  in 
&ct  given  a  paper  which  was,  or  might  fairly  be  claimed  to  be, 
a  consent  to  the  occupation  of  his  land  by  a  railroad  company, 
without  previous  compensation,  should  file  a  bill  to  restrain  their 
entrance  without  compensation,  on  the  ground  that  the  consent 
actually  given  was  not  the  legal  cimsent  required  by  law. 

In  such  cases  as  in  the  present  the  right  to  a  preliminary 
injunction  would  manifestly  depend  upon  the  nature  of  the 
questions  raised  by  the  consent  actually  given  and  the  principles 
applicable  to  those  questions  in  view  of  the  circumstances  of  the 
case.  Viewing  the  application  from  this  standpoint,  and  aasum- 
ing  the  power  of  this  court  to  pass  upon  the  Iq^ty  of  this 
ordinance  by  final  decree,  I  think  it  dear  that  the  present  appli- 
cation for  preliminary  injunction  must  be  denied  for  the  follow- 
ing reasons : 

First.  The  questions  here  raised  in  reference  to  the  ordinance 
and  the  rights  of  the  defendant  under  it  are  purely  legal  ques- 
tions, which  are  now  pending  before  a  court  of  law  for  decision, 
in  a  proceeding  upon  which  the  ordinance,  if  invalid,  may  be 
set  aside  altogether.  The  application  for  injunction,  therefore, 
should  not  be  allowed  pending  that  decision.  AUomey^O^neral 
V.  Pateraon,  1  Stock  6^4,  6SS. 

Second.  The  validity  of  the  objections  now  raised  to  the 
ordinance  is  not  clear.  Mr.  Justice  Depue,  in  an  opinion  re- 
fusing the  certiorari  to  the  relators,  declared  the  objections  not 
well  founded,  and  the  subsequent  allowance  of  a  eerthrari  by 
the  supreme  court,  even  if  allowed  only  on  the  same  objections, 
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is,  as  I  understand  the  effect  of  it,  onlj  an  adjudication  that  the 
qaestions  raised  are  such  as  should  be  reargued  before  the  court 
on  certioraH.  If  the  question  of  doubt  is  to  be  disposed  of 
upon  the  case  as  now  presented  here,  the  illegality  of  the  ordi- 
nance cannot  be  considered  as  clearly  made  out.  Upon  the 
point  whether  there  was  a  hearing  there  is  a  disputed  question 
of  fact  which  should  not  be  settled  on  ex  parte  affidavits,  and 
the  legal  questions  involved  arising  from  the  construction  of  the 
statutes  are  such  as  should  not  be  decided  on  preliminary  in- 
junction in  this  case. 

The  preliminary  injunction  now  applied  for  must  therefore  be 
denied.  I  do  not  at  this  time  at  all  consider  the  question  of  the 
nature  and  extent  of  the  jurisdiction  of  this  court  in  this  cause 
ou  final  decree  and  after  the  right  at  law  has  been  determined. 
The  court  of  errors  and  appeals,  in  West  Jersey  IVacHon  Co. 
V.  Camden  Horse  Railroad  Cb.,  8  Diek.  Ch.  Rep.  163,  have 
held  that  on  bills  filed  by  street  railway  companies,  claiming 
rights  under  ordinances  and  consents  of  municipal  authorities, 
the  court  of  equity  would,  for  the  purposes  of  the  case,  decide 
upon  the  validity  of  the  consent  and  ordinance  and  decide 
whether  they  gave  the  rights  claimed,  and  although  the  present 
application  by  the  attorney-general  to  enforce  legal  local  con- 
sents is  novel,  yet  this  novelty  may  perhaps  be  considered  to  be 
a  result  of  the  recent  statutes  authorizing  such  consents  and  of 
the  doubt  which  has  arisen  whether  the  rights  of  the  public  in 
highways,  as  represented  by  the  attorney-general,  can  be  suffi- 
ciently protected  on  eertiafrari  proceedings  either  by  the  attomey- 
geoefal  or  prosecutors  having  only  a  private  interest.  Import- 
ant questions  arose  and  were  argued  which  involve  the  whole 
question  as  to  the  rights,  remedies  and  form  of  procedure  on  the 
part  of  the  public,  where  the  consents  are  alleged  to  be  illegal, 
and  I  am  not  willing,  on  this  application,  to  consider  or  decide 
these  questions.  The  attorney-general  is  entitled  to  an  adjudi- 
cation upon  these  questions  on  final  hearing. 

The  application  to  amend  the  information  by  adding  prayer 
for  process  should  be  made  by  the  attorney-general  or  over  his 
signature. 

Costs  on  this  application  will  be  costs  in  the  cause. 
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68   20  Caroline  W.  Van  Meter  et  al. 

1.  When  a  parcel  of  land  held  in  common  is  severed  into  two  tracts  bj 
quit-claim  deeds  simultaneously  interchanged  by  the  tenants  in  common,  and 
there  is  a  store  on  one  of  the  two  lots,  with  a  window  through  which  light  and 
air  are  received  across  the  other  lot,  such  window  cannot  be  closed  by  the 
owner  of  the  latter  lot  if  the  influx  of  light  and  air  is  reasonably  necessary  to 
the  beneficial  enjoyment  of  the  store. 

2.  By  reason  of  the  apparent  and  continuous  quality  of  this  enjoyment  of 
light  and  air,  the  right  to  enjoy  them  will,  upon  severance  of  the  title  to  the 
store  from  the  title  of  the  adjoining  property,  become  an  appurtenance  of  the 
former. 

3.  The  maxim  "expreasio  uniua  est  exdum  aUeriua"  excludes  only  those  mat- 
ters which  are  so  germane  to  those  expressly  mentioned  as  to  raise  a  presump- 
tion that  the  former  were  in  the  mind  of  the  parties  when  the  express  grant, 
contract  or  limitation  was  executed. 

4.  A  court  of  equity  will  enjoin  the  obstruction  of  an  easement  of  light  and 
air  unless  the  threatened  interference  is  so  slight  that  it  may  be  compensated 
by  the  payment  of  a  small  amount  of  damages. 


On  bill  for  iujanctioo. 

This  bill  is  filed  to  eDJoin  the  defendants  from  closing  a  window 
in  a  building  belonging  to  the  complainants. 

The  complainants  own  a  lot  of  land  in  Salem,  on  the  comer 
of  Market  sti'eet  and  "West  Broadway.  On  it  is  a  building 
known  as  the  Starr  building,  entirely  covering  the  surface  of  the 
lot.  In  dimensions  the  building  is  fifteen  feet  in  width  on 
Market  street,  and  runs  back  the  same  width  along  West  Broad- 
way, a  distance  of  fifty-four  feet.  The  east  front  of  the  build- 
ing is,  therefore,  fifteen  feet  on  Market  street,  and  the  south 
front  is  fifty-four  feet  on  West  Broadway.  Defendants'  lot  also 
fronts  on  Market  street,  and  runs  back  along  complainants'  lot 
the  same  distance,  viz.,  fifty-four  feet.  Upon  this  lot  there  is 
also  a  building,  but  it  does  not  entirely  cover  the  surface  of  the 
plot.     In  the  rear  of  this  lot,  and  next  to  complainants'  lot. 
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there  is  an  open  quadrangle.  Looking  out  upon  this  open  space 
there  is  a  window  in  the  wall  of  complainants'  building.  It  is 
this  window  which  the  defendants  propose  to  entirely  close  by 
the  extension  of  the  rear  portion  of  their  building. 

An  injunction  against  this  proposed  act  is  asked  for  upon  the 
ground  that  the  complainants  are  invested  with  the  right  to  the 
influx  of  air  and  light  through  this  window ;  that  there  is^  there- 
fore, imi)osed  upon  the  adjoining  property  the  burden  of  keep- 
ing unobstructed  a  space  adjoining  it  sufficient  to  give  access 
to  that  quantity  of  light  and  air  to  which  the  complainants  are 
entitled.  This  right  of  the  complainants  is  rested  upon  the  con- 
struction of  the  deed  which  passed  between  the  predecessors  in 
title  and  the  present  parties. 

The  devolution  of  title  to  these  lots  previous  to  1864  is  not 
material  to  the  present  inquiry.  It  is  sufficient  to  say  that,  in 
1864,  these  two  tracts,  with  others,  were  held  in  common  by 
Eobert  and  Bichard  Greer  and  Edward  Van  Meter;  the  two 
Greers  owning  one  undivided  half  interest  in  the  two  lots,  and 
Van  Meter  owning  the  other  undivided  half  interest. 

In  1864,  the  two  properties  thus  held  under  one  title  were 
voluntarily  partitioned  by  deeds  interchanged  between  the  ten- 
ants in  common.  By  deed  of  quit-claim  dated  September  3d, 
1864,  Van  Meter  conveyed  to  the  Greers  the  lot  now  owned  by 
the  complainants ;  and  by  a  similar  deed,  the  Greers  conveyed 
to  the  defendants  the  lot  now  owned  by  them. 

It  is  admitted  that  at  the  date  when  these  deeds  were  inter- 
changed, the  window  already  mentioned,  although  since  altered 
in  some  respects,  was  substantially  in  size  and  location  as  it  now 
is  and  as  it  has  been  maintained  for  the  past  thirty  years. 

Mr.  WiUiam  T.  HiUiardy  for  the  complainants. 

Mr,  Morris  H,  Stratum^  for  the  defendants. 

Reed,  V.  C. 

The  question  propounded  in  this  case  is,  whether  the  com- 
plainants are  entitled  to  a  perpetual  injunction,  restraining  the 
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defendants  from  building  against  the  window  of  the  complain- 
ants. The  deeds  to  the  predecessors  of  the  present  parties,  as 
has  been  already  observed,  were  cross-conveyances.  Both  par- 
ties to  them  were  grantors  and  grantees.  The  unity  of  estate 
was-severed  by  an  act  which  transferred  the  title  in  portions  of 
the  large  parcel  in  severalty  at  the  same,  moment  This,  how* 
ever,  cannot  affect  the  import  of  these  deeds,  for,  as  the  law  now 
stands  in  this  state,  their  effect  in  respect  to  the  claimed  ease- 
ment would  be  exactly  similar,  whether  it  springs  from  an  im- 
plied grant  in  the  one  deed,  or  from  an  implied  reservation  in 
the  other.  Blakdy  v.  SAaiy,  1  Stock  9;  S.  C,  S  Stock  207; 
Seymour  v.  Lewis,  S  Beas.  4S9  ;  CentixU  Railroad  Co.  v.  VaJefi" 
tine,  5  Dutch.  661;  Fetters  v.  Humphrey,  S  C.  E.  Or.  260; 
Denton  v.  LeddeU,  8  C.  E.  Gr.  6^. 

Nor  does  the  fact  that  the  conveyances  were  simultaneous,  and 
that  they  were  made  for  the  purpose  of  effecting  a  voluntary 
partition  of  property  theretofore  held  by  a  single  title,  change 
the  rule.  Seymour  v.  Lewis,  9  Beas.  4S9^  4-44 1  Eilgour  v. 
Ashcom,  6  Harr.  &  J.  82  ;  BMcdy  v.  Sharp,  supra. 

Now,  the  presence  of  a  window  in  use  for  the  purpose  of  ad- 
mitting light  and  air  at  the  time  of  the  conveyances  was  an 
apparent  easement,  as  well  as  as  efsement  which,  in  its  quality, 
was  continuous.  But  it  ia  not  every  apparent  and  continuous 
use  of  light  and  air  in  a  building  which  will  become  an  appur- 
teflanee  of  sueh  boilding  by  reason  of  a  severance  of  the  title 
U>  the  building  from  the  title  to  its  adjoining  property.  Such  an 
easement  must  be  reasonably  necessary  to  the  beneficial  enjoy- 
ment of  the  building  in  which  the  windows  are  placed.  Blakely 
V.  Sharp,  supra;  Hayden  v.  Dutcher,  4-  Stew.  Eq.  217 ;  Toothe 
V.  Bryce,  5  Dick  Ch.  Rep.  589,  608. 

In  ascertaining  whether  the  window  was  reasonably  necessaiy 
to  the  beneficial  enjoyment  of  the  complainants'  building,  the 
condition  of  the  premises  at  the  time  of  the  severance  of  the  title 
is  the  point  to  be  kept  in  view.  Now,  as  the  store  was  lighted 
at  the  time  when  the  deeds  were  interchanged,  this  window 
seems  to  have  been  a  very  useful  feature  in  carrying  on  the 
tailoring    and  clothing    business,  which  was    then  condacted 
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therein.  The  8toi*e  was  lighted  by  windows  on  Market  street, 
bat  on  the  Broadway  side  there  was  no  window,  and  tlie  only 
aperture  for  the  admission  of  light  was  a  small  opening  over  one 
of  the  doors.  So,  the  material  reliance  for  the  admission  of  light 
at  the  rear  of  this  room  fifly-four  feet  in  length  was  this  window 
00  its  north  side. 

The  test  of  a  reasonable  convenience  I  take  to  be,  whether  the 
presence  of  the  window  was  so  useful  to  the  store  and  the  busi- 
ness conducted  therein  that  it  is  reasonable  to  assume  that  its 
continued  presence  was  in  the  mind  of  the  parties  and  influenced 
the  purchaser  in  arriving  at  the  amount  of  the  consideration  paid 
at  the  time  of  the  interchange  of  properties.  Applying  this 
test,  in  my  judgment,  the  presence  of  this  window  was  a  sub- 
stantial element  in  the  transaction,  and  the  window  must  be 
regarded  as  one  reasonably  convenient  for  the  use  of  complain- 
ants' property. 

But  it  is  claimed  by  the  defendants  that  if  these  deeds  would 
have  operated  to  convey  to  the  complainants,  as  an  appurtenant, 
the  right  of  access  of  light  and  air  through  this  window,  yet  that 
this  right,  in  this  instance,  is  defeated  by  a  stipulation  contained 
in  the  deed  made  by  Van  Meter  to  the  Greers.  This  stipula- 
tion appears  iu  the  following  language : 

^  It  is  spedallj  understood  and  agreed  between  the  parties,  and  this  con- 
▼ejance  is  made  upon  the  express  condition  that  the  eaves  of  the  said  Starr 
Hall  building,  as  well  as  the  projection  of  the  upper  wall  on  the  northern  side 
thereof,  which  are  over  the  line  of  Edward  Van  Meter  aforesaid,  are  not  to 
be  disturbed  or  interfered  with  in  any  manner  by  the  said  Edward  Van  Meter, 
his  heirs  and  assigns,  whilst  the  present  Starr  Hall  walls  on  that  side  shall 
remain  in  the  position  they  are  now ;  but  if  at  any  time  hereafter,  the  Starr 
Hall  building  shall  be  taken  down  and  a  new  building  put  up,  in  that  event 
the  wall  on  the  north  side  next  to  £.  Van  Meter's  line  must  go  up  perpen- 
dicularly from  the  foundation,  and  no  privilege  of  eaves." 

The  defendants  insist  that  the  effect  of  this  clause  is  to  exclude 
the  Greers  and  their  assigns  from  all  privilc^s  over  the  Van 
Meter  lot  save  those  privileges  expressly  granted  by  this  stipu- 
lation. In  support  of  this  insistence  is  invoked  the  maxim 
"  ezpresaio  uniu8  ed  exoluaio  aUerius.'^ 

18 
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It  is  claimed  that  the  agreement  in  r^ard  to  the  right  to  still 
project  the  walls  and  eaves  of  the  Starr  building  over  the  lot 
retained  by  the  Van  Meters  impliedly  negatives  any  grant  of 
any  other  right,  corporeal  or  incorporeal,  over  or  upon  the  Van 
Meter  lot  I  am  unable  to  yield  my  assent  to  this  view.  The 
maxim  quoted  embodies  an  obvious  rule  of  logic,  viz.,  that  when 
parties  have  set  out  specifically  the  things  for  which  they  have 
bargained,  it  is  a  logical  inference  that  they  completed  their  con- 
tract in  respect  to  all  matters  relating  to  the  one  concerning 
which  there  is  an  express  agreement,  and  therefore  it  is  entirely 
reasonable  to  assume  that  so  &r  the  agreement  was  the  final 
expression  of  the  parties,  limiting  their  rights  and  obligations. 

Now^  it  seems  entirely  plain  that  the  maxim  can  only  apply 
to  those  express  provisions  which  are  so  related  to  the  one  im- 
plied that  the  latter  must  be  regarded  ds  in  the  mind  of  the 
parties  at  the  time  when  the  agreement  was  executed.  If  the 
express  stipulation  concerns  one  matter,  it  cannot  be  presumed 
that  it  excluded  another  matter  entirely  distinct.  I  think  an 
illustration  of  the  distinction  in  mind  is  aflTorded  by  the  appli- 
cation of  the  maxim  to  the  warranty  of  chattels.  It  must  be 
kept  in  mind  that  the  maxim  is  not  only  one  of  construction, 
but  also  one  of  evidence.  Now,  in  respect  to  an  express  war- 
ranty of  quality.  Justice  Maule,  in  delivering  judgment  in  the 
case  of  Dickson  v.  Zizinia,  10  C.  B.  60^^  610,  remarked :  "If 
a  man  sell  a  horse  and  warrants  it  to  be  sound,  and  the  vendor 
knowing  at  the  time  that  the  purchaser  wants  it  for  the  purpose 
of  carrying  a  lady,  and  the  horse,  though  sound,  proves  to  be 
unfit  for  that  purpose,  this  would  be  no  breach  of  warranty ;  so, 
with  respect  to  any  other  kind  of  warranty,  the  maxim  *  expres- 
sumfaoit  cessare  taciturn'  applies  to  such  cases;  if  this  were  not 
so,  it  would  be  necessary  for  the  parties  to  every  agreement  to 
provide  in  terms  that  they  are  not  to  be  understood  not  to  be 
bound  by  anything  which  is  not  expressly  set  down — wbidi 
would  be  manifestly  inconvenient.^'     Broom  Max,  marg.  686. 

But  I  imagine  no  1^1  gentleman  would  contend  that  an  ex- 
press warranty,  in  respect  to  quality,  would  tacitly  exclude  an 
otherwise  implied  warranty  of  title.     The  reason  is  that  the  two 
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kinds  of  warranty  are  not  so  related  that  because  one  was  ex* 
presslj  bargained  for,  it  must  be  presumed  that  the  other  was  in 
tlie  mind  of  the  parties,  and  therefore  it  follows  that  because  thej 
did  not  choose  to  include  it,  they  intended  to  exclude  it.  If  the 
stipulation  under  consideration  had  dealt  with  the  matter  of 
light  and  air,  and  had  fixed  the  extent  of  that  right ;  if  it  had 
provided  that  no  obstruction  excluding  such  light  or  air  should 
be  erected  within  twenty  years ;  if  it  had  restricted  the  distance 
from  this  window  which  any  building  should  be  placed  upon  the 
lot,  or  had  it  expressly  bargained  for  the  influx  of  light  and  air 
through  some  other  window  or  windows  in  the  north  side  of  the 
Starr  building,  it  might  be  conceded  that  the  maxim  invoked  is 
pertinent.  In  such  case  the  express  agreement,  in  respect  to  this 
matter,  would  carry  with  it  the  implication  that  it  contained  the 
entire  measure  of  the  complainants^  rights.  Thus  the  extent  of 
an  easement  to  flood  lots  with  backwater,  which  easement  would 
pass  by  a  <x)nveyance,  is  limited  by  an  express  reservation  fixing 
tlie  extent  of  the  right.  But  the  clause  in  question  does  not 
deal  with  the  right  to  receive  light  and  air  at  all,  but  it  stipu- 
lates for  an  entirely  different  right,  viz.,  a  right  to  have  the 
walls  and  eaves,  so  long  as  the  present  Starr  building  shall 
stand,  project  over  the  land  of  the  defendants  just  as  they  ob- 
truded at  the  time  of  the  execution  of  the  conveyances. 

And  as  the  agreement  in  respect  to  the  non-interference  with 
the  walls  and  eaves  was  entirely  distinct  f5pom  the  matter  of  the 
reception  of  light  and  air,  it  can  no  more  raise  a  presumption  that 
the  right  to  the  latter  was  abandoned  than  if  the  deed  had  con- 
taiued  a  clause  stipulating  for  the  right  to  stretch  clothes-lines 
over  the  adjoining  roof  and  attach  the  cord  to  one  of  defendants' 
chimneys. 

Nor  does  the  implied  right  which  seems  to  be  contained  in 
the  stipulation  to  build  as  near  to  the  Starr  building  as  will  not 
interfere  with  the  projecting  walls  and  eaves,  carry  with  it  the 
extinction  of  the  right  to  light  and  air  through  this  window,  on 
the  theory  that  the  exercise  of  this  implied  right  would  neces- 
sarily obstruct  the  window,  for  it  is  perceived  that  the  right  to 
build  does  not  necessarily  include  the  right  to  build  along  the 
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entire  length  of  the  Starr  building.  The  present  building  can 
be  raised  or  a  new  building  erected  without  interfering  with  the 
present  window  in  any  d^ree  greater  than  at  present 

My  conclusion  therefore  is  that  the  right  to  the  reception  of 
light  and  air  through  this  window  over  the  rear  of  defendants', 
lot,  resides  in  the  complainants. 

The  only  remaining  question  concerns  the  right  of  the  com- 
plainants to  invoke  the  aid  of  this  court  to  enjoin  the  prcq>osed 
obstruction.  The  general  power  of  the  court  to  interpose  to 
prevent  the  destruction  of  easements  of  this  kind  is  too  well 
settled  for  discussion.  It  is  true  that  when  the  threatened 
obstruction  of  light  and  air  will  entail  an  injury  so  slight  in 
degree  as  to  be  compensated  for  by  a  small  amount  of  damages, 
courts  of  equity  have  declined  to  interfere.  The  amount  of 
damages  likely  to  result,  necessary  to  confer  jurisdiction  upon  a 
court  of  equity  to  use  its  injunction  powers^  is  discussed  in  the 
case  of  Dent  v.  Auction  MaH  Co.,  L.  B.  IS  Eq.  Cos.  iS8,  by 
Vice-Chanoellor  Wood,  and  by  Sir  G^rge  Jessel  in  Ayndey 
V.  OloveTy  L,  H.  18  Eq.  Cas.  644-'  These  deal  with  instances 
where  there  is  threatened  not  an  entire  darkening  of  lights,  but 
only  a  partial  obscuration.  In  this  case,  the  building  which  the 
defendants  intend  to  erect  will  result  in  an  entire  closure  of 
complainants'  north  window. 

I  will  advise  a  decree  for  the  complainants. 


The  Inhabitants  of  the  Township  op  Bloompielb 


The  Mayor  and  Council  of  the  Borough  op  Olbn 
RiDOE  et  al. 

1.  Where  a  portion  of  the  territory  of  a  municipal  corporation  is  throwr 
into  a  new  municipality,  the  right  to  use  and  to  regulate  the  use  of  sewers  and 
hydrants  within  such  territory  passes  to  the  new  government. 

2.  Boroughs  created  from  townships,  under  the  act  of  1878,  are  distinct  from 
the  townships  in  respect  to  their  control  over  sewers  and  hydrants. 
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The  bill  states  that  the  complainant  is  a  township  authorized 
to  construct  sewers  and  to  contract  with  other  municipalities  for 
the  right  to  connect  its  sewers  with  theirs ;  that  it  made  a  con- 
tract with  the  citj  of  Orange  for  the  building  of  a  main  outlet 
sewer,  through  which,  by  said  contract,  it  is  entitled  to  discharge 
sewage  and  to  prohibit  any  other  municipality,  except  the  city 
of  Orange  and  the  township  of  Montclair,  from  doing  so. 

Complainant  paid  $55,034  for  its  share  of  the  expense,  and 
issued  bonds  for  the  same,  which  are  still  outstanding ;  that  the 
complainant  constructed  lateral  sewers  through  its  streets  and 
paid  for  the  same  $30,863.97;  that  after  the  construction  of 
tliese  sewers  the  borough  of  Glen  Ridge  was  organized,  including 
within  its  limits  a  number  of  streets  through  which  such  lateral 
isewers  were  constructed ;  that  all  the  sewers  in  the  borough  of 
Gleo  Ridge  discharged  through  lateral  sewers  of  the  complain- 
aut  into  the  main  outlet  sewer ;  that  all  the  sewers  were  con- 
structed as  part  of  an  entire  system,  and  required  to  be  under 
one  management ;  that  the  township  of  Bloomfield  adopted  an 
ordinance  for  the  management  of  its  entire  system ;  that  since 
the  formation  of  the  borough  of  Glen  Ridge  it  has  adopted  an 
ordinance  for  the  control  of  said  sewers  within  its  borders,  incon- 
sistent with  complainant's  ordinance ;  that  before  the  formation 
of  the  borough  of  Glen  Ridge  the  complainant  had  made  a  con- 
tract with  the  township  of  Montclair,  giving  Montclair  leave  to 
coQstruct  a  sewer  through  Bloomfield  to  connect, with  the  main 
outlet  sewer ;  that  part  of  the  Montclair  sewer  ran  through  the 
district  now  within  the  borough  of  Glen  Ridge;  that  by  the 
contract  with  Montclair  complainant  acquired  the  right  to.  use 
the  sewer  jointly  with  Montclair,  for  the  consideration  of  the 
sura  of  $4,000  and  the  payment  of  its  proportionate  share  of  the 
cost  of  maintenance,  operating  and  repair. 

The  bill  charges  that  in  one  instance  the  borough  prevented  a 
plumber  from  making  a  connection,  under  a  permit  issued  by 
the  township  of  Bloomfield  ;  that,  on  the  other  hand,  the  borough 
has  itself  issued  a  number  of  permits,  and  has  made  a  number 
of  connections  with  the  sewers  within  its  limits. 
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The  prayer  is  for  an  injuDctioD^  restraining  the  defendants 
from  interfering  with  the  complainant's  sewers  within  the  limits 
of  the  borough  and-  from  exercising  any  management  over 
such  sewers^  or  authorizing  any  connection  with  said  sewers,  or 
authorizing  any  discharge  in  or  through  said  sewers ;  also,  for 
an  injunction  restraining  the  defendants  from  interfering  with 
the  complainant  or  its  agents  in  making  connections  with  the 
sewers  within  the  limits  of  the  borough  of  Glen  Eidge. 

Mr.  Oeorge  S.  Hilton,  'for  the  complainant. 

Mr.  Joseph  O.  Oallagher  and  Mr.  Joseph  CouU,  for  the 
defendants. 

Reed,  V.  C. 

It  appears  that  the  township  of  Bloomfield,  together  with  the 
city  of  Orange  and  the  township  of  Montclair,  built  an  outlet 
sewer,  each  to  pay  its  proportion  of  the  expenses ;  that  Bloom- 
field  has  raised  its  proportion  by  issuing  bonds,  which  are  still 
outstanding.  It  appears  that  the  township  of  Bloomfield  also 
constructed  lateral  sewers  through  its  streets  and  paid  for  them 
$30,863.97. 

It  appears  that  since  the  construction  of  these  sewers,  a  new 
borough  has  been  organized,  called  the  borough  of  Glen  Bidge. 
It  also  appears  that  a  portion  of  the  territory  of  the  township 
of  Bloomfield  has  been  included  within  the  limits  of  the  new 
borough,  and  that  a  number  of  streets  in  which  these  lateral 
sewers  were  placed,  are  now  within  the  territorial  limits  of  the 
borough.  The  question  which  the  bill  attempts  to  raise  is, 
whether  the  right  to  control  the  use  of  such  sewers  as  now  lie 
within  the  borough,  has  passed  to  the  borough  government,  or 
whether  it  still  resides  in  the  township  authority. 

The  contention  on  the  part  of  the  township  is,  that  it  paid  for 
these  laterals,  and  is  liable  to  pay  for  its  part  of  the  cost  of  the 
main  sewer,  by  means  of  which  the  laterals  became  usable;  that 
the  title  in  the  laterals  still  resides  in  it,  and  that  it  has  the  right 
to  control  and  use  its  own  property. 
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It  is  stated  in  the  bill,  for  the  purpose  of  adding  to  the  force 
of  this  contention,  that  these  sewers  were  built  to  be  operated  as 
a  single  system,  and  that  it  has,  under  a  contract  with  the  town- 
ship of  Montclair,  become  liable  to  pay  a  proportionate  share  of 
the  expense  of  building  and  maintaining  the  sewer  through  the 
territory  of  Glen  Ridge.  I  do  not  perceive  that  these  facts  can 
influence  the  decision  of  the  question  in  hand.  The  sewers  must 
be  regarded  as  any  other  corporate  property  for  which  the  muni- 
cipality has  paid,  or  for  which  it  is  liable  to  pay,  either  by  reason 
of  its  outstanding  bonds  or  by  the  terms  of  a  contract  still  out- 
standing. It  is  corporate  property,  and  the  query  is,  to  whom 
does  the  right  to  use  and  control  it  belong  after  it  is  thrown  into 
the  new  municipality?  Many  of  the  questions  which  spring 
out  of  the  divisions  of  the  territory  of  a  municipality  in  respect 
to  the  property  of  the  old  municipality  are  entirely  settled. 
For  instance,  it  is  settled  that  the  legislature,  by  virtue  of  its 
control  over  municipal  corporations,  has  the  ability  to  fix  the 
rights  of  the  new  and  the  old  corporations  in  the  property,  and 
to  adjust  the  burden  of  the  corporate  debts.     DiU.  Mun.  Corp. 

It  is  also  settled  that  where  no  legislative  adjustment  is  pro- 
vided for,  then  the  old  corporation  remains  liable  for  all  the 
debts.  DiU.  Mun.  Corp.  §  1S8.  It  is  also  settled  that  all 
transitory  property,  such  as  bonds,  money  in  sinking  funds  and 
property  of  that  class^  and  all  real  estate  that  lies  within  the 
limits  of  the  old  corporation,  remains  the  property  of  the  old 
municipality. 

But  in  respect  to  property  used  for  public  purposes,  such  as 
engine-houses,  school-houses,  public  markets,  which  are  located 
upon  lands  which  fall  within  the  limits  of  the  new  corporation, 
there  exists  some  contrariety  of  judicial  sentiment.  There  are 
cases  which  hold  that  the  old  corporation  is  not  stripped  of  its 
title  to  such  property.  In  Whiiier  v.  Sanborn^  38  Me.  SS,  it 
was  held  that  the  alterations  of  the  lines  of  the  school  district, 
whereby  a  school-house  was  left  in  another  district,  would  not 
change  the  right  of  property  therein.  It  was  also  said,  obiter,  in 
School  District  v.  Richardson,  SS  Pick.  6^,  that  the  alteration 
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of  the  lines  of  a  school  district  would  not  chauge  the  property 
rights  of  the  old  district  in  a  school-house  thrown  outside  of  its 
limits. 

In  Board  of ,  Health  of  Buena  Vista  Toumahip  v.  CUy  of  Bad 
Saginaw,  4^  Midi.  267,  land  had  been  conveyed  to  the  board  of 
health  in  trust  for  cemetery  purposes  for  the  township  of  Buena 
Vista.  Afterwards,  the  city  of  East  Saginaw  was  incorporated, 
including  the  cemetery.  The  court  held  that  there  was  no  oom- 
mon-law  rule  by  which  property  can  be  transferred  from  one 
corporation  to  another  without  a  grant,  and  as  there  was  no 
statute^  tlie  property  was  unaffected  by  the  change  of  corporate 
lines. 

In  Winona  v.  School  District  No.  8Z,  Ifi  Minn.  IS,  a  school- 
house^  by  the  alteration  of  the  city  lines,  had  been  thrown 
within  the  city  limits;  it  was  held  that  the  old  district  still 
retained  title  to  the  school-house.  The  opinion  of  this  case 
reviews,  exhaustively,  the  cases  which  have  dealt  with  the  sub- 
ject. These  cases,^  as  is  perceived,  involve  the  question  of  title 
to  school-houses,  cemeteries  and  ministers'  houses,  which,  by 
reason  of  the  manner  in  which,  and  the  purpose  for  which,  they 
are  usable,  may  possibly  be  distinguishable  from  other  kinds  of 
municipal  property  lying  within  the  new  territory.  But  the 
reasoning  upon  which  some  of  the  cases  go,  viz.,  that  there  is  no 
other  way  by  which  the  old  corporation  can  be  deprived  of  its 
title  except  through  its  own  grant  or  by  express  legislation, 
seems  to  include,  within  the  mle  announced,  property  of  all 
kinds. 

Opposed  to  the  theory  of  these  cases^  there  are  dicta  of  great 
weight  in  favor  of  an  opposite  rule  as  the  better  one,  viz.,  that 
])roperty  fixed  to  the  land  within  the  new  corporation  becomes 
the  property  of  that  municipality.  The  cases  in  which  this  doc- 
trine has  been  asserted  or  approved  are  the  following :  Bridge 
Company  v.  Ea^  Hartford,  16  Conn.  171 ;  School  District  v. 
Tapley,  1  Allen  48  ;  Laramie  County  v.  Albany  County,  92  U.  8. 
SIS;  Mount  Pleasant  v.  Bechaith,  100  U.  S.  626;  Board  v. 
Board,  SO  W.  Va.  4^4;  Noiih  Hemstead  v.  Hemstead,  2  Wend. 
109. 
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In  my  judgmeut^  the  cases  which  hold  that  the  right  to  con- 
trol this  kind  of  property  remains  still  in  the  old  corporation, 
press  imdnly  the  notion  tiiat  there  must  be  an  express  grant  or 
express  legislation  to  pass  control  over  such  property  to  the  new 
municipality.  The  title  held  by  a  municipality  is  of  a  peculiar 
kind.  It  is  held  by  the  corporation  as  a  trustee  for  the  public. 
Municipal  corporations  are  organized  for  the  purpose  of  creating 
agencies  for  the  purchase,  construction  and  operation  of  such 
appliances  as  are  essential  to  the  health,  safety  and  convenience 
of  the  people  and  their  property.  The  appliances  so  created, 
whether  engine-house,  market-house,  sdiool-house,  lamps,  water- 
pipes,  hydrants,  sewers,  are  so  distributed  as  to  be  of  the  most 
efficient  service  to  the  public ;  they  are  brought  into  existence  to 
be  so  used.  Now,  when  the  territorial  limits  of  a  corporation  are 
diminished  by  the  excision  of  a  part  of  its  territory,  the  power 
of  control  of  the  public  agent  over  those  appliances  is  restricted 
to  the  newly-defined  limits  of  the  corporation.  This  is  admit- 
tedly so,  unless  the  l^islature  does  what  is  unusual,  confers  a 
power  upon  its  agents  to  act  extra-territorially.  It 'is  entirely 
settled  that  the  powers  of  city  officers  are  extended  or  restricted 
in  conformity  with  the  change  of  the  boundaries  of  a  munici- 
pality. Ehrgoit  v.  Mayor  of  Netc  York,  96  N.  Y.  26^;  St. 
Louis  OasHght  Co.  v.  St.  Louis,  i6  Mo.  121;  Town  of  Toledo 
V.  Edens,  69  Iowa  36S ;  Coldwater  v.  Tuoher^  S6  Mich.  474; 
Strauss  v.  Pontiae,  40  lU.  301. 

It  follows,  therefore,  that  the  power  to  use  the  property  lying 
outside  of  the  boundaries  of  the  old  corporation  for  municipal 
purposes  is  extinct.  It  is  admitted  in  the  case  of  Winona  v. 
School  District  No.  82,  supra,  that  the  old  corporation  held  only 
the  bare  title  to  the  school-house  which  by  change  of  line  was 
thrown  into  the  city.  The  old  corporation  could  only  sell  it  as 
it  stood.  It  could  not  use  it  for  the  purpose  to  which  it  had 
been  built  and  devoted. 

Now,  as  a  matter  of  public  policy,  it  is  important  that  this 
kind  of  property  shall  be  continuously  employed  in  subserving 
the  public  purpose  for  which  it  was  created.  The  only  agency 
existing  which  can  so  use  it,  is  that  which  has  sprung  into  exist- 
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ence  by  the  organization  or  creation  of  the  new  corporation. 
Now,  it  seems  to  me  quite  as  reasonable  to  say  that  the  legislar 
tnre,  by  conferring  the  power  to  create  the  new  corporation, 
implicitly  conferred  a  power  to  employ  all  public  property  found 
within  its  limits,  as  it  is  to  say  that  it  meant  that  this  property 
should  lie  idle.  And  if  it4)a«aid-that  the  new  corporation  may 
purchase  it^  it  is  answered,  who  is  to  fix  the  price?  and,  while 
negotiations  are  pending,  who  is  to  control  and  use  this  public 
property? 

Now,  the  l^islature  undoubtedly,  if  its  attention  was  called 
to  this  matter,  would  fix  upon  some  method,  judicial  or 
otherwise,  by  which  the  distribution  of  municipal  property  and 
municipal  debts  could  be  adjusted  in  all  instances  like  the  one 
under  consideration. 

But,  in  the  absenoe  of  such  legislation,  I  think  that  the 
doctrine  which  I  have  announced  is  the  most  conducive  to  the 
public  interest.  Nor  is  it,  as  a  rule,  more  inequitable  than 
the  other.  When  the  property  which  falls  within  the  new  cor- 
poration is  still  to  be  paid  for,  it  is,  of  course,  inequitable  that 
the  whole  burden  of  payment  should  fall  upon  the  old  corpora- 
tion. But  it  is  quite  likely  that  such  property,  as  I  understand 
is  the  case  in  respect  to  the  lateral  sewers,  has  been  already  paid 
for.  In  such  case,  the  people  in  the  new  government  have  paid 
their  proportion  of  the  expenses,  and  where  the  property  is  of  a 
kind  to  be  distributed  through  the  territorial  limits  of  the  old 
corporation,  like  lamp-posts,  hydrants,  water-pipes  and  sewers, 
it  is  quite  probable  that  the  new  corporation  gets  no  more  by 
the  alteration  of  municipal  lines  than  its  inhabitants  have  paid 
for. 

Upon  the  assumption,  therefore,  that  the  borough  and  the 
township  are  distinct  corporations,  I  am  of  the  opinion  that  the 
complainants  have  exhibited  no  ground  for  the  relief  they  claim. 

The  complainants,  however,  insist  that  the  parties  to  this  suit 
do  not  stand  on  the  footing  of  distinct  municipalities. 

The  contention  is  that  the  borough,  organized  within  the 
township  limits,  does  not  exclude  the  control  of  the  township 
over  all  the  objects  of  local  government ;  that,  like  the  city  of 
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Plainfield  and  the  village  of  Flemington  and  oertain  commis- 
sions, only  a  portion  of  the  local  government  is  confided  to  it, 
while  the  residue  remains  in  the  larger  municipality. 

Now,  it  is  undoubtedly  true  that  the  boroughs,  as  originally 
formed  under  the  act  of  1878,  did  not  possess  local  powers  co- 
extensive with  those  of  townships.  Many  of  the  objects  of  local 
government  still  remained  in  the  township;  but  as,  by  supple- 
ments to  the  acts  of  1878,  the  powers  of  the  borough  govern- 
ment were  enlarged  from  time  to  time,  so,  pari  pdsftu,  those  of 
the  townships  were  diminished,  and  the  township  governments 
were  necessarily  excluded  from  any  control  over  the  subjects 
which  were  thus  confided  to  the  borough  government. 

This  consequence  necessarily  results  from  the  well-settled 
doctrine,  that  there  cannot  be  two  municipal  corporations  for  the 
same  purposes,  with  coextensive  powers  of  government,  at  the 
same  time,  over  the  same  territory.  Orant.  Corp,  18;  DilL 
Mu/n.  Cwp.  {Sd  ed.)  §  184,;  Pater  son  v.  Society^  4  Zab.  385; 
Eing  v.  Paamwre,  S  T.  R.  SiS. 

Now,  among  the  subjects  which  have  been  confided  to  the 
borough  government  under  supplements  to  the  general  act,  is 
that  of  control  over  sewers.  P.  L.  of  189S  pp.  27 Ij  460;  P. 
L.  of  189S  pp.  96,  397. 

The  effect  of  investing  boroughs  with  this  control  is  to  ex- 
clude the  control  of  any  other  municipal  corporation  within  the 
limits  of  the  borough. 

It  is,  therefore,  apparent  that  the  discussion  with  respect  to 
the  constitutionality  of  the  act  of  1895,  which  act  purported  to 
sever  the  territory  of  the  boroughs  organized  under  the  act  of 
1878  from  the  territory  of  the  township,  is  unimportant,  for, 
unless  all  the  supplements  which  have  conferred  powers  upon 
the  boroughs  are  unconstitutional,  the  act  conferring  control  over 
sewers  must  be  r^rded  as  valid,  and  it,  without  further  legis- 
lation, excludes  the  township  from  exercising  any  control,  in 
respect  to  this  branch  of  municipal  government,  within  the 
limits  of  the  borough. 

I  therefore  regard  the  two  municipalities,  in  respect  to  the 
matter  now  under  consideration,  as  entirely  distinct.     This  view 
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strips  the  complaiDants,  as  already  remarked,  of  the  right  to 
relief  under  this  bill. 

But  there  is  another  view,  not  discussed  on  the  argument, 
which  seems  to  me  to  defeat  the  complainant's  present  suit 
The  borough  of  Glen  Ridge  has  indicated  its  right  to  control 
and  regulate  these  sewers,  by  an  oi*dinance  passed  by  its  coundL 
It  has  further  indicated  it,  by  permits  granted  by  the  appro- 
priate officer,  to  its  citizens,  to  connect  with  the  sewers.  This 
appears  in  the  bill.  The  legality  of  these  ordinances  and  these 
permits  is  reviewable  in  a  court  of  law  by  the  writ  of  certiorari; 
and  so  far  as  appeal's  in  this  case,  such  remedy  is  entirely  ade- 
quate. No  case  of  irreparable  injury  to  property  is  presented ; 
nor  is  there  presented  a  case  where  a  municipal  corporation  is 
illegally  attempting,  to  exercise  its  corporate  power,  to  strip  a 
citizen  of  his  property.  In  the  absence  of  either  of  these 
features,  even  conceding  the  right  of  the  township  to  regulate  it, 
there  is  no  such  interference  with  its  property  as  cannot  be  ade- 
quately remedied  by  a  resort  to  a  writ  of  certiorari.  For  this 
reason  also,  I  think,  the  demurrer  is  properly  interposed. 


The  Inhabitants  op  the  Township  of  Bloomfield 


The  Mayor  and  Council  of  the  Borough  of  Glen 
Ridge  et  al. 

On  bill  and  demurrer. 

The  bill  in  this  case  sets  out  that  the  township  of  Bloomfield 
entered  into  a  contract  with  the  Orange  Water  Company  to  bay 
water  for  city  purposes,  to  be  taken  from  the  mains  and  hydrants 
of  said  company  already  located  in  the  streets  of  said  township. 
The  township  was  to  pay  $30  per  annum  for  each  hydrant  for 
the  term  of  eight  years  and  six  months ;  that  the  borough  of 
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Glen  Ridge  was  formed ;  that  in  the  territory  included  within 
Glen  Ridge  forty-eight  of  the  hydrants  were  set,  and  after  the 
organization  of  the  borough  of  Glen  Ridge  it  passed  an  ordi* 
nance  regulating  the  use  of  these  hydrants,  which  ordinance 
deprives  the  township  of  Bloomfield  not  only  of  the  exclusive 
use  of  these  hydrants,  but  of  any  use  of  them. 

The  prayers  are  that  the  defendants  may  be  enjoined  from 
controlling  or  regulating  these  hydrants  or  from  interfering  with 
the  complainant  in  its  use  of  said  hydrants. 

Mr.  George  8.  HiUon,  for  the  complainant. 

Mr.  Joseph  G.  Gallagher  and  Mr.  Joseph  Covlt,  for  the 
defendants. 

Reed,  V.  C. 

The  same  principles  are  involved  in  this  case  as  in  the  pre- 
ceding case.  For  the  reasons  there  given,  I  conclude  that  the 
control  over  the  hydrants  which,  by  the  alteration  of  the  town- 
ship lines,  are  thrown  into  the  borough  limits,  passed  to  the 
borough  government.  The  borough  has  the  right  to  control 
hydrants.     P.  L.  of  1878  p.  12  §§  5, 11 ;  P.  L.  of  1888  p.  226. 

The  township  being  stripped  of  its  right  to  control  them,  it 
has  no  footing  to  ask  this  court  to  enjoin  the  defendants  from 
doing  so  or  from  interfering  with  the  complainant  in  doing  so. 

Decree  will  be  advised  for  the  demurrants. 


JuuAN  Gerard  Buckley  and  Mary  Kemble  Slack 

V. 

Lewis  Perrine  and  Addie  Slack  Perrine. 

1.  By  the  supplement  of  May  9th,  1889  (P.  i.  of  1889  p.  4^6),  to  the  Hahea» 
OorpuM  act,  the  yice-chancellors  have  power  to  use  the  writ  of  habeas  corput 
according  to  its  appropriate  office,  as  the  chancellor  and  justices  of  the  supreme 
ooart  may  use  it,  to  test  the  l^ality  of  personal  restraint 


fA    8851 
«&5    515 


54    285 
64      22 


Digitized  by  LjOOQ  IC 


286  CASES  IN  CHANCERY.  [54  Eq. 

Buckley  t?.  Perrine. 

2.  In  conferring  this  power  the  legislatare  did  not  clothe  the  vice-chancel- 
lors with  the  jurisdiction  of  the  chancellor,  as  fMreru  pcOricSf  to  award  the  per- 
manent custody  of  infants,  which  is  frequently  exercised  by  use  of  the  writ  of 
habeas  corpus  as  a  means  of  bringing  respondents  before  the  court 

3.  When  the  vice-chancellors  act  in  cases  within  the  latter  jurisdiction,  they 
do  so  as  in  other  equity  cases,  as  advisers  of  the  chancellor. 

4.  Jurisdiction  of  the  parties  to  a  controversy,  as  well  as  of  the  subject- 
matter  thereof,  is  necessary  to  the  validity  of  a  judgment  of  a  court  therein. 


On  the  9th  day  of  October,  1895,  Julian  Gerard  Buckley,  in 
belialf  of  his  sister,  Mary  Kemble  Slack,  presented  a  petition 
entitled  "  In  Chancery  of  New  Jersey,"  to  John  T.  Bird,  Esq., 
one  of  the  vice-chancellors  of  the  state.  The  petition  is  ad- 
dressed "To  His  Honor  John  T,  Bird,  Vice-Chaucellor  of  the 
State  of  New  Jersey,"  and  on  the  day  of  its  presentation  was 
filed  in  the  chancery  clerk's  office.  In  the  petition  it  is  allied 
that  Mary  Kemble  Slack  is  the  widow  of  William  Hall  Slack, 
deceased,  who  died  in  this  state  on  the  2d  of  October,  1895 ;  that 
there  were  bom  to  William  Hall  Slack  and  Mary  Eemble  Slack 
two  children,  Mary  and  Addie,  aged  respectively  eight  and  ten 
years;  that  in  March,  1894,  Slack  deserted  his  wife  and  children 
and  went  to  reside  at  Trenton,  in  this  state,  with  Lewis  Perrine 
and  his  wife,  and  thereafter  did  not  provide  for  the  maintenance 
and  support  of  his  wife  and  children ;  that  at  liis  request,  on 
the  16th  of  October,  1894,  Mrs.  Slack,  who  then  had  the  cus- 
tody of  the  children,  permitted  them  to  visit  their  father,  at  the 
house  of  Lewis  Perrine,  at  Trenton;  that  the  children  have 
been  detained  hitherto  at  Trenton,  first  by  their  father  and  then 
by  Perrine  and  his  wife;  that  the  mother  has  endeavored  to 
]*egain  possession  of  them ;  that  Lewis  Perrine  refuses  to  give 
them  up  to  her,  alleging  that,  by  his  will,  the  father  of  the  chil- 
dren made  the  wife  of  Lewis  Perrine  their  guardian  and  awarded 
to  her  their  custody.  The  petition  prays  that  a  writ  of  habeas 
corpus  may  issue  to  bring  the  children  before  John  T.  Bird, 
vice-chancellor,  that  they  may  be  released  from  their  illegal 
restraint  by  Lewis  Perrine  and  delivered  to  the  petitioner  and 
their  mother. 

Upon  the  presentation  of  this  petition,  the  vice-chancellor  to 
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whom  it  was  addressed,  endorsed  upon  a  writ  of  habeas  ooYpu« 
these  letters  and  words :  ^'Allowed  by  the  statute.  John  T.  Bird, 
y.  C'  The  writ  commands  the  production  of  the  children 
before  "John  T.  Bird,  Vice-Chancellor  of  the  State  of  New 
Jersey,^'  and  is  attested  in  the  name  of  the  same  official.  It  is 
sealed  with  the  seal  of  the  court  of  chancery,  signed  by  the  clerk 
of  that  court,  endorsed  as  though  in  a  cause  pending  in  that 
court,  and  now  remains  on  file  in  the  chancery  clerk's  office. 

Upon  the  return  of  the  writ,  an  order  was  made  by  "John  T. 
Bird,  V.  C.,''  endorsed  as  though  in  a  cause  pending  in  the 
court  of  chancery,  like  the  writ  of  habeas  oorpusy  which  order 
recited  that  Lewis  Perrine  claimed  to  have  been  unable  to  pre- 
pare a  return  to  the  writ  of  habeas  corpus,  and  also  that  Addie 
Slack  Perrine  was  the  real  custodian  of  the  children ;  that  the 
court  was  of  opinion  that  time  for  making  the  return  should 
be  extended,  "and,''  using  the  language  of  the  order, 

'Hhat  in  order  to  properly  raise  the  iseae  to  be  tried  in  the  cause  touching  and 
concerning  the  permanent  custody  of  the  aforesaid  minor  children,  that  Addie 
61ack  Perrine  should  be  made  a  respondent  with  him  in  the  said  cause/' 

and  it  was  thereupon  ordered  (the  solicitors  of  the  respective 
parties  to  the  proceeding  and  of  Addie  Slack  Perrine  consenting) 
tliat  the  return  day  be  extended  and  that  Addie  Slack  Perrine 
be  made  a  party  respondent. 

Later,  counsel  filed  with  the  clerk  of  the  court  of  chancery 
formal  written  appearances  for  Lewis  Perrine  and  his  wife,  as 
though  in  a  cause  pending  in  that  court  between  Julian  Gerard 
Buckley  as  petitioner  and  Lewis  Perrine  as  respondent.  And 
later,  they  filed  a  paper,  entitled  "  In  Chancery  of  New  Jersey," 
addressed  to  "John  T.  Bird,  one  of  the  Vice-Chancellors  of  the 
State  of  New  Jersey,"  and  styled  "The  answer  of  Lewis  Perrine 
to  the  petition  of  Julian  Gerard  Buckley  and  for  his  return  to 
the  writ  of  habeas  corpus  thereon  issued."  This  paper  denies 
that  Lewis  Perrine  has  or  had  the  custody  of  the  infants,  and 
avers  that  his  wife,  Addie  Slack  Perrine,  has  such  custody  under 
the  appointment  of  her  as  the  testamentary  guardian  and  custo- 
dian of  the  infants  by  their  father's  will.     It  also  avers  that 
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William  Hall  Slack  was,  at  the  time  of  his  death^  domiciled  in 
the  District  of  Columbia,  where  his  will  had  been  theretofore 
offered  for  probate,  and  it  insists  that,  by  such  offer  for  probate, 
the  supreme  court  of  the  District  of  Columbia  has  acquired  jur- 
isdiction of  all  questions  as  to  the  validity  of  the  will  and  as  to 
the  custody  and  guardianship  of  the  infimts.  It  denies  the  right 
of  John  T.  Bird,  vice-chanoellor,  to  determine  the  question  of 
the  legal  right  to  the  custody  of  the  children.  It  also  objects 
that  Julian  G.  Buckley  is  without  power  and  right  to  prosecute 
the  petition  in  behalf  of  his  sister,  who  is  sui  juris. 

By  a  document  of  similar  character,  entitled  and  addressed  in 
the  same  way,  Addie  Slack  Perrine  also  responded  that  she  has 
the  bodies  of  the  children  before  the  court  as  commanded ;  that 
she  is  the  sister  of  the  father  of  the  children,  and  detains  the 
in&nts  in  her  control,  and  has  declined  to  deliver  them  to  the 
petitioner  or  any  other  person ;  that  she  detains  them  in  virtue 
of  the  laws  in  force  in  the  District  of  .Columbia;  that  the  chil- 
dren, their  father  and  their  mother  were  all  domiciled  in  the 
District  of  Columbia,  and  the  children  have  no  property  in  New 
Jersey  and  were  only  temporarily  sojourning  in  this  state  with 
their  father  at  the  time  of  his  death ;  that  by  the  laws  of  the 
District  of  Columbia  the  father  was  empowered  to  effectually 
bestow  the  custody  of  his  infant  children  by  deed  or  will ;  that 
on  the  12th  of  July,  1895,  William  Hall  Slack  made  his  will, 
disposing  of  the  custody  of  his  infant  daughters  to  the  respondent 
Addie  Slack  Perrine ;  that  on  the  death  of  the  &ther,  on  the 
2d  of  October,  1895,  the  respondent  took  the  custody  of  the  chil- 
dren; that  on  the  5th  of  October,  1895,  the  will  of  Mr.  Slack 
was  offered  for  probate  in  the  District  of  Columbia,  and  the 
supreme  court  of  that  district  has  taken  the  jurisdiction  in  the 
premises  and  is  now  passing  upon  the  validity  of  the  will ;  that 
such  question  of  validity  will  determine  the  right  of  custody  of 
the  children,  and  the  supreme  court  of  the  District  of  Columbia, 
having  first  taken  jurisdiction  of  the  question,  is  entitled  to  retain 
it ;  that  as  she  has  the  legal  right  to  the  custody  of  the  children, 
it  cannot  be  disturbed  except  for  the  benefit  of  the  infants ;  that 
the  mother  is  not  a  fit  and  proper  person  to  have  the  care  of 
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girls  of  tender  years,  and  the  interest  of  the  infants  lies  in  their 
remaining  in  the  custody  of  the  respondent;  that  the  mother  is 
intemi)erate,  of  violent  temper,  addicted  to  the  use  of  profane, 
indecent  and  lewd  language,  and  has  conducted  herself  in  public 
and  private  in  a  lewd  and  indecent  manner. 

On  the  18th  of  October,  1896,  by  the  consent  of  counsel  for 
Lewis  Perrine  and  Addie  Slack  Perrine,  John  T.  Bird,  vice- 
chancellor,  ordered  that  the  petition  and  writ  be  amended  by 
inserting  therein  the  name  of  Mary  Kemble  Slack  as  petitioner, 
claiming  the  custody  of  the  children,  because,  as  the  order  recites, 
Addie  Slack  Perrine  claims  that  Mary  Kemble  Slack,  using  the 
language  of  the  order, 

''is  not  a  fit  and  proper  person  to  have  their  costodj;  and  the  said  Mary 
Kemble  Slack  being  desirous  of  answering  the  said  return  in  her  own  right 
and  person,  to  do  which  it  becomes  necessary  for  her  to  be  made  a  party  peti- 
Uoner  in  this  cause  "  &c 

Mr.  Buckley  and  Mr.  Slack  then  traversed  or  answered  the 
return  of  Mrs.  Perrine,  entitling  the  document  as  a  cause  in 
chancery,  like  the  other  papers  filed  in  the  matter.  This  paper, 
admits  that  Mrs.  Perrine  is  the  sister  of  William  Hall  Slack,  the 
&ther  of  the  children,  and  that  she  detains  the  children.  It 
denies  that  the  detention  is  justifiable  under  the  laws  of  the 
District  of  Columbia.  It  admits  that  William  E[all  Slack  was 
domiciled  in  the  District  of  Columbia  to  the  time  of  his  death. 
It  denies  that  the  children  were  domiciled  there,  and  that  the 
question  as  to  their  custody  depends  upon  the  laws  in  force  there. 
It  denies  that  a  will  of  William  Hall  Slack  exists,  and  that 
application  for  probate  of  a  paper  purporting  to  be  such  a  will 
ousted  this  court  of  jurisdiction  to  determine  the  right  to  the 
custody  of  the  children.  It  insists  that  that  right  is  determined 
by  the  laws  of  this  state,  and  also  that  it  is  not  to  the  interest  of 
the  children  to  remain  in  the  custody  of  Mrs.  Perrine,  and  that 
it  is  to  their  interest  to  go  to  the  custody  of  their  mother,  their 
guardian  by  nature  and  for  nurture,  because  the  mother  is  a  fit 
and  proper  person,  and  is  not  intemperate,  of  violent  temper, 
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addicted  to  the  use  of  pro&ne^  lewd  and  indeceDt  language/ or 
insane^  or  an  adulteress  &c. 

A  traverse  is  also  filed  to  the  answer  or  return  of  Lewis 
Perrine. 

On  the  9th  of  November,  1896,  on  application  by  the  solici- 
tors of  both  parties,  Vice-Chancellor  Bird  appointed  a  commis- 
sioner to  take  the  depositions  of  witnesses,  de  bene  e^ae,  in  the 
city  of  Washington. 

Later,  by  verbal  direction,  he  committed  the  custody  of  the 
children,  pending  the  proceedings,  to  the  custody  of  Mr.  and 
Mrs.  Perrine,  with  privilege  to  their  mother  to  see  them. 

On  the  21st  of  November  the  vice-chancellor  ordered  that  the 
hearing  upon  the  issue,  whether  or  not  the  mother  is  a  fit  and 
proper  person  to  have  the  custody  of  her  children,  proceed  before 
him  on  the  26th  of  November. 

On  the  25th  of  November  ex  parte  application,  in  behalf  of 
Mrs.  Slack,  was  made  to  the  chancellor  to  refer  the  proceedings 
to  Vice-Chancellor  Bird  (as  though  they  were  regularly  pending 
in  the  court  of  chancery),  to  hear  the  same  for  the  chancellor  and 
report  thereon  to  him,  and  advise  what  order  or  decree  should 
be  made  therein,  and  an  order  of  reference  was  accordingly 
made. 

The  following  day  the  counsel  for  the  respondents,  because 
their  clients  had  taken  the  children  out  of  New  Jersey  contrary 
to  their  advice,  withdrew  from  the  case. 

On  the  same  day,  which  was  the  day  previously  fixed  for  trial 
by  the  order  of  the  vice-chancellor,  the  solicitors  of  the  respond- 
ents having  stated  that  the  respondents  had  taken  the  children 
beyond  the  jurisdiction  of  the  court  of  chancery  to  the  District 
of  Columbia,  Vice-Chancellor  Bird  advised  an  order  in  case  of 
each  respondent,  to  the  effect  that  they  be  adjudged  guilty  of 
contempt,  because  their  conduct  in  so  doing  was  calculated  to 
impede  and  prejudice  the  rights  and  remedies  of  the  petitioner. 
These  orders  were  subsequently  signed  by  the  chancellor. 

On  the  same  day  John  T.  Bird,  vice-chancellor,  made  an 
order,  nunc  pro  tunc,  signed  by  himself,  not  advised  to  the  chan- 
oellor,  as  of  the  11th  day  of  November,  that  pending  proceed- 
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iDgs  the  custody  of  the  children  should  remain  with  the  Perrines, 
and  that  the  mother  should  see  the  children  once  a  week  at  the 
state-house  in  Trenton. 

On  the  same  day  he  advised  a  decree  in  chancery,  which  re- 
cited the  removal  of  the  children  from  the  jurisdiction,  the  with- 
drawal of  the  respondents'  counsel  from  the  case,  the  hearing  of 
tlie  proofs  offered  by  the  petitioner,  and  adjudged  that  the,  mother 
is  a  fit  and  proper  person  to  have  the  custody  of  the  children, 
and  that  the  custody  of  the  children  be  awarded  to  her  during 
their  minority.  This  advised  decree  was  also  subsequently 
signed  by  the  chancellor. 

Motion  is  now  made  to  set  aside  the  orders  which  adjudge  the 
respondents  to  be  in  contempt  and  the  decree  which  awards  the 
qustody  of  the  children  to  their  mother. 

Mr.  Richard  V,  Lindabury  and  Mr.  Chauncy  H.  Beadey^  for 
the  motion. 

Mr.  Oortlandt  Parker y  Mr.  Garret  D.  W.  Vroom  and  Mr.  Edrcin 
Robert  Walker ^  contra. 

The  Chancellor. 

The  principal  objection  to  the  validity  of  the  orders  and  decree 
11)  question  is,  that  they  are  not  made  in  a  proceeding  in  the 
court  of  chancery  in  which  that  court  had  jurisdiction  of  the 
respondents. 

An  examination  of  the  petition  for  the  writ  of  haheaa  corpus 
exhibits  that  it  was  an  application  for  the  appropriate  use  of  that 
writ,  to  wit,  to  free  the  infant  children  of  Mrs.  Slack  from  the 
alleged  illegal  restraint  of  Lewis  Perrine.  It  did  not  invoke 
the  exercise  of  the  qtutai-paternel  jurisdiction  of  the  court  of 
chancery  over  the  welfare  of  the  infants. 

I  apprehend  that  such  an  application  w&s  properly  made  to  a 
vice-chancellor  in  virtue  of  the  supplement  of  May  9th,  1889 
(P.  L.  of  1889  p.  4^6),  to  the  Habeas  Corpus  act,  which  pro- 
vides, using  its  language,  that 
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^  vice-chancellors,  or  either  of  them,  shall  have  the  same  jorisdiction,  power 
and  authority  to  grant  all  writs  of  habeas  corpus,  and  to  hear  and  determine  the 
same,  that  the  chancellor  of  this  state  now  has,  and  that  he  and  they  shall 
proceed  in  the  same  manner." 

The  power  of  the  chancellor  to  issue  writs  of  habeas  corpus 
now  is,  and  when  that  supplement  was  enacted  was,  oo-extensive 
with  the  power  exercised  by  the  justices  of  the  supreme  court 
Baird  v.  Baird,  i  C.  E.  Or.  481;  P.  X.  of  1878  p.  S70. 

As  the  writ  is  not  a  prerogative  writ  of  a  court  whose  jur- 
isdiction, in  respect  of  it,  is  preserved  and  protected  by  the 
constitution,  the  legislative  power  to  extend  its  use  to  the  vice- 
chancellors  does  not  appear  to  be  questionable. 

The  office  of  the  writ,  as  already  intimated,  is  to  secure  the 
production  of  the  body  of  one  restrained,  in  order  that  it  may  be 
freed  from  illegal  restraint,  and  the  matter  presented  for  deter- 
mination by  the  tribunal  using  the  writ  is  the  l^lity  or  ille- 
gality of  the  restraint  complained  of. 

Incident  to  release  from  illegal  restraint,  for  the  purpose  of 
making  the  release  safe  and  effectual,  the  court  will  sometimes 
go  beyond  the  mere  removal  of  unlawful  restraint  and  transfer 
the  body  brought  before  it  by  the  writ  into  the  custody  of  him 
who  has  the  dear  legal  right,  but  this  is  the  limit  of  the  award 
of  custody  under  the  writ.     Baird  v.  Baird^  supra.    The  jur- 
isdiction thus  defined  is  widely  distinguishable  from  the  juris- 
diction of  the  chancellor,  as  parens  patricB^  to  award  the  perma- 
nent custody  of  an  infant,  and  it  does  not  follow,  from  the  fact 
that  the  chancellor  sometimes  uses  the  writ  of  habeas  corpus  as 
the  means  of  bringing  parties  before  him,  in  order  that  be  may 
effectually  exercise  the  latter  jurisdiction,  that  the  l^islative 
award  of  the  power  to  the  vice-chancellors  to  use  the  writ  of 
habeas  corpus  evinces  an  intent  that  the  chancellor's  equitable 
jurisdiction  shall  follow.    The  statute  does  not  expressly  declare 
a  purpose  to  clothe  the  vice-chancellors  with  the  chancellor's 
^tio^i-paternal  jurisdiction  in  disposing  of  the  custody  of  infanta, 
and  such  a  purpose  cannot  be  implied  from  the  language  of  the 
act  without  the  aid  of  the  untenable  assumption  that  the  chan- 
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oellor's  jarifldiotioQ  over  the  custody  of  infiints  is  an  indissoluble 
adjunct  of  the  writ  othabeoB  corpus  in  his  hands. 

In  People  v.  Meredny  8  Paige  65y  Chancellor  Walworth,  speak- 
ing as  to  the  propriety  of  the  use  of  the  writ  in  the  exercise  of 
the  chancellor's  jurisdiction,  said :  '^A  writ  of  habeas  corpus 
ad  subjieiendumf  however,  is  not,  either  by  the  common  law  or 
under  the  provisions  of  the  revised  statutes,  the  proper  mode  of 
instituting  a  proceeding  to  try  the  l^al  right  of  a  party  to  the 
guardianship  of  an  infant.  This  court,  therefore,  upon  such  a 
writ,  will  exercise  its  discretion  in  disposing  of  the  custody  of 
the  infant  upon  the  same  principles  which  regulate  the  exercise 
of  a  similar  discretion  by  other  courts  and  officers  who  are 
authorized  to  allow  the  writ  in  similar  cases." 

In  Baird  v.  Baird,  Chief-Justice  Beasley  states  the  practice 
in  this  way:  "If  the  simple  purpose  was  to  free  from  illegal 
restraint,  the  proceeding  was  either  in  the  law  courts  or  in 
chancery,  by  the  instrumentality  of  the  habeas  corpus,  and  in 
such  proceeding  a  court  had  no  power  to  make  any  order  which 
was  not  within  the  competency  of  a  law  judge.  But,  on  the 
other  hand,  when  the  object  was  to  fix  the  status  of  a  minor  with 
regard  to  permanent  custody  or  guardianship,  and  to  settle,  for 
any  course  of  time,  the  rights  of  contending  parties  to  such  cus- 
tody, then  the  application  was  to  the  chancellor,  by  virtue  of  his 
general  superintendency  over  the  concerns  of  infants.  The  pro* 
ceeding,  then,  was  by  petition  to  him  as  parens  patrias.  This 
distinction  between  the  chancellor's  jurisdiction  over  infants  by 
habeas  corpus  and  as  wards  of  the  court  is  clearly  marked  in  the 
practice  and  has  been  often  noted  by  the  court.''  It  was  held  in 
that  case  that  the  pleadings,  proofs  and  decree  evinced  that  the 
court  of  chancery  acted  under  its  general  superintendency  over 
the  affairs  of  infants  as  distinguishable  from  its  more  limited 
jurisdiction  in  proceedings  by  habeas  corpus. 

Again,  in  English  v.  English.  6  Stew.  Eq.  738,  the  proceeding 
in  chancery  was  by  petition  for  a  writ  of  habeas  corpus,  which 
alleged  fiicts  to  invoke  the  exercise  of  the  court's  jurisdiction 
over  the  welfare  of  infants,  and  the  return  put  that  matter  in 
issue.     Mr.  Justice  Knapp,  in  writing  the  opinion  of  the  court 
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of  errors  and  appeals,  said :  "The  judsdiction  of  the  court  of 
chancery  to  settle  and  dispose  of  the  care  and  custody  of  infants 
through  proceedings  like  this  is  established.  The  parties  in 
their  litigation  have,  by  their  pleadings  and  proofs,  presented 
issues*  within  the  cognizance  of  that  court,  under  its  general  jur<^ 
isdiction  as  public  guardian  of  the  rights  and  interests  of  in&ntsi 
Such  jurisdiction  is  not,  by  the  use  of  the  writ  o{  habeas  corpus 
to  bring  the  infants  into  court,  cut  down  and  restricted  to  those 
limits  which  outline  and  bound  a  strict  proceeding  on  habeas 
corpus.  The  writ  serves  a  purpose  merely  ancillary  to  the  more 
general  design  of  Uie  suit  to  secure  a  definite  disposition  of  them 
a»  wards  of  the  courti     Baird  v.  Baird,  4  C.  E.  €hr.  4SS.^^ 

And  again,  in  the  same  court,  in  Richards  v.  Chllins,  18  SUuk 
JBq,  ^S^j  where  a  writ  of  habeas  coipus  was  used  in  chancery 
upon  petition  to  the  chancellor  for  disposition  of  the  custody  of 
an  infant,  the  same  judge  said  :  "The  court  may  stop  with  the 
-mere  removal  of  restraint,  or,  in  its  discretion,  may  go  further 
and  determine  for  the  time  being  the  custody  of  the  subject  of 
the  writ.     But  the  court  of  chancery  exercises  a  far' more  ex- 
tended control  in  respect  to  the  right  of  custody  of  children  in 
virtue  of  an  inherent  jurisdiction  over  that  subject.     In  the  exer- 
t^ise  of  this  higher  authority  that  court  may  permanently  fix  the 
status  of  infants  even  in  disr^ard  of  the  legal  rights  of  parents, 
-where  the  welfare  of  the  infants  requires  it.     Nor  is  it  materiai 
to  the  exercise  of  this  power  in  what  way  the  subject  is  brought  into 
court.     In  Baird  v.  Baird  the  petition  was  to  the  chancellor  as 
one  of  the  judicial  officers  authorized  by  statute  to  issue  the  writ, 
and  not  to  him  in  the  exercise  of  the  more  general  jurisdiction 
of  the  court  of  chancery.     But  the  return  to  the  writ  and  the 
answer  to  the  return  filed  by  the  petitioner  presented  a  case 
for  the  cognizance  of  the  court  in  its  more  general  jurisdiction. 
The  chancellor  doubted  whether,  in  the  proceeding,  the  general 
powers  of  the  court  of  equity  were  invoked,  yet,  on  appeal,  the 
court  of  errors  declared  that,  when  an  issue  is  made  by  the  plead- 
ings and  proofs  on  the  question  of  the  right  to  the  permanent 
custody  of  infants,  the  case  addresses  itself  to  the  general  author- 
ity of  equity  as  the  public  guardian  of  infiints.     It  becomes 
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oecessarj  in  this  case  to  determine  in  which  of  these  aspects  it 
Btands  before  the  court.  In  roj  opinion,  the  pleadings  present 
a  controversy  such  as  addressed  itself  to  the  general  equitable 
powers  of  the  court." 

Thus  it  is  made  clear  that  the  chancery  jurisdiction  over  the 
welfare  and  consequent  custody  of  infants  is  entirely  independent 
of  its  limited  jurisdiction  by  habeas  corpus,  and  that  the  former 
jurisdiction  is  invoked  by  pleadings  presenting  facts  which  de- 
mand its  exercise,  and  that  when  the  writ  of  habeas  corpus  is 
used  in  connection  with  its  exercise^  it  renders  only  an  ancillary 
service. 

It  follows  that  a  statute  which  confers  upon  the  vice-chancel- 
lors merely  the  same  power  to  issue  writs  of  habeas  corpus  and 
hear  and  determine  them  that  the  chancellor  has,  cannot  be  con- 
strued to  confer  upon  them  the  jurisdiction'of  the  court  of  chan- 
cery over  the  well-being  of  infants.  Taking  this  view  of  the 
construction  of  the  statute,  it  is  unnecessary  to  question  the 
power  of  the  legislature,  under  the  constitution,  to  effect  such  a 
purpose. 

Prior  to  the  order  of  reference  the  proceeding  considered  was 
before  Vice-Chancel  lor  Bird,  acting  under  the  statute,  and  not 
in  the  court  of  chancery.  And  the  proceeding  evidently  was 
not  intended  by  the  vice-chancellor  to  be  in  the  court  of  chan- 
cery. It  is  true  the  papers  were  filed  with  the  clerk  of  the  court 
of  chancery,  and  the  writ  was  sealed  with  the  court's  seal  and 
signed  by  the  chancery  clerk,  and  the  papers  were  entitled  as  in 
a  cause  in  the  court  of  chancery,  but  it  nowhere  appears  that  any 
of  those  acts  were  done  by  the  knowledge  or  with  the  permission 
of  the  court  of  chancery.  The  statute  provides  that  a  vice-chan- 
cellor issuing  a  writ  of  habeas  cotpus,  and  hearing  and  deter- 
mining it,  shall  proceed  '*  in  the  same  manner*'  as  the  chancellor 
does  upon  habeas  corpus^  and  I  think  it  is  evident,  upon  inspec- 
tion of  the  papers  in  this  proceeding,  that  the  design  was  not  to 
institute  a  suit  in  the  court  of  chancery,  when  the  original  peti- 
tion was  presented,  but  to  proceed  before  the  vice-chancellor 
under  the  statute,  as  nearly  like  a  similar  proceeding  before  the 
chancellor  as  possible.     The  only  judicial  power  invoked,  prior 
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to  the  application  for  the  order  of  reference,  was  *^  John  T.  Bird, 
Vice-Chancellor  of  the  State  of  New  Jersey/' 

It  is  remembered  that,  by  article  6,  section  4,  placitum  1  of  the 
constitution  of  the  State  of  New  Jersey,  the  court  of  chancery  is 
made  to  consist  of  "  a  chancellor,"  and  that  within  the  last  half 
century  the  business  of  that  court  has  so  outgrown  the  capacity 
of  a  single  man  that  the  l^slature  has  created  advisers  of  the 
chancellor,  called  "  vice-chancellors,"  who,  under  orders  made  for 
that  purpose  by  the  chancellor,  in  his  stead,  hear  matters  pend- 
ing in  the  court  of  chanceiy,  and  advise  him  what'  orders  and 
decrees  should  be  made  in  them,  and  that  while  their  advised 
orders  and  decrees  are  not  necessarily  accepted  and  signed  by 
the  chancellor,  yet,  because  of  their  great  number,  to  facilitate 
the  dispatch  of  the  court's  business,  in  absence  of  objection,  it 
is  the  practice  of  the  chancellor  to  sign  them  without  question- 
ing their  correctness,  and  thereby  make  them  the  orders  and 
decrees  of  the  court.  The  action  of  the  chancellor  is  thus  needed 
to  give  effect  to  the  acts  of  the  vice-chancellors  as  proceedings  in 
the  court  of  chancery. 

Now,  it  is  observed  that,  afler  the  petition  was  presented  to 
Vice-Chanoellor  Bird  and  a  writ  of  habeas  corpus  was  allowed, 
the  time  for  the  return  of  the  writ,  by  consent  of  the  solicitors 
of  both  parties,  was  extended  and  Mrs.  Perrine  was  made  a 
party  respondent,  so  that  an  issue  as  to  the  permanent  custody 
of  the  infants  might  be  raised,  and  later,  that  Mrs.  Perrine,  by 
her  answer  to  the  petition,  insisted  that,  as  guardian  appointed  by 
the  will  of  the  father  of  the  children,  she  was  entitled  to  their  cus- 
tody and  could  not  be  disturbed  in  it.  except  for  the  benefit  of  the 
infants,  and  then  proceeded  to  raise  an  issue  as  to  the  disposition 
of  the  infants  according  to  their  welfare,  by  alleging  that,  in 
fact,  their  mother  was  not  a  fit  and  proper  person  to  have  the  care 
of  girls  of  tender  years,  and  that  the  interest  of  the  infants  lay 
in  their  continuance  in  custody  of  herself,  the  respondent,  and 
that  later,  Mrs.  Slack  became  a  party  petitioner,  and,  accepting 
the  equitable  issue  tendered,  replied  to  the  answer  of  Mrs.  Per- 
rine, traversing  the  allegations  as  to  her  unfitness  to  have  thi 
custody  of  her  children,  and  alleging  that  it  was  not  to  the  interest 
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of  the  infants  to  remain  in  the  custody  of  Mrs.  Perrine,  but  was 
to  their  interest  to  be  restored  to  the  custody  of  their  mother. 
Thus,  by  the  pleadings,  an  issue  cognizable  by  the  court  of  chan- 
cery alone  was  presented.  The  case  having  taken  this  shape,  it 
became  desirable  to  transfer  it  to  the  court  of  chancery.  Such 
was  the  situation  when  the  counsel  for  the  petitioners  applied  to 
the  chancellor,  ex  parte,  and  obtained  an  order  which  treated  the 
matter  as  one  pending  in  the  court  of  chancery,  and,  as  such, 
referred  it  to  Vice-Chancellor  Bird  to  hear  for  the  chancellor. 
I  do  not  doubt  that  if  the  parties  had,  with  knowledge  of  the 
order  of  reference,  voluntarily  proceeded  to  try  the  issues  before 
Vice-Chancellor  Bird,  as  an  advisory  officer  of  this  court,  they 
would  have  been  fully  within  the  court's  jurisdiction.  Baird 
V.  Bairdy  supra.  The  difficulty  encountered  is  that  the  respond- 
ents did  not  so  proceed.  The  next  steps  in  the  matter  were  the 
withdrawal  of  their  counsel  from  the  case  and  the  immediate 
procedure  of  the  vice-chancellor,  under  the  urgency  of  the  peti- 
tioners' counsel,  to  hear  the  case  ex  parte  and  advise  the  orders 
and  decree  complained  of,  as  in  a  proceeding  pending  in  this 
court 

For  aught  that  appears  to  the  contrary,  the  respondents  were 
in  utter  ignorance  of  the  order  of  reference.  They  had  no  notice 
of  the  application  for  it.  They  did  not,  after  it  was  made,  in 
any  manner  assent  to  proceed  in  chancery  under  it.  They  have 
never  been  brought  into  the  court  of  chancery  by  notice  or  pro- 
cess of  any  kind.  The  court  had  jurisdiction  of  the  issues 
between  the  parties,  it  is  true,  and  its  order  of  reference  ex- 
pressed its  willingness  to  proceed  with  the  determination  of  those 
issues,  but  the  order  was  had  without  the  assent  of  the  respond- 
ents, and  did  not  give  the  court  of  chancery  jurisdiction  over 
them.  The  court  lacked  jurisdiction  of  those  parties,  which, 
beyond  all  question,  was  necessary  to  the  validity  of  the  orders 
and  decree  complained  of.  In  absence  of  it,  the  orders  and 
decree  must  be  held  to  be  without  force,  and  for  that  reason,  so 
far  as  they  purport  to  be  proceedings  of  this  court,  they  will  be 
set  aside. 

The  motion  must  prevail. 
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Charlotte  Augusta  Drayton 

V. 

James  Coleman  Drayton. 

1.  Desertion  for  which,  under  the  statute  of  this  state,  divorce  a  vineulo 
mcUrimonii  may  be  had,  is  not  justified  by  proof  of  conduct  on  the  part  of  the 
deserted  party,  short  of  that  which  will  entitle  the  deserter  to  a  decree  for 
divorce  or  judicial  separation.  • 

2.  If  a  suit  for  divorce  for  adultery  be  brought  promptly  after  separation  of 
the  accuser  from  the  accused,  and  in  good  faith,  and  be  prosecuted  with  dili- 
gence, in  a  subsequent  suit  for  desertion  by  the  accused,  the  time  consumed 
by  it  will  not  be  computed  as  part  of  the  statutory  period  necessary  to  the 
desertion  which  will  authorize  a  decree  for  divorce. 

3.  It  is  not  collusion  for  both  husband  and  wife  to  wish  their  matrimonial 
relation  dissolved.  Collusion  does  not  exist  without  agreement  or  under- 
standing between  the  parties  to  the  suit 


On  petition  for  divorce  for  desertion,  answer  and  proo&. 

Mr,  Richard  V.  Lindabury  (with  whom  was  Mr.  Herbert  A. 
Shipmarif  of  the  New  York  bar),  for  the  petitioner. 

Mr.  Alvah  A.  Clark,  for  the  respondent. 

The  Chancellor. 

The  petitioner  seeks  a  divorce  a  vinculo  matrimonii^  because 
of  her  husband's  willful,  continued  and  obstinate  desertion  of 
her  for  upwards  of  two  years  prior  to  the  filing  of  her  petition. 

The  proofs  disclose  that  she  and  the  defendant  were  married 
in  October,  1879,  in  the  city  of  New  York,  and  thereafter 
resided  in  that  city  until  the  year  1886,  when  they  removed  to 
a  dwelling  which  the  defendant  had  erected  in  Bernards  town- 
ship, in  Somerset  county,  in  which  county  they  have  retained 
their  residence  hitherto. 

One  evening  in  October,  1891,  upon  the  petitioner's  return 
from  New  York  city,  her  husband,  in  violent  temper,  accused 
her  of  infidelity  to  her  marriage  vows  through  criminal  intimacy 
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with  one  B.^  a  neighbor.  Distressed  by  the  indignity  of  the 
accusation,  the  next  morning  the  petitioner  went  to  her  father's 
Jiouse^  at  Rhinebeck-on-therHudson,  and  remained  away  from 
iier  husband  until  in  November,  through  the  intervention  of  her 
iaiDily,  he  and  she  unwillingly  became  nominally  reunited^  and, 
•with  their  four  children,  went  to  England.  There  they  secured 
furnished  rooms  in  London  and  a  bouse  at  Wimbledon,  at  which 
places — sometimes  at  one  and  sometimes  at  the  other — they 
lived ;  but  the  defendant,  adhering  to  the  conviction  that  his 
^irife  had. been  un&ithful  to  him^  refused  to  occupy  the  same 
Iroom  with  her  or  to  accompany  her  where  she  went,  either  in 
the  pursuit  of  pleasure,  of  business  or  in  the  performance  of  social 
duties,  and  would  not  remain  with  her  when,  for  any  reason, 
they  happened  to  be  lefl  alone  with  each  other.  She  testifies 
that  his  conduct  made  her  life  unhappy  and  miserable ;  that  she 
had  no^  intimate  friends  in  London  to  whom  she  could  confide 
her  troubles;  that. she  needed  some  one  with  whom  she  might 
talk  and  who  would  secure  for  her  legal  advice^  for  she  made  up 
her  mind  that  it  was  necessary  to  her  happiness  that  she  should 
!bave  a  legal  separation  from  her  husband;  that,  consequently, 
she  teleghiphed  to  America  to  B.,  to  come  to  London  ;  that,  at 
that  time,  her  father  was  in  France,  but,  as  he  had  evinced  a 
strong  desire  to  avoid  public  scandal  through  her  domestic  in- 
felicity, she  thought  be  would  disapprove  of  a  separation  and  refuse 
to  aid. her;  that  B.  promptly  answered  her  summons,  and,  upon 
reaching  his  hotel  in  London,  telegraphed  her,  announcing  his 
arrival,  and  she  immediately  visited  him  at  his  hotel,  and  there 
told  him  of  her  distress  arid  of  her  desire  for  legal  advice ;  that 
B.  was  acquainted  with  an  American  lawyer  who  was  then  in 
London,  and  later  arranged  for  an  interview  between  her  and 
the  lawyer,  and  at  his  (B/s)  hotel,  in  the  day,  at  noon;  that  she 
went  to  the  hotel  at  the  appointed  time,  and  there  met  B.,  with 
whom,  because  of  the  lawyer's  delay,  she  was  obliged  to  wait ; 
that  they  waited  in  a  public  parlor  for  a  time,  and  then  B.  pro- 
posed that  they  should  have  lunch,  and  upon  her  assenting  and 
the  lulich  being  prepared,  they  went  from  the  parlor  to  another 
room^  ip  which  they  were  attended  by  a  waiter ;  that  while  they 
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were  at  lunch,  her  husband  entered  with  two  men,  who  evidently 
were  detectives  or  were  acting  in  that  capacity,  and  after  calling 
upon  them  to  identify  her  and  B.,  with  them  departed;  that 
later  the  lawyer  came^  and  after  conference  with  him,  she  went 
to  the  rooms  which  she  and  her  husband  had  retained  in  London ; 
that  she  did  not  see  her  husband  again^  but  it  was  arranged  be- 
tween her  lawyer  and  his  lawyer  that  she  should  go  to  Wimble- 
don, where  her  children  were,  and  bid  them  good-bye ;  that  aftser 
staying  at  Wimbledon  two  or  three  days  with  her  children — ^her 
husband  then  being  in  France — she  went  to  Paris  for  the  pur- 
pose of  seeing  her  father^  but,  for  some  undisclosed  reason,  &iled 
to  call  upon  him,  and  returned  to  London,  and  fit>m  that  place 
wrote  to  him ;  that  thereafter,  by  her  fiither's  direction,  she  re- 
turned to  Paris  and  saw  him,  and  was  persuaded  by  him,  for 
the  sake  of  her  children  and  herself,  to  seek  a  reconciliation  with 
her  husband,  and  that  thereupon  she  exerted  every  effort  to  bring 
about  such  a  reconciliation  and  to  induce  her  husband  to  permit 
her  to  return  to  him. 

The  proofs  abundantly  satisfy  me  that  these  efforts  were  made 
in  good  faith,  and  that  every  overture  on  her  part  was  rejected 
by  the  defendant,  who  stead&stly  insisted  that  she  had  been 
unfaithful  to  him  and  her  marriage  vows. 

The  precise  date  of  the  separation  of  the  husband  from  his 
wife  is  not  in  proof,  but  it  is  clear  that  it  was  prior  to  the  1st  of 
March,  1892,  so  that  when  the  petition  in  this  suit  was  filed 
more  than  two  years  had  elapsed. 

The  attitude  of  the  defendant  satisfies  me  that  his  separation 
from  his  wife  has  been  willful^  continued  and  obstinate.  The 
question  is,  was  it  justifiable? 

The  records  of  this  court  show  that^  on  the  27th  of  June, 
1894,  Mr.  Drayton  filed  his  bill  for  an  absolute  divorce  from 
his  wife  upon  allegations  of  adultery  upon  her  part  with  B.,  and 
that  in  October  of  the  same  year  Mrs.  Drayton  answered  that 
bill,  denying  the  truth  of  its  allegations,  and  that  from  that  time 
hitherto  the  defendant  has  not  produced  his  proofs  and  brought 
his  cause  to  hearing.  By  his  answer  in  the  present  suit  he  does 
not  reiterate  his  charges  against  his  wife  in  defence  to  her  action. 
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bat  contents  himself  with  a  denial  that  his  separation  from  her 
has  been  willfal,  continued  and  obstinate,  averring  that  his  wife 
was  '^  fully  advised  of  his  movements  and  his  reasons  therefor.'' 

After  the  petitioner's  proofs  had  been  closed,  the  defendant 
declared  that  he  would  not  offer  any  evidence  upon  his  part. 

It  clearly  appears  that  the  defendant  entertained  grave  suspi* 
dons  which,  I  think,  convinced  him  that  his  wife  had  been  dis- 
loyal to  her  marriage  vows  and  duty,  and,  when  it  is  considered 
that  the  wife,  rendered  unhappy  by  her  husband's  suspicion  of 
her  adultery  with  B.,  selecting  that  person  in  preference  to  her 
fiither  and  all  other  kindred  and  friends,  as  her  supporter  in  the 
emergency  that  confronted  her,  and  summoned  him  by  telegraph 
from  America  to  England,  and  that  he  promptly  obeyed  that 
sommons,  and  at  his  hotel,  to  which  she  went,  counseled  with 
her  in  dealing  with  her  husband  with  a  view  to  a  separation 
from  him,  it  is  impossible  to  escape  the  conviction  that  the  hus- 
band's grave  suspicions  were  not  destitute  of  foundation,  in  ques- 
tionable circumstances  at  least.  But  I  fail  to  find,  and  my 
attention  has  not  been  directed  to  any  adjudication  which  holds 
that,  under  a  statute  similar  to  ours,  a  husband  may,  with  im- 
punity, be  guilty  of  desertion  of  his  .wife,  merely  because  he 
believes  her,  even  under  gravely-sudpicious  circumstances,  to 
have  been  guilty  of  adultery. 

In  a  Massachusetts  case,  strong  prima  fade  evidence  of  a  hus- 
band's adultery  appears  to  have  been  held  sufficient  to  defeat 
his  application  for  divorce  for  the  wife's  desertion,  but  there  the 
statute  provided  that  the  desertion  was  to  be  without  fault  on 
his  part  Olapp  v.  Olappy  97  Mass.  631.  The  generally- 
accepted,  and,  I  think,  the  true,  doctrine  is,  that  continued  de- 
sertion, as  contemplated  by  such  a  statute  as  ours,  is  justified 
only  when  it  is  shown  by  clear  and  satisfactory  proof  that  the 
deserting  party  has  been  so  offended  against  as  to  authorize,  at 
his  instance,  a  decree  for  divorce  or  judicial  separation.  Black 
V.  Blmky  3  Stew.  Eg.  ggl;  Moares  v.  Moo^^es,  1  C.  E.  Gr.  276; 
Weigand  v.  Weigand,  U  Stew.  Eq.  209;  1  Bish.  Mar.,  D.  &  8. 
§§  1217, 174:2;  Brtyume  Dw.  162, 169;  Stew.  Mar.  A  D.  §  267. 

In  Orove^s  Appeal,  37  Pa.  US,  Wy  Judge  Strong  said :  "  W« 
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have  adopted  the  same  principle  which  rules  in  the  English 
ecclesiastical  courts.  In  that  country,  where  cohabitation  is  sus- 
pended by  either  the  husband  or  wife,  of  his  or  her  own  motion, 
without  a  sufficient  reason,  a  suit  for  a  restitution  of  conjugal 
rights  may  be  maintained  by  the  injured  party.  Nothing  amounts 
to  a  bar  against  such  a  suit^  except  such  facts  as  would  entitle 
the  defendant  to  a  divorce.  *  *  *  The  interests  of  society, 
the  happiness  of  the  parties  and  the  wel&re  of  families  demand 
such  a  rule.  Separation  is  not  to  be  tolerated  for  light  causes." 
See,  also,  Tarton  v.  Tartoriy  S  Hagg.  Ec.  SS8y  SBO;  Sopwith  v. 
SopwUh,  e  Swab.  &  T.  160,  16i;  SO  L.  J.  (P.  Jf.  &  A.)  ISl. 

If,  then,  the  defendant  would  rely  upon  his  wife's  adultery  as 
a  defence  against  her  charge  of  desertion,  he  must  prove  it. 

There  is  no  evidence  that  it  was  the  intention  of  the  defendant, 
at  the  time  he  left  the  petitioner,  to  institute  a  suit  for  divorce 
on  the  ground  of  her  adultery.  He  did,  in  fact,  commence  such 
a  suit  in  June,  1894,  a  time  so  remote  from  the  commencement 
of  the  separation  that  more  than  the  period  prescribed  by  law, 
within  which  desertion  must  continue  to  constitute  a  cause  for 
divorce,  had  intervened  and  thereby  a  cause  for  divorce  had 
then  become  available  to  her,  and  even  after  the  lapse  of  that 
time  his  suit  was  not  prosecuted  with  diligence. 

If  his  suit  had  been  brought  promptly  and  in  good  faith  after 
the  separation,  the  time  consumed  by  it,  during  which  the  law 
does  not  require  him  to  cohabit  with  his  wife,  would  not  be 
computed  as  part  of  the  statutory  period  necessary  to  the  deser- 
tion which  will  authorize  a  decree  for  divorce  {1  Bish.  Mar.j 
D.  &  8.  %  1757)y  but  its  mere  institution  after  such  statutory 
period  of  desertion  was  complete  (it  matters  not  whether  in  good 
faith  or  otlierwise)  will  not  avail  as  a  defence  to  a  suit  by  the 
wife  for  divorce  on  the  ground  of  desertion.  1  Bidu  Mar.^ 
D,  &  8.%  1758,  It  was  his  duty  to  act  expeditiously,  so  that 
his  wife  should  not  remain  longer  than  necessity  required,  if 
guilty,  unconvicted,  and  if  innocent,  under  the  shadow  of  a 
scandalous  and  disgraceful  charge. 

The  remaining  eonsideration  which  suggests  itself  is  whether 
the  present  suit  is  collusive. 
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I  do  not  find  enongh  in  the  case  to  warrant  me  in  so  holding. 
The  apparent  confidence  with  which  the  defendant  originally 
made  the  accusations  against  his  wife,  coupled  with  his  surpris- 
ing failure,  by  way  of  defence,  to  eflSciently  reaflSrm  his  charges 
in  his  answer,  his  present  submission  of  the  case  upon  the  testi- 
mony produced  by  the  petitioner  alone,  and  the  fiiilure  of  the 
petitioner  to  demand  the  custody  of  her  children,  engender  a 
strong  apprehension  of  the  existence  of  collusion  in  this  suit 
which  has  caused  me  to  closely  scrutinize  the  testimony.  I  find 
that,  after  the  announcement  that  the  defendant  would  not  oflTer 
proofs,  the  counsel  for  the  petitioner,  evidently  anticipating  the 
question  which  the  defendant's  determination  would  arouse  in 
my  mind,  recalled  the  petitioner  to  the  witness-stand,  where,  in 
explicit  terms,  she  stated  that  her  suit  was  not  brought  and  the 
defendant's  defence  on  the  ground  of  adultery  was  not  withheld, 
in  pursuance  of  any  agreement  or  collusion  between  her  and 
her  husband,  or  between  any  others  acting  in  behalf  of  them 
or  either  of  them,  and  testified  that  it  was  her  expectation,  until 
her  husband's  answer  was  filed,  that  he  would  defend  the  suit 
on  the  ground  of  her  adultery,  and  that  one  object  of  her  suit 
was  to  force  that  issue  to  immediate  trial,  and  then  denied  that 
sfce  had  been  unfaithful  to  her  marriage  obligation. 

After  the  case  was  submitted  to  me,  out  of  abundant  caution 
against  the  deception  of  a  collusive  suit,  I  caused  the  petitioner 
to  be  again  and  further  examined  as  follows,  upon  interroga- 
tories under  commission  sent  to  England,  where  she  was  then 
sojourning : 

**L  Was  there  any  arrangement,  agreement  or  understanding  between  you 
and  joor  husband,  or  between  anj  persons  acting  in  behalf  of  you  and  your 
husband  or  either  of  you,  or  in  behalf  of  your  father's  family  or  any  member 
or  members  of  it,  in  pursuance  of  which  your  suit  was  commenced  or  prose- 
cuted, or  in  pursuance  of  which  your  husband  refrained  from  defending  against 
your  suit  on  the  ground  of  your  allied  adultery  ? 

"Ajuwer,  There  was  not 

^f .  Have  you  had  any  intimation  of  the  existence  of  any  such  arrangement 
or  agreement  ?    If  yes,  state  fully  what  that  intimation  was. 

"Answer,  I  have  not 

^*S.  Read  over  with  care  the  testimony  which  you  gave  in  this  cause,  on  the 
27th  of  May,  1896,  and  state  whether  you  are  aware  of  any  suppression  or 
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evasioD,  either  in  or  by  the  questions  put  or  in  or  by  the  answers  given,  or  by 
the  omission  of  questions  or  answers,  whereby  some  agreement,  arrangement 
or  understanding  of  the  character  indicated  by  the  first  above  question  is  not 
revealed  to  the  court  7    If  yes,  state  what  is  suppressed  or  evaded. 

**Anaw€r.  I  have  read  over  my  testimony,  given  on  the  27th  of  May,  1895, 
and  answer  that  I  am  not  aware  of  any  suppression  or  evasion,  either  in  or 
by  the  questions  put,  or  in  or  by  the  answers  given,  or  by  reason  of  the  omis- 
sion of  questions  or  answers,  whereby  some  agreement,  arrangement  or  under* 
Standing  of  the  character  indicated  by  the  first  above  question  is  not  revealed 
to  the  court 

^*4.  Why  do  you  not  ask  for  the  custody  of  your  children  or  the  custody  of 
one  or  more  of  them? 

"Amwei\  A  proceeding  was  commenced  in  the  surrogate's  court  of  the  county 
of  New  York,  on  the  12th  of  June,  1894,  wherein  I  am  the  petitioner,  and  in 
which  I  ask  to  be  appointed  guardian  of  my  two  youngest  children,  and  to 
have  such  an  allowance  as  the  surrogate  should  determine  to  be  a  proper  one 
for  their  support,  made  payable  to  me  as  such  guardian.  This  proceeding  has 
been  adjourned  from  time  to  time,  pending  the  final  accounting  of  the  trustees 
under  my  father's  will,  which  vrill  be  had  in  March,  1899.  My  father  left  a 
fund  of  $850,000  in  the  hands  of  New  York  trustees,  for  the  support  of  my 
children.  It  was  for  an  allowance  out  of  that  fund  that  I  applied  to  the  sur- 
rogate of  New  York,  but  I  was  influenced  quite  as  much  by  this :  I  expected 
that  my  suit  would  be  defended  on  the  ground  of  infidelity.  My  lawyers  told 
me  that  even  if  I  obtained  a  divorce  on  the  ground  of  desertion,  I  might  not 
be  awarded  the  custody  of  my  children,  as  other  considerations  would  control 
that  question.  They  also  told  me  that  the  question  of  who  should  have  the 
control  of  the  children  could  be  raised  after  the  divorce  proceedings  wore 
ended,  as  well  as  in  such  proceedings.  I  thought  it  best,  on  this  account,  inde- 
pendent of  the  New  York  proceedings,  to  tender  in  my  divorce  suit  the  single 
question  of  my  guilt  or  innocence  of  the  charges  my  husband  was  making 
against  me,  and  leave  the  question  of  custody  of  our  children  to  be  determined 
afterwards. 

'*5.  Have  you  in  any  manner,  directly  or  indirectly,  assented  to  your  hus- 
band's having  and  retaining  the  custody  of  your  children?  If  so,  state  with 
full  particulars  what  that  assent  was  and  thf  facts  and  circumstances  whieh 
led  to  it. 

^Answer,  I  have  not" 

The  reason  why  the  defendant  did  not  urge  the  defence  of 
adultery  is  not  apparent.  It  may  be  that  he  was  satisfied  that 
he  could  not  prove  it,  or  it  may  possibly  be  that,  in  view  of  the 
probable  success  of  her  suit  and  the  attainment  of  an  absolute 
divorce  in  it,  if  he  did  not  successfully  defend  on  the  ground  of 
her  adultery,  to  avoid  the  scandal  which  the  proof  of  such  a 
defence  would  occasion,  he  denied  the  desertion  merely.   It  is  not 
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collusion  for  both  husband  and  wife  to  wish  their  matrimonial 
relation  dissolved.  ^  Bish.  Mar.,  D.  &  8.  ^  266,  And  it  may 
be  that  the  petitioner  considered  that,  as  her  husband  desired  a 
divorce,  her  failure  to  demand  the  custody  of  her  children  might 
induce  him  to  withhold  the  defence  which  she  anticipated  and 
avoid  for  both  of  them  an  acrimonious  and  mortifying  litigation, 
whatever  might  be  its  result.  Action  upon  such  consideration 
would  not  be  collusion.  Collusion  does  not  exist  without  an 
agreement  or  understanding  between  the  parties  to  the  suit. 

It  is  noted  that,  in  his  answer,  after  denying  the  desertion 
charged,  the  defendant  adds  the  significant  language,  that  his 
wife  "  was  fully  advised  of  his  movements  and  his  reasons  there- 
for," which  appears  to  me  to  be  the  covert  reiteration  of  his 
charges  against  his  wife,  sufficient  to  mortify  and  insult  her, 
without  putting  him  to  the  necessity  of  proving  his  charges,  and 
tends  to  show  that  when  he  answered,  at  least,  he  did  not  act 
coUusively  with  her,  for  in  that  event  it  is  not  probable  that  he 
would  have  made  this  useless  and  unnecessary  averment. 

I  do  not  find  anything  in  the  case  to  justify  me  in  refusing 
the  decree  sought. 

The  divorce  will  be  granted. 


Truman  M.  Dodson  et  al. 

V, 

James  Severs  et  al.* 


Bird,  V.  C. 

The  testimony  in  this  case  shows  that  the  relation  of  parent 
and  child  existed  between  the  grantor  and  grantee.     There  is  an 

*By  a  clerical  error  the  decision  reported  in  8  Dick,  Ch,  Rep,  6SSy  is  stated 
to  be  on  appeal  from  a  decree  on  an  opinion  reported  in  7  Dick,  Ch,  Bep,  The 
opinion  upon  which  the  decree  in  the  cause  in  chancery  was  based  is  now 
published.— Rep. 
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utter  abeeDce  of  an7  proof  that  the  grantee  was  ever  emancipated. 
It  is  very  manifest  that  the  relation,  which  existed  from  the  time 
the  child  was  one  year  of  age  until  she  became  twenty-one,  con- 
tinued unbroken  till  her  death.  This  being  the  case,  the  ques- 
tion is^  was  her  grandfather  or  grantor  under  any  obligations  to 
the  grandchild,  his  grantee,  at  the  time  of  the  execution  of  the 
deed ;  and  if  not,  then  was  the  deed,  which  passed  the  title  to 
the  grantee,  valid  as  to  the  grantor's  existing  creditors?  Not 
only  is  there  nothing  to  show  any  emancipation  or  change  of 
relation,  but  there  is  nothing  to  show  any  contract  or  under- 
standing that  the  grantee  was  working  for  wages,  or  with  the 
expectation  of  compensation  of  any  kind.  As  I  understand  the 
authorities,  they  are  very  dear  to  the  effect  that,  nnder  such 
circumstances,  no  legal  or  equitable  claim  exists. 

In  Ridgeway  v.  English^  £  Zab.  409 j  the  action  was  brought 
by  a  married  daughter  and  her  husband  against  the  executors 
of  her  &ther  to  recover  for  services  which  were  allied  to  have 
been  performed  for  her  father  in  his  lifetime,  and  after  the 
daughter  arrived  at  her  majority.  The  court  said :  "  When  a 
daughter,  aftier  arriving  of  age,  continues  to  reside  in  her  father's 
family,  supported  by  him,  and  performing  useful  services  in 
return,  the  law  will  not,  except  under  special  circumstances, 
imply  a  promise  on  the  part  of  the  &ther  to  pay  for  such  ser- 
vices. If  she  demand  pay,  it  is  incumbent  on  her  to  show 
affirmatively  that  compensation  was  to  be  made,  and  that  it  waa 
so  expected  by  both  parties,  or  that  the  services  were  performed 
under  such  circumstances  as  that  the  expectation  was  reasonable 
and  proper." 

In  Updike  v.  TiiuSy  S  Beas.  161,  the  law  was  thus  stated  - 
"The  law  implies  no  promise  to  pay  for  services  rendered  by 
members  of  a  family  to  each  other,  whether  by  parents,  childroi 
or  other  relatives.  The  rule  is  well  settled  that  a  mere  moral 
obligation  constitutes  no  legal  consideration  for  a  contract.''  See, 
also,  PrickeU  v.  PriekeU,  6  C.  E.  Or.  ^78.  This  case  shows  that 
there  must  be  either  an  agreement  binding  between  the  parties, 
or  such  circumstances  as  would  justify  the  court  in  coming  to 
the  conclusion  that  compensation  was  intended  on  the  one  side 
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and  expected  od  the  other,  without  which  the  services  would  not 
have  been  rendered. 

But,  in  effect,  it  has  been  maintained  that  thb  conveyance  can 
be  supported  even  as  against  creditors  of  the  grantor,  because 
from  all  of  the  circumstances  of  the  case  the  grantor  was  under 
obligations  to  make  such  conveyance.  In  other  words,  the  ser- 
vices having  been  rendered  by  the  grantee  after  as  well  as  before 
she  became  of  age,  and  the  deed  having  been  delivered,  the  pre- 
sumption is  that  it  was  for  such  good  and  valuable  consideration 
as  that  a  court  of  equity  will  not  feel  itself  bound  to  disturb  it 
This  has  been  the  practice  of  the  court. 

In  Chrdner  v.  Schoolej/j  10  C.  E,  Gr.  150,  it  was  claimed  that 
services  had  been  rendered  to  a  parent  by  his  daughter.  To 
compensate  her  he  gave  her  a  mortgage  upon  his  real  estate. 
This  court  declared  the  mortgage  to  be  void  as  to  creditors,  upon 
the  principles  stated  in  the  authorities  above  cited. 

All  of  these  cases,  as  well  as  many  others,  were  referred  to 
approvingly  in  what  will  doubtless  be  considered  a  leading  case 
upon  the  subject — Disbrow  v.  Durandy  ^6  Vr.  S^S.  The  doc- 
trine, as  previously  declared  whenever  the  question  has  been 
presented,  was  in  this  case  unequivocally  pronounced  by  the 
chancellor,  in  delivering  the  opinion  for  the  court  of  errors  and 
appeals.  He  said :  **  Ordinarily,  where  services  were  rendered 
and  voluntarily  accepted,  the  law  will  imply  a  promise  upon  the 
part  of  the  recipient  to  pay  for  them,  but  where  the  services  are 
rendered  by  members  of  a  family,  living  as  one  household,  to 
each  other,  there  will  be  no  such  implication  from  the  mere  ren- 
dition and  acceptance  of  the  services.  In  order  to  recover  for 
the  services  the  plaintiff  must  affirmatively  show  either  that  an 
express  contract  for  the  remuneration  existed,  or  that  the  circum- 
stances under  which  the  services  were  rendered  were  such  as 
exhibit  a  reasonable  and  proper  expectation  that  there  would  be 
compensation.  The  reason  of  this  exception  to  the  ordinary  rule 
is  that  the  household  family  relationship  is  presumed  to  abound 
in  reciprocal  acts  of  kindness  and  good  will,  which  tend  to  the 
mutual  comfort  and  convenience  of  the  family,  and  are  gratui- 
tously performed ;  and  where  that  relationship  appears,  the  or- 
dinary implication  of  a  promise  to  pay  for  services  does  not 
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arise  because  the  presumption  which  supports  such  implicatiou 
is  nuUified  by  the  presumption  that  between  members  of  a  house- 
hold services  are  gratuitously  performed.  The  proof  of  the 
service,  and  as  well  of  the  family  relation,  leaves  the  case  in 
equipoise,  from  which  the  plaintiff  must  remove  it  or  fail/'  He 
also  says :  '^  It  rests  upon  the  idea  of  the  mutual  independence 
of  those  who  are  members  of  one  immediate  family,  and  such  a 
&mily  may  exist  though  composed  of  remote  relations,  and  even 
of  persons  between  whom  there  is  no  tie  of  blood/' 

Hence,  whenever  or  wherever  a  family  or  domestic  relation 
exists,  whether  composed  of  kindred  or  not,  the  presumption  is 
one  of  mutuality,  or  of  services  upon  the  one  hand  and  of  sup- 
port upon  the  other,  which  presumption  will  continue  until  over- 
come by  proof,  express  or  clearly  implied,  of  an  agreement  or 
understanding  to  the  contrary.  The  answer  admits  that  the 
grantee  "  was  a  daughter  of  the  said  James  Taylor  (who  was  the 
grantor),  and  from  her  childhood  until  his  death  had  resided 
with  the  said  James  Taylor  as  a  member  of  his  family,  and  was 
supported,  maintained  and  educated  by  him.'' 

The  testimony  not  only  fully  sustains  this  admission,  but 
shows  very  conclusively  that  there  was  no  change  of  relation- 
ship, or  that  there  was  any  agreement  or  understanding  whatever 
between  the  parties  creating  any  other  obligation. 

Reaching  this  conclusion,  it  seems  to  follow  inevitably  that 
the  conveyance  of  Mr.  Taylor  to  his  grandchild  must  be  decreed 
to  have  been  voluntary,  and  consequently  subject  to  the  claims 
of  existing  creditors.  The  learned  counsel  for  the  defendant 
sought  to  create  the  impression  that  this  case  could  be  distin- 
guished from  the  principle  promulgated  in  the  case  ofHaHon  v. 
OastneTy  4  Stew.  Eq.  697,  with  respect  to  voluntary  conveyances, 
but  I  am  entirely  unable  to  find  any  foundation  which  has  the 
slightest  appearance  of  solidity  upon  which  to  base  any  reason 
for  the  distinction.  I  think  the  law  as  there  expressed  has  been 
understood  by  law  courts  in  New  Jersey  as  being  a  completely 
satisfactory  exposition  of  it,  and  that  the  members  of  the  bar 
have  almost  universally  so  regarded  it. 

The  deed  in  question  should  be  declared  void  as  to  the  judg- 
ment of  the  complainants.     I  will  so  advise,  with  costs. 
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Consolidated  Coal  Company  \m  awl 

V. 

Keystone  Chemical  Company. 

1.  A  bookkeeper,  in  the  regular  employ  of  a  corporation,  is  entitled  to  the 
lien  given  by  statute  for  his  services. 

2.  The  fact  that  the  claimant  was  also  a  director  of  the  corporation,  under 
the  circumstances,  does  not  affect  his  rights. 
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In  insolvency.  On  claim  of  Frank  P.  Bailey,  an  employe, 
for  preferential  payment  of  his  claim. 

Mr,  James  E.  Hays,  for  the  receiver. 

Mr.  Howard  OarroWy  for  the  claimant. 

Mr.  Cc  V.  D.  Joline  and  Mr.  Norman  Orey,  for  the  creditors. 

Pitney,  V.  C. 

The  claimant  was  an  employe  of  the  insolvent  company,  in 
the  capacity  of  bookkeeper.  He  entered  the  employ  of  the 
company  on  the  Ist  of  January,  1895,  at  a  salary  of  $2,000  a 
year.  A  receiver  of  the  company  was  appointed,  upon  a  decree 
of  insolvency,  on  the  12tih  of  March,  1896.  At  that  time  there 
was  due  to  the  claimant  $226.76,  which  amount  he  asked  to  be 
paid  in  full,  under  the  act  of  1892.     P.  L.  of  189S  p.  4^6. 

The  claim  is  resisted  on  the  ground  that  the  claimant  was, 
during  the  time  the  amount  was  being  earned,  a  director  of  the 
company.  It  appears  that  in  the  latter  part  of  1895  there  was 
a  vacancy  in  the  board  of  directors,  and  the  other  directors,  for 
the  purpose  of  filling  it,  transferred  to  Mr.  Bailey  suflQcient 
shares  of  stock  to  make  him  competent  for  that  purpose,  and 
elected  him  a  director,  and  he  served  as  such  from  that  time 
forward. 
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He  bad  no  pecuniary  interest  in  the  concern  and  paid  nothing 
for  his  stock. 

The  claim  is  resisted  on  the  authority  of  England's  Exeeutors 
V.  Beatty  Organ  Co.,  I4,  Stew.  Eq.  471.  In  that  case,  Vice-Chan- 
cellor  Bird  rejected  a  claim  for  preference  in  favor  of  the  presi- 
dent of  the  corporation,  on  the  ground  that  he  was  not  within 
the  purview  of  the  act  giving  such  preference.  The  act  then  in 
force  is  found  on  page  188  of  the  Revision,  section  63  of  the 
Corporation  act.  The  learned  vice-chancellor  based  his  opinion 
upon  the  ground  that  the  president  was  not  a  ^'  laborer  in  the 
employ  of  the  corporation.''  Tlie  act  of  1892  is  a  little  broader 
in  its  language  than  that  of  the  original  section  63  of  the  Cor- 
poration act.  Instead  of  the  words  "  the  laborers  in  the  em- 
ploy thereof,''  we  have  in  the  later  act  the  words  "<A^  laborers 
and  worhmen  and  all  persons  doing  labor  or  service  of  whatever 
character  in  the  regular  employ  of  such  corporation  shall  have  a 
first  and  prior  lien  "  &c. 

Now,  I  can  very  well  see  how  a  president  of  a  corporation, 
under  the  old  act,  could  not  be  held  to  be  a  ^'  laborer  in  the 
employ  of  the  corporation."  His  work  might  be  merely  super- 
visory in  its  character,  and  not  include  any  service  involving 
labor.  But  a  bookkeeper's  services  do  involve  labor  in  the 
strict  sense  of  that  word;  hence,  a  bookkeeper  is  a  laborer. 
Besides,  the  language  of  the  latter  act  says,  "  labor  or  service  of 
whatever  character  in  the  regular  employ"  &c  So  that  I  think 
that  the  claimant  in  this  case  comes  strictly  within  the  language 
of  the  act;  and  I  further  think  that  the  fact  that  he  was  a 
director,  under  the  circumstances,  does  not  alter  the  case  so  far 
as  to  bring  it  within  the  spirit  of  the  judgment  of  Vioe-Chan- 
cellor  Bird,  just  cited.  He  was  not  an  employer  of  himself  in 
any  proper  sense  of  that  word. 

I  think  he  is  entitled  to  preference,  and  will  so  advise. 
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John  Edward  Lovett  et  ux. 


Sabah  L.  Taylob  and  husband,  and  Geobge  W.  Lovett. 

1.  No  trust  can  be  implied  in  favor  of  the  grantor  of  land  by  deed  oper- 
ating under  the  statute  of  uses  which  contains  the  usual  declaration  of  uses  in 
favor  of  the  grantee. 

2.  In  the  absence  of  fraud  in  the  procuration  of  a  deed  of  conveyance  of 
land,  fraud  cannot  be  predicated  of  a  mere  refusal  of  a  grantee  to  perform  a 
parol  promise,  not  proven  by  any  writing,  to  hold  the  same  in  trust  for  the 
grantor. 

3.  Circumstances  stated  sufficient  to  warrant  the  court  in  setting  aside  an 
absolute  deed  intended  to  be  made  in  trust 
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On  bill  for  partition. 

The  complainant  John  Edward  Lovett,  commonly  called 
"Edward"  Lovett,  and  the  defendants  Sarah  L.  Taylor  and 
Greorge  W.  Lovett  are  the  three  children  and  sole  heirs-at-law 
of  John  Lovett,  who  died  intestate  in  March,  1865,  seized  of  the 
premises,  leaving,  besides  his  three  children  just  named,  a  widow, 
Jane  W.  Lovett,  who  died  in  1885. 

By  deed  dated  the  20th  of  January,  1869,  the  defendant 
Greorge  W.  Lovett  conveyed  all  the  equal  undivided  one-third 
part  of  the  premises  in  question  to  his  mother,  Jane  W.  Lovett. 
The  conveyance  was  effected  by  an  ordinary  deed  of  bargain 
and  sale  to  uses,  with  habendum  to  the  grantee,  her  heirs  and 
assigns,  for  her  and  their  only  proper  use,  benefit  and  behoof 
forever,  with  the  usual  covenants  of  ownership,  against  encum- 
brances, right  to  convey  and  of  general  warranty. 

Jane  Lovett,  the  widow,  died  intestate,  in  1885,  without 
having  made  any  conveyance  of  her  interest  derived  under  this 
deed  in  the  premises  described  in  the  bill. 

The  complainant,  by  his  bill,  claims  a  one-third  interest  in 
the  premises,  as  heir-at-law  of  his  father,  John  Lovett,  and  a 
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one-ninth  interest  as  the  heir-at-law  of  his  mother,  she  having, 
as  he  claims,  died  seized  of  a  one-third  interest  therein. 

The  defendant  Gteorge  W.  Lovett,  by  his  answer,  admits  having 
made  the  conveyance  of  the  20th  of  January,  1869,  to  his  mother, 
but  denies  that  the  same  was  intended  to  be  made  as  an  absolute 
conveyance,  and  alleges  that  the  same  was  made  without  consid- 
eration, and  that  the  intention  was  that  the  premises  should  be 
held  in  trust  by  her  for  him  and  for  his  benefit,  and  that  a 
reconveyance  thereof  was  to  be  made  at  any  time  upon  his 
request,  but  that  his  mother  died  without  having  made  such 
reconveyance.  He  denies  that  his  mother  was  seized  in  equity, 
at  the  time  of  her  death,  of  an  undivided  one-third  part  of  the 
lands,  but  that  the  said  one-third  part  was  held  by  her  in  trust 
for  the  benefit  of  him,  George,  and  admits  that  the  legal  title 
descended  to  her  heirs-at-law,  but  in  trust  for  him. 

The  defendant  Sarah  L.  Taylor,  by  her  answer,  admits  the 
trust,  and  that  her  brother  Geor^  is  seized  of  an  equal  undivided 
one-third  part  of  the  premises' 

The  question  in  dispute,  then,  is  as  to  the  ownership  in  equity 
by  the  complainant  of  an  equal  undivided  one-ninth  part  of  the 
premises. 

The  bill  further  sets  out  that  the  premises  of  which  partition 
is  prayed,  and  other  premises  belonging  to  the  parties,  have  been, 
since  the  mother's  death,  in  the  actual  possession,  by  tenants,  of 
the  defendant  Mrs.  Taylor,  she  undertaking  the  personal  man* 
agement  of  it,  and  making  payments  from  time  to  time  to  com- 
plainant on  account  of  his  share  of  the  rents  and  profits,  and 
prays  that  Mrs.  Taylor  may  account  for  the  moneys  received  by 
her.  Mrs.  Taylor,  in  her  answer,  did  account  for  the  rents,  but 
no  question  is  raised  as  to  its  accuracy  at  this  time.  The  sole 
question  at  the  hearing  was  as  to  whether  the  complainant  held 
the  legal  title  to  one  equal  undivided  ninth  part  of  the  premises 
in  trust  for  his  brother,  George  W.  Lovett,  the  defendant. 

Mr.  William  E.  Skinner,  for  the  complainant. 

Mr.  Milton  Demarest,  for  the  defendant  Gteorge  W.  Lovett 
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Pitney,  V.  C. 

The  defendant  does  not  allege  or  prove  any  written  declara- 
tion of  trust  or  admission  thereof,  but  alleges  tliat  the  trust  is  to 
be  inferred  or  held  to  result  from  the  circumstances  of  the  case. 

These  circumstances  are  not  disputed  and  are  as  follows :  The 
ancestor  died  early  in  1865,  seized  of  other  pieces  of  real  estate 
besides  those  set  out  in  the  bill,  mostly  improved  and  productive, 
and  all  situate  in  the  village  of  Hackensack.  He  was  also  pos- 
sessed of  about  $15,000  of  personal  property,  consisting  of  about 
$5,000  in  moneyed  securities  and  the  balance  in  furniture  and 
liquors  in  his  hotel.  The  widow  took  out  letters  of  administra- 
tion and  assumed  control  of  the  real  estate,  and  retained  it  until 
her  death,  collecting  the  rents  and  dividing  them  in  fourths  be- 
tween herself  and  her  three  children.  She  seems  to  have  con- 
ducted the  hotel  for  the  first  few  months,  and  then  to  have  sold 
out  the  furniture  and  stock  of  liquors  to  a  tenant.  At  the  death 
of  the  father  two  of  the  three  children  were  of  age,  and  the 
defendant  Greorge  a  minor.  In  November,  1866,  $11,216.25 
were  distributed  among  the  next  of  kin,  according  to  the  statute, 
and  I  infer  that  this  was  the  net  proceeds  of  the  personal  estate. 
The  share  of  the  defendant  George  amounted  to  $2,501.40,  and 
was  receipted  for  by  his  guardian. 

Some  time  prior  to  April  29tb,  1869,  George  went  into  the 
grocery  business  in  Hackensack,  first  alone,  and  afterwards  took 
in  as  partners  two  brothers  named  Stewart,  when  the  business 
was  conducted  under  the  partnership  name  of  Stewart  &  Lovett. 
On  the  day  last  named,  April  29th,  1869,  the  complainant,  John 
Edward,  bought  out  the  interest  of  one  of  the  Stewarts,  and 
became  a  partner  therein.  This  date  is  fixed  by  the  original 
receipt  given  to  the  complainant,  and  clears  up  some  uncertainty 
upon  the  point  in  the  oral  evidence  of  the  witnesses,  and  I  have 
no  doubt  from  the  evidence  that  defendant  George  had  been  in 
the  business  some  time  previous  to  the  date  (January  20th,  1869) 
of  the  conveyance  to  his  mother. 

At  and  before  the  date  of  that  conveyance  George  had  been 
acquiring  expensive  and  dissipated  habits,  and  developing  a  dis- 
position for  bad  company  and  to  squander  his  estate,  threatening 
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to  mortgage  it.  He  spent  more  than  his  income,  and  ran  m 
debt  for  hotel  and  livery  bills,  in,  however,  comparatively  saiail 
amounts.  In  this  situation  of  affairs,  his  sister  and  her  husband, 
who  appear  to  be  sensible  and  worthy  people  and  much  superior 
in  mental  calibre  and  intelligence  to  the  brothers,  called  into 
their  counsel  and  assistance  Judge  B.,  a  practicing  lawyer  iu 
Hackensack.  He  had  been  and  was  then  the  counsel  of  the 
mother.     His  account  of  the  affair  is  brief  and  clear : 

"  The  circumstances  that  led  up  to  the  giving  of  this  deed  were  simply  these : 
George  W.  Loyett  was  getting  into  bad  company  and  forming  bad  habits  ;  he 
was  really  going  to  the  bad ;  he  was  incurring  hotel  bills  and  livery  bills,  and 
this  deed  was  given  for  the  purpose  of  keeping  him  from  squandering  bis 
property." 

No  consideration  was  paid,  and  nothing  was  said  at  or  before 
the  execution  and  delivery  of  the  deed  with  regard  to  the  estate 
the  grantee  was  to  take  under  it.  "  The  fact  was,'*  says  Judge 
B.,  "  that  she  simply  took  it  for  the  purpose  of  preserving  the 
property  for  Greorge  so  that  he  should  not  squander  it."  '  The 
fact  that  he  was  in  debt  and  threatened  with  suit  was  one  o^ 
the  causes  that  led  up  to  the  deed.  He  further  says  that  he 
cannot  say  there  was  any  understanding,  on  the  part  of  Mrs. 
Lovett,  at  the  time,  that  the  property  should  be  reconveyed  to 
Greorge,  but  he  says  that  frequently  in  after  years  his  piother 
was  minded  to  so  reconvey  it,  and  was  prevented  by  the  con- 
tinued influence  of  Mr.  and  Mrs.  Taylor  and  himself  from  so 
doing. 

She  continued  to  pay  Greorge  his  share  of  the  rents  after  the 
conveyance  up  to  her  death,  and  on  her  death-bed  spoke  to  her 
daughter,  Mrs.  Taylor,  about  the  deed,  and  said : 

"  I  leave  Greorge  in  your  hands,  and  you  know  what  my  wishes  are,  and  yon 
are  to  do  as  I  intended,  that  is,  to  give  him  his  income  the  same  as  he  has 
been  getting  it." 

In  other  respects  Mrs.  Taylor  simply  corroborates  Judge  B. 

Mr.  Taylor  goes  a  little  further  than  Judge  B.  He  gives  the 
same  reason  for  the  making  of  the  conveyance,  and  says  he 
assisted  in  inducing  Gl^orge  to  make  it  and  so  forth,  and  adds : 
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"  I  promised  George  that  if  anything  happened  I  would  see  him  straight  in 
the  matter  as  fkr  as  I  oould.  With  that  understanding  he  signed  the  deed. 
Mrs.  Lovett  promised  him  to  transfer  or  reconvey  at  any  time  afterwards — a 
few  years  afterwards — and  I  have  always  neglected  to  get  a  writing  out  of  her 
showing  that  that  was  the  case." 

G^rge  himself  has  little  memory  as  to  what  occurred  in  con- 
nection with  the  giving  of  the  deed,  except  that  both  his  brother- 
in-law^  Taylor,  and  Judge  B.  advised  him  to  make  the  deed, 
and  that  he  made  it  to  his  mother  in  trust,  and  that  she  was 
willing  at  all  times  to  convey  it  back,  but  never  did.  The  com- 
plainant swears,  and  I  believe  him,  that  he  was  not  consulted  in 
the  affiiir  and  only  heard  of  it  from  outsiders ;  that  the  rumor 
in  the  town  was  that  George  had  made  an  assignment  to  his 
mother.  This  rumor  would  naturally  arise  from  a  perusal  of 
the  deed,  which  conveyed  not  only  all  the  lands  held  in  common 
and  all  his  interest  in  his  father's  estate,  but  all  his  interest  in 
the  firm  of  Taylor  &  Lovett.  He  further  says  that  afterwards^ 
in  his  mother's  lifetime,  he  understood  that  Qeorge  was  persist- 
ently trying  to  get  his  property  back  again  and  that  his  mother 
refused.  He  knew  nothing  of  the  contents  of  the  deed  and  was 
ignorant  of  its  effect  until  he  consulted  counsel  preliminary  to 
this  suit. 

The  deed,  as  we  have  seen,  was  dated  and  executed  on  Janu- 
ary 20th,  1869,  but  was  not  recorded  until  April  9th,  and 
twenty  days  later  complainant  bought  his  way  into  the  firm  of 
Taylor  &  Lovett.  Mrs.  Lovett,  the  mother,  was  obliged  to  back 
the  firm,  and  became,  in  effect,  a  partner  and  liable  as  such. 
Judge  B.,  who,  as  counsel,  became  familiar  with  the  affairs,  says 
that  her  liability  arose  not  only  from  her  taking  the  assignment 
of  GJeorge's  interest,  included  in  the  deed  of  January  20th,  1869, 
but  also  from  meddling  in  the  affairs  of  the  firm,  while  Mr. 
Taylor  says  her  liability  arose  from  endorsing  the  firm's  notes. 
Be  that  as  it  may,  the  firm  failed  in  less  than  a  year,  and  several 
judgments  were  recovered  against  Stewart,  the  complainant  and 
Mrs.  Lovett  But  the  records  are  not  produced  to  show  whether 
she  w&s  charged  as  partner  or  endorser.  Judge  B.  settled  these 
judgments  and  other  indebtedness  of  the  firm  to  the  extent  of 
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about  $3,300,  with  money  furnished  by  Mrs.  Lovett,  and  she 
paid  all  George's  debts  out  of  the  rents  and  proceeds  of  sales. 

Subsequently  Mrs.  Lovett,  jointly  with  the  complainant  and 
Mrs.  Taylor,  made  conveyance  of  two  parcels  of  the  land  and 
divided  the  proceeds  equally  among  her  children.  After  her 
death  one  or  more  conveyances  of  premises  were  made  by  the 
parties  hereto  and  the  proceeds  divided  into  thirds  among  them. 
Besides  these  sales,  one  parcel  was  actually  partitioned  by  agree- 
ment, by  means  of  mutual  releases,  and  the  evidence  tends  to 
show  that  the  intention  was  to  make  a  partition  in  parts  of  equal 
value,  instead  of  four-ninths  to  complainant,  and  four-ninths  to 
Mrs.  Taylor,  and  one-ninth  only  to  G^rge;  and  this  treatment 
of  these  parcels  is  relied  upon  as  admissions  by  the  complainant 
that  he  held  only  a  one-third  interest  instead  of  four-ninths. 

Li  considering  the  effect  of  these  facts,  it  is  worth  while  to 
premise  that  the  case  is  bare  either  of  the  element  of  fraud  or 
accident.     It  is  impossible  to  find  the  least  ground  to  accuse  the 
principal  actors  and  promoters,  Mr.  and  Mrs.  Taylor  and  Judge 
B.,  of  any  sort  of  fraud.    Their  motives  were  of  the  best  and 
kindest,  namely,  to  protect  the  young  man  from  himself  and  to 
preserve  this  property  to  his  future  use  by  putting  it  entirely 
beyond  his  control.    They  practiced  upon  him  no  deceit  and 
made  no  false  representations.     There  is  no  reason  to  suspect 
that  either  the  mother  or  daughter  induced  him  to  do  this  act 
with  the  secret  expectation  and  intention  to  make  a  gain  to  them- 
selves at  the  expense  of  the  son  of  the  one  and  the  brother  of 
the  other.    Nor  is  there  the  least  ground  to  infer  any  accident 
or  even  mistake  in  the  ordinary  acceptation  of  the  word.     The 
deed  was  prepared  by,  and  the  transaction  carried  through  nnder 
the  3upervision  of,  experienced  counsel  who  know  just  what  the 
parties  desired  to  accomplish,  and  the  deed  was  in  all  its  parts 
just  what  he  intended  it  should  be.    He  thoroughly  understood 
its  effect,  and  the  presumption  is  that  the  grantor  did  also.     S[e 
makes  no  pretence  to  the  contrary,  except  to  say  that  he  under* 
stood  that  it  was  to  be  in  trust  for  himself,  and  that,  indeed^  was 
the  understanding  of  all  the  parties. 

The  case  is  clearly  distinguishable  from  those  where  a  convey- 
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ance  has,  by  mistake  in  verbiage^  taken  on  an  effect  different 
from  that  intended.  We  are  not  now,  of  course,  considering 
mistakes  in  judgment  as  to  the  policy  of  a  course  to  be  pursued, 
or  means  to  be  adopted,  in  attaining  a  certain  result,  or  of  a 
mere  fitilure  to  appreciate  the  necessity  of  providing  against  a 
fatnre  contingency.  Judge  B.  might  have  devised  a  declaration 
of  trust  to  be  executed  by  Mrs.  Lovett,  which  would  have 
embodied  in  itself  a  family  settlement  of  George's  share  in  the 
estate,  in  accordance  with  the  intention  of  the  parties.  Whether 
his  failure  to  suggest  and  properly  embody  in  writing  such  an 
arrangement  entitles  defendant  to  relief  or  not  will  be  considered 
further  on. 

In  point  of  fact,  the  grantor  was  content  to  rely,  for  present 
purposes  at  least,  upon  his  mother's  verbal  promise,  and  has 
enjoyed  the  benefit  of  it  for  more  than  twenty-five  years. 

His  reliance  at  the  hearing  was  (1)  upon  an  implied  or  result- 
ing trust,  and  (2)  upon  the  actual  intention  of  the  parties. 

And  first,  as  to  a  trust  resulting  by  implication.  It  was  very 
properly  admitted  at  the  argument  that  the  trust  must  result 
from  the  facts  as  they  existed  at  the  date  of  the  transaction.  It 
cannot  arise  from  matters  ex  poet  facto.  CuHer  v.  TiMje,  ^  C.  E. 
Or.  649;  Tunnard  v.  lAttdl,  8  C.  E.  Or.  ^64;  Midmer  v.  Mid- 
mer,  11  C.  E.  Or.  1899;  Krauth  v.  Thide,  18  Stew.  Eq.  407; 
WhiUy  V.  Ogle,  S  Dick  Ch.  Rep.  67. 

It  is  also  clear  that  the  facts  and  circumstances  out  of  which 
the  trust  arises  may  be  proven  by  parol.  It  is  also  clear  that  it 
must  arise  out  of  facts  and  circumstances  as  distinguished  from 
a  mere  parol  promise  or  contract.  Brown  Stat.  F.  §§  P5,  4^9 
and  cases  cited ;  S  Reed  Stat.  F.  §  899;  MoTUaoute  v.  Maxwell, 
1  P.  Wms.  618,  where  Lord  Macclesfield  says :  "  Where  there 
is  no  fraud,  only  relying  upon  the  honor,  word  or  promise  of  the 
defendant,  the  statute  makes  those  promises  void.  Equity  will 
not  interfere.''  And  Mr.  Reed  (at  §  899)  says  that  "  construc- 
tive trusts  never  arise  from  the  agreement  that  there  shall  be 
such  a  trust."  And  the  supreme  court  of  Illinois,  in  Williams 
V.  Brawn,  14^  III-  ^00,  said  tersely :  "  No  contract  between  par- 
ties can  make  a  resulting  trust."    And  Chancellor  Williamson, 
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in  Baldwin  v.  Campfield,  4,  Halai.  891  (at  p.  89id),  declares  the 
same  doctrine.  He  says :  '^  I  need  not  stop  here  to  show  that 
DO  relief  can  be  afforded  upon  this  bill,  upon  the  ground  of  any 
parol  agreement  between  the  parties.  Trusts  are  expresSy  and 
implied  or  resulting  trusts.  An  express  trust  must  be  in  writing. 
A  remliing  trust  is  a  trust  which  is  raised  or  created  by  the  act 
or  construction  of  law.  A  trust  created  by  the  act  of  the  parties 
is  an  express  trust.'' 

This  must  be  so  upon  principle,  and  to  hold  otherwise  is  to 
disr^ard  the  statute  of  frauds. 

The  case  must  be  considered  independent  of  the  mother's 
promise  to  the  son,  and  must  rest  upon  the  bare  facts. 

The  principal  fact  relied  upon  to  show  a  resulting  trust  is  that 
the  conveyance  was  made  without  consideration  from  a  son  to 
his  mother,  with  the  intention  to  secure  it  for  the  son  against  his 
own  improvidence. 

I  think  it  must  be  considered  as  settled  by  the  uniform  course 
of  judicial  expression  and  decision  in  this  state,  and  by  the  dear 
weight  of  authority  in  the  other  states  of  our  Union,  that  no 
trust  results  from  the  mere  non-payment  of  consideration  upon 
a  conveyance  like  that  in  this  case.  The  reason  of  this  is  clearly 
set  forth  by  Mr.  Perry  in  his  treatise.  1  Perry  Trusts  §§  161^ 
162.  The  old  common-law  conveyances  operated  to  pass  the 
title  without  the  machinery  of  a  declaration  of  uses,  and  where 
no  use  was  declared,  and  in  the  absence  of  an  actual  considera- 
tion paid,  the  courts  raised  a  resulting  trust  in  iavor  of  the 
grantor.  But  modern  conveyances,  of  which  the  one  in  hand  is 
a  sample,  operate  under  the  statute  of  uses  and  contain  an  express 
declaration  of  uses,  and  it  is  contrary  to  first  principles  to  permit 
this  declaration  to  be  contradicted  by  parol  except  in  cases  of 
fraud,  accident  or  mistake. 

To  the  same  effect  is  Hill  Trud,  p.  107.  The  author  there, 
when  speaking  of  deeds  of  this  character  without  consideration, 
says: 

"  But  parol  declarations  cannot  be  received  in  evidence  with  this  object* 
namely,  to  establish  a  trust ;  for,  in  tbese  cases,  tbere  exists  no  i^Boltiog  or 
presumptive  trust,  and  the  admission  of  such  evidence  would  be  for  the  par- 
pose  of  contradicting  the  written  instrument  and  establishing  a  trust  bj  parol 
in  the  very  teeth  of  the  statute  of  fraod«." 
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The  authorities  in  this  state,  sapporting  this  doctrine,  are  the 
following :  Htttchdnson  v.  TyndaU,  £  Or.  Ch.  S67  (at  p.  S62\ 
(a  ease  of  a  voluntary  conveyance  to  a  stranger) ;  Baldwin  v. 
Qmpfiddj  4  HaUt.  891  (at  p.  901),  per  WiUiafMon,  C.  (at  pp. 
90S,  904)y  per  Elmer,  J.  (a  case  of  a  voluntary  deed  by  a  father 
to  a  son-in-law) ;  Smith  v.  HoweUy  3  Stock.  S^S  (at  p.  S69),  per 
WUUamaon,  C;  Whyte  v.  Arthur,  2  C.  E.  Or.  6^1;  S.  C,  OouH 
of  Errors  and  Appeals,  p.  BSS  (deed  and  mortgage,  parent  to 
child) ;  Hogan  v.  Jaqaes,  4  G  E.  Or.  1S3  (at  pp.  1^6,  ISV),  per 
Zabriskie,  C;  Osbom  v.  Osbom,  2  Stew.  Eq.  386  (at  p.  387), 
per  Rwnyon,  C. 

Many  authorities  in  other  states  are  collected  in  the  note  to 
S  Reed  Std.  F.  §  998,  and  by  the  learned  American  editors  of 
Leading  Gases  in  Equity  in  their  notes  to  Dyer  v.  Dyer,  4-  Lead. 
Oas.  Eq.  {Am.  ed.)  360,  366.  I  cite  Rathbum  v.  Baihbum,  6 
Barb.  98  (at  p.  107) ;  Squire  v.  Hurder,  1  Paige  493;  Vander- 
volgen  v.  Yaies,  9  N.  Y.  Sil9;  Porter  v.  Mayfield,  SI  Pa.  St.  S63; 
Barry  v.  HiU,  166  Pa.  St.  344;  Titcomb  v.  Morrell,  10  Allen 
15;  BlodgeU  v.  HUdreth,  103  Mass.  4S4;  RasdeU  v.  RasdeU, 
9  Wis.  379,  a  well-reasoned  and  valuable  case ;  Colder  v.  Moran, 
49  Mich.  14;  Pahner,  v.  Sterling,  41  Mich.  2^1;  Seaman  v. 
Oook,  14  lU.  601;  KimbeU  v.  Walker,  30  lU.  489  (at  pp.  610, 
611) ;  PhUbrook  v.  Delano,  S9  Me.  413;  Graves  v.  Graves,  9 
Post.  129;  Salisbury  v.  Clarh,  61  Vt.  463. 

Apparently  opposed  to  this  line  of  authority  is  HaU  v.  Liv^ 
ingstone,  3  Del.  Ch.  348,  which,  however,  is  distinguishable 
because  the  statute  of  that  state  is  peculiar.  In  the  elaborate 
opinion,  the  learned  chancellor  cites  a  few  cases  in  North  Caro- 
lina and  elsewhere,  based  on  statutes  similar  to  that  of  Delaware, 
which  are  in  accord  with  him. 

In  England  we  have  Pilkington  v.  Bayley,  7  Bell  P.  C.  626; 
Taylor  v.  Ihylor,  1  Atk.  447;  Lloyd  v.  SpiUeU,  2  Aik.  I48  (at  p. 
160),  where  is  found  the  famous  classification  of  Lord  Hard- 
wicke  of  resulting  trusts,  which  excludes  a  resulting  trust  in 
fevor  of  the  grantor;  Ymng  v.  Peaah,  2  Aik.  264  (at  P-  ^56) \ 
Leman  v.  WhiUey,  4  R^s.  4S3;  6  L.  J.  Ch.  {N.  S.)  162  {1828)) 
Dames  v.  Ottty,  36  Beav.  642;  34  L.  J.  Ch.  {N.  S.)  262  {1866)', 
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Childers  v.  Childet-s,  S  Kay  &  J.  SIO;  3  De  O.  &  J.  ^82;  S6 
L.  J.  Ch.  643  (at  pp.  643,  743) ;  3  Jur.  {N.  S.)  509, 1277  (1867) ; 
Booth  V.  TSitU,  L.  R.  16  Eq.  Cas.  182  {1873);  Haigh  v.  Kaye, 
L.  R.  7  Ch.  App.  Cas.  469  {1872). 

It  must  be  confessed  that  the  cases  decided  in  England  since 
Leman  v.  WhUley,  above  cited,  are  not  fully,  if  at  all,  in  accord 
with  the  American  cases,  and  I  cannot  but  think  that  they  are 
departures  from  the  "  ancient  way.'' 

In  Davies  v.  OUey,  complainant  being  in  fear  of  prosecution 
for  bigamy  and  of  being  compelled  to  support  hia  first  wife,  con- 
veyed his  land,  without  consideration,  to  his  son-in-law,  *^  until 
the  annoyance  of  the  discovery  and  fear  of  prosecution  should 
have  passed  over.''  In  poinii  of  fact,  complainant  was  summoned 
by  the  parish  to  pay  for  his  first  wife's  support,  but  defeated 
the  proceedings.  Lord  Bomilly  decreed  a  reconveyance,  on  the 
ground  that  the  statute  of  frauds  did  not  apply;  that  it  was 
a  case  of  resulting  trust  and  a  fraud,  namely,  that  it  was  not 
honest  for  the  defendant  to  keep  the  land.  The  character  of  the 
conveyance  is  not  stated. 

.  Childers  v.  Childers  was  a  conveyance  by  a  father  fa  large 
landowner)  to  a  son,  to  make  him  competent  to  serve  as  a  bailiff 
or  manager  of  drainage  of  the  Great  Bedford  Level.  The  son 
was  absent  in  Italy,  where  he  died  shortly  after  the  execution  of 
the  deed,  without  ever  having  seen  or  heard  of  it  It  was,  how- 
ever, registered.  Lord  Hatherley  (then  Sir  William  Page  Wood) 
held  the  conveyance  was  for  an  unlawfiil  purpose  and  denied 
relief  to  the  grantor  in  a  suit  against  the  infant  child  and  heir 
of  the  son.  On  appeal,  and  upon  further  evidence,  the  court 
on  appeals  (Lord-Justices  Knight  Bruce  and  Turner)  gave  relief 
on  the  ground  both  of  mistake  in  the  deed  and  that  a  trust 
resulted. 

Booth  V.  Turk  was  a  case  of  mistake  in  the  conveyance. 

In  Haigh  v.  Kaye,  the  complainant,  expecting  an  adverse 
decision  against  him  in  a  chancery  suit,  conveyed  an  estate  by 
absolute  conveyance,  but  whether  with  a  declaration  of  uses  does 
not  appear,  to  the  defendant,  upon  an  expressed  moneyed  consid- 
eration, which  was  not  paid,  and  upon  the  express  promise  to 
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reconvey.  The  defendant,  in  his  answer,  admitted  the  parol 
promise  to  reconvey,  but  set  up  and  relied  upon  the  statute  of 
frauds.  It  was  held  that  the  illegal  character  of  the  conveyance 
did  not  clearly  appear,  and  that  the  case  was  one  of  resulting 
trust,  and  that  the  statute  of  frauds  did  not  apply,  and  further, 
that  it  was  a  fraud  for  the  defendant  to  retain  the  title  in  the 
face  of  his  parol  promise. 

It  is  possible  that  this  decision  may  be  supported,  under  the 
English  rule,  upon  the  ground  that  the  defendant  admitted  the 
trnst  in  his  answer,  and  thus  the  statute  was  satisfied. 

None  of  the  judgments  in  these  cases  was  delivered  after  con- 
sideration, but  all  on  the  spur  of  the  moment.  But  there  is 
manifest  in  them  a  disposition,  on  the  part  of  the  English  judges, 
to  imply  a  resulting  trust  in  favor  of  the  grantor  from  the  mere 
non-payment  of  the  consideration  money ;  and  also  to  find  fraud 
as  a  ground  for  relief  in  equity  from  a  mere  failure  to  recognize 
the  obligation  of  a  parol  trust  which  the  statute  declares  to  be 
void.  This,  I  think,  is  clearly  erroneous.  The  fraud  which 
entitles  a  party  to  be  relieved  from  the  effect  of  a  deed,  whether 
of  conveyance  or  other  contractual  obligation,  is  fraud  or  covin 
in  its 'procuration — false  representations  or  promises  not  intended 
at  the  time  to  be  carried  out,  and  the  like.  Fraud  cannot  be 
predicated  on  a  mere  failure  or  refusal  to  perform  a  parol  promise 
originally  made  in  good  faith,  but  void  under  the  statute  of 
frauds.     To  hold  otherwise  is  to  annul  the  statute. 

This  aspect  of  the  case  is  discussed  with  great  ability  by  the 
Wisconsin  court  in  Rasdcdl  v.  Rasdall,  In  that  case  evidence 
had  been  given,  resulting  in  proof  satisfactory  to  the  court,  that 
a  conveyance  of  land  had  been  made  by  the  plaintiff's  intestate 
to  the  defendant,  upon  a  parol  promise  to  hold  the  property  in 
trust  for  the  use  and  benefit  of  the  intestate  and  his  heirs.  In 
discussing  the  matter  the  court  says :  "  We  do  not  feel  called 
upon  to  cite  authorities  to  show  that,  in  the  absence  of  fraud, 
accident  or  mistake,  parol  evidence  cannot  be  received  to  prove 
that  a  deed,  absolute  on  its  face,  was  given  in  trust  for  the  bene- 
fit of  the  grantor,  and  we  have  not  been  able  to  find  anything  in 
tbi.s  case  to  make  it  an  exception.     We  cannot  see  why,  if  this 
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evidence  is  to  be  received  to  establish  this  trust,  every  other  deed 
in  the  state  may  not  be  shown  by  parol  to  have  been  given  upon 
trust  and  the  statute  of  frauds  be  entirely  annulled.^'  The  court 
then  states  that  the  plaintiffs  put  themselves  upon  the  ground 
of  fraud,  and  proceeds : 

"  This  presents  a  question  of  very  great  importance,  and,  in 
view  of  the  authorities  on  the  subject,  of  no  little  diflSculty. 
There  is  no  doubt  that  if  any  fraud  had  been  alleged,  by  means 
of  which  the  defendant  procured  the  conveyance  from  his  brother 
to  himself,  or  any  mistake,  by  which  the  instrument  was  made 
absolute  instead  of  expressing  the  trust  intended,  parol  evidence 
would  have  been  admissible  to  show  any  fraud  or  mistake. 
*  ♦  *  The  only  fraud  alleged  is  that  of  the  defendants  now 
claiming  the  property  in  violation  of  the  parol  trust,  and  whether 
that  constitutes  such  a  fraud  as  will  justify  a  court  of  equity  in 
overturning  the  written  contract  of  the  parties  upon  parol  evi- 
dence, is  the  question  presented. 

"  It  cannot  be  denied  that  if  the  court  can,  by  any  legal  means, 
arrive  at  the  existence  of  the  parol  trust,  then  the  violation  of  it 
by  the  defendant,  in  wresting  their  inheritance  from  the  family 
of  his  dead  brother,  is  most  grossly  fraudulent.  And  to  avoid 
such  injustice  courts  of  equity  have  frequently  seized  upon  the 
slightest  circumstances  connected  with  the  procurement  of  the 
conveyance  to  avoid  the  operation  of  the  statute  of  frauds.  And 
there  are  cases,  the  principle  of  which  would  warrant  the  asser- 
tion that  the  attempt  by  the  defendant  to  claim  the  rights  which 
this  deed,  on  its  face,  gives  him,  contrary  to  the  parol  trust,  is 
such  a  fraud  as  would  justify  the  relief  upon  parol  evidence. 
But  I  confess  my  inability  to  see  how,  upon  principle,  this  posi- 
tion can  be  sustained  consistently  with  a  due  observance  of  the 
statute.  Placing  the  relief  in  such  cases  upon  the  ground  of 
fraud  is  implied  by  admitting  that  the  parol  evidence  cannot  be 
admitted  to  establish  the  trust,  for  the  purpose  of  enforcing  it, 
directly  as  a  trust.  And  this  is  also  expressly  admitted.  Bat 
it  seems  apparent  to  my  mind  that  to  say,  in  such  a  case,  it  shall 
be  admitted  to  establish  the  fraud,  is  equally  a  violation  of  the 
statute,  because  the  fraud  consists  only  in  the  refusal  to  execute 
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the  trust.  The  court,  therefore,  cannot  say  that  there  is  a  fraud 
without  first  saying  that  there  is  a  trust.  And  the  parol  evi- 
dence, if  admitted,  must  be  admitted  to  establish  the  trust,  in 
order  that  the  court  may  charge  the  party  with  fraud  in  setting 
up  his  claim  against  it.  Conceding,  then,  that  they  cannot  exe- 
cute the  trust  directly  in  such  case,  because  it  cannot  be  proved 
by  parol,  is  it  not  a  liiere  evasion  of  the  statute  to  say  that  they 
will  allow  it  to  be  proved  by  parol  for  the  purpose  of  enforcing 
it  indirectly,  by  charging  the  party  with  fraud  for  refusing  to 
execute  it?  Such  a  course  does  not  relieve  the  court  from  the 
charge  of  violating  the  statute,  but  subjects  it  to  the  odium  of 
an  attempted  but  unsuccessful  evasion. 

"  It  may  be  said  that  fraud  ought  not  to  be  tolerated.  That 
is  very  true,  but  that  is  not  the  question.  The  question  is 
whether  the  court,  without  violating  the  law,  can  get  at  the 
fraud.  There  is  no  doubt  that  trusts  ought  to  be  enforced,  but 
that  is  not  a  sufficient  reason  for  admitting  parol  evidence  to 
establish  them.  When  the  party  ofiers  this,  the  court  says  no ; 
the  law  forbids  it. 

"So,  however  desirable  j't  may  be  to  prevent  fraud,  if  the 
fraud  cannot  be  established  except  by  first  showing  a  trust  by 
parol,  is  not  the  same  answer  equally  applicable?  If  not,  it  is 
difficult  to  see  that  the  statute  of  frauds  is  to  have  any  practical 
efiect,  for,  although  trusts  and  agreements  contrary  to  the  written 
contracts  of  parties  cannot  be  proved  by  parol  so  as  to  be  en- 
forced as  such,  yet  they  may  be  proved  and  held  of  sufficient 
force  to  charge  the  party  with  fraud  in  not  observing  them. 
And  the  result  is  practically  the  same.  It  is  for  courts  to  say  to 
the  parties,  ^  These  agreements  are  not  valid,  not  binding ;  we 
cannot  compel  you  to  observe  them,  yet  if  you  do  not  observe 
them  without  being  compelled,  we  will  hold  that  to  be  a  fraud 
on  your  part,  and  for  the  fraud,  will  compel  you  to  execute 
them.' 

"  It  is  impossible  to  reconcile  with  principle  very  many  of 
the  adjudications  upon  the  statute  of  frauds.  *  *  *  But  the 
distinction  between  fraud  in  procuring  a  conveyance  and  that 
which  arises  only  from  the  refusal  to  execute  a  parol  trust  or 
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agreement^  conoected  with  a  conveyanoe  obtained  without  fraud, 
is  not  only  clear  upon  principle,  but  is  not  without  sanction. 
m  *  ^  And  we  must  hold  that,  as  the  deed  was  made  abso- 
lute to  the  defendant,  without  any  mistake  or  fraud  on  his  part, 
his  mere  refusal  to  perform  the  trust  is  not  such  a  fraud  as  will 
justify  the  admission  of  parol  evidence  and  the  enforcement  of 
the  trust.  The  reason  is  that  the  law  forbids  us  to  be  informed 
that  there  was  a  trust  by  that  kind  of  evidence.  It  may  and 
does  undoubtedly  work  hardship  in  this  case,  and  that  we  r^ret  i 
but  if  parties  will,  in  face  of  the  positive  provisions  of  the  stat- 
ute, risk  their  interest  upon  the  honor  and  justice  of  others,  and 
the  security  fails  them,  they  have  no  right  to  ask  courts  to  vio- 
late the  law  to  furnish  relief 

Thfs  reasoning,  as  well  as  that  which  forbids  the  implication 
of  a  trust  for  the  grantor  of  a  deed  to  the  uses  of  the  grantee 
from  the  mere  non-payment  of  the  consideration  money,  does 
not  reach  either  the  case  of  the  payment  of  the  consideration 
money  by  a  third  person  or  that  of  a  conveyance  absolute  made 
as  security  for  a  loan  of  money. 

I  conclude,  then,  that  no  trust  for  the  grantor  resulted,  or  can 
be  implied,  from  the  circumstances  of  this  case,  and  that  no  fraud 
was  practiced  upon  the  defendant  G^rge,  nor  can  any  be  implied 
against  either  his  mother  or  the  complainant. 

It  remains  to  see  whether  relief  may  be  granted  upon  the 
second  ground,  viz.,  the  intention  of  the  parties. 

In  order  to  give  relief  on  that  ground  it  seems  to  me  that  the 
conveyance  itself  must  be  either  set  aside  in  toto  or  reformed. 
It  is  hardly  necessary  to  say  that,  in  order  to  set  aside  or  reform 
the  deed,  the  pleadings  must  be  properly  framed  for  that  pur- 
pose and  the  proof  must  be  clear.  There  should,  in  this  case, 
be  a  cross-bill  properly  framed  to  bring  the  equity  before  the 
court.  It  is  not  too  late  for  this  defect  to  be  supplied,  and  I 
will  listen  to  an  application  for  that  purpose,  which  must  be 
granted,  if  at  all,  upon  terms  of  an  opportunity  to  the  complain- 
ant to  answer  and  adduce  further  proofs  if  desired. 

But  as  each  party  was  allowed,  subject  to  objection,  to  intro- 
duce, and  apparently  did  introduce,  all  the  proo&  within  their 
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respective  reach,  I  think  it  proper  to  express  my  views  upon  the 
effect  of  the  evidence  on  an  issue  to  be  raised  by  amendment. 

There  can  be  no  doubt  that  the  intention  of  all  the  parties 
was  to  secure  Greorge's  share  in  the  property  for  his  benefit,  and 
that  he  or  his  children,  if  he  had  any,  were  ultimately  to  have 
the  title.  The  difficulty  in  the  case  is  to  determine  for  how  long 
a  time  his  mother  was  expected  to  hold  the  title;  in  other  words, 
to  define  the  terms  of  the  trust.  Neither  Judge  B.  nor  Mrs. 
Taylor  gave  any  evidence  upon  this  point,  and  Mr.  Taylor  says 
that  she  was  to  hold  it  "  for  a  few  years.''  Then  we  have  the 
fact  that,  acting  by  the  advice  of  her  children  and  her  counsel, 
Mrs.  Lovett  did  decline  to  reconvey,  and  on  her  death-bed 
expressed  her  wish  that  George  should  continue  to  have  the 
income  as  before. 

Under  these  circumstances,  if  Greorge,  at  the  date  of  this  trans- 
action, had  been  a  man  of  more  mature  age  and  of  greater  expe- 
rience, and  of  the  average  capacity  to  take  care  of  himself  and  to 
manage  his  own  business  afbirs,  and  had  acted  of  his  own  free 
will,  with  the  aid  of  independent  counsel,  I  should  find  it  diffi- 
cult, if  not  impossible,  to  relieve  him.  But  such  was  not  his 
condition.  He  was  young,  inexperienced,  of  slender  intellect, 
and  of  little  or  no  business  capacity.  He  had  no  independent 
counsel,  but  acted  upon  the  solicitation  of  his  friends  and  their 
counsel.  They  were  influenced  in  what  they  did  by  the  very 
best  motives,  and  the  results  so  far  have  been  most  beneficial  to 
Greorge.  But  the  question  remains  whether  he  ought,  in  equity, 
to  be  held  bound  by  a  deed  which  failed  to  provide  for  the  very 
event  which  had  occurred  and  which  in  the  ordinary  course  of 
nature  was  most  likely  to  occur,  viz.,  the  death  of  his  mother  in 
his  lifetime,  without  having  made  any  proper  disposition  of  the 
property  which  he  had  conveyed  to  her. 

Now,  as  before  observed,  it  seems  to  me  that  a  provision  to 
define  Greorge's  rights  fully  from  the  b^inning  might  have  been 
framed,  and  either  inserted  in  the  original  deed  or  embodied  in 
a  declaration  of  trust,  and  executed  by  Mrs.  Lovett.  And  it 
further  seems  to  me  that,  under  all  the  circumstances  of  the  case, 
it  was  the  duty  of  Mrs.  Lovett's  counsel  to  have  seen  to  it  that 
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such  a  provision  was  made^  and  that  his  failure  so  to  do  ought 
not  to  be  permitted  to  work  a  loss  to  George  in  the  premises ; 
in  other  w6rds,  that  he  ought  not  to  be  held  bound  by  this  deed, 
but  should  be  relieved  from  its  effect,  either  by  setting  it  aside 
altogether  or  by  a  proper  reformation  of  it.  In  saying  this  I 
desire  it  to  be  expressly  understood  as  not  intending  to  cast  any 
reflection  upon  Judge  B.  Mrs.  Lovett  was  at  that  time  evi- 
dently a  woman  yet  in  the  prime  of  life  and  entirely  trust- 
worthy. The  present  peril  of  the  situation  demanded  immediate 
attention  and  remedy.  He  no  doubt  supposed  that  the  future 
would,  so  to  speak,  take  care  of  itself.  As  before  remarked,  the 
results  have  been  most  beneficial ;  and  if  relief  could  not  now  be 
granted  to  Greorge,  and  he  should  lose  one-third  of  the  remainder 
of  his  patrimony,  he  would  no  doubt  still  be  a  great  gainer  by 
the  making  of  the  deed  in  question. 

I  will  advise  a  decree  that,  upon  the  present  pleadings  and 
proofs,  the  complainant  is  entitled  to  four-ninths  of  the  premises, 
and  will  entertain  a  motion  on  behalf  of  the  defendant  Greorge 
W.  Lovett  to  amend. 


x»    841| 
64  s» 

fw  m  Julia  Magee  et  al. 


Catharine  Bradley  et  al. 

1.  Where  a  mortgage  is  twenty  years  overdue,  and  there  is  no  proof  that 
during  that  period,  the  mortgagor  or  assignee  in  possession  has  made  any  pay* 
ment  upon  or  otherwise  recognized  its  existence,  it  is  presumed  to  have  been' 
paid.  This  presumption  is  not  rebutted  by  the  fact  that  the  owner  of  the 
mortgage  and  the  owner  of  the  equity  of  redemption,  during  this  period, 
were  brother  and  sister. 

2.  A  presumption  arises  after  twenty  years  from  the  accrual  of  the  ri^ht  to 
a  legacy,  that  it  has  been  paid,  but  the  presumption  may  be  rebutted  bj  any 
credible  evidence  that  it  is  still  unpaid. 


On  bill  for  partition. 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]     FEBRUARY  TERM,  1896.  327 

Magee  r.  Bradley. 

This  bill  is  filed  to  obtain  a  partition  of  a  tract  of  land,  and 
incideDtally  to  have  adjusted  the  respective  liens  claimed  by 
certain  of  the  owners  in  common. 

The  parties  are  the  heirs  of  Forbes  Holland,  who  died  on  the 
14th  day  of  January,  1894.  There  is  no  dispute  in  respect  to 
the  fact  that  the  title  to  the  tract  was  in  Forbes  Holland  at  the 
time  of  his  death,  nor  in  respect  to  the  identity  of  the  heirs  of 
Forbes,  nor  in  respect  to  their  respective  interests,  apart  from 
the  liens  which  are  claimed  to  exist. 

The  history  of  the  evolutions  of  title  to  this  land  and  the 
way  by  which  the  alleged  liens  arose,  is  as  follows : 

In  1862  these  lands  belonged  to  John  Holland,  the  father  of 
Forbes.  There  was  then  a  mortgage  upon  them  for  the  sum 
of  $2,000,  held  by  Eliza  Boutillier.  This  mortgage  had  been 
executed  in  1845.  It  was  assigned  by  Eliza  Boutillier,  on  the 
15th  of  September,  1865,  to  Catharine  Bradley,  a  daughter  of 
John  Holland,  which  assignment  was  recorded  September  22d, 
1865. 

John  Holland  died  on  the  23d  day  of  May,  1862,  leaving  a 
will  by  the  terms  of  which  he  devised  unto  his  wife,  Nancy, 
absolutely,  an  undivided  half  interest  in  his  real  estate.  He 
also  devised  to  his  wife,  Nancy,  a  life  interest  in  the  other  undi- 
vided half  part  of  his  lands,  the  remainder  in  such  undivided 
one-half  interest  to  go  to  his  son  Forbes  Holland. 

He  charged  upon  the  real  estate  given  to  Nancy  a  legacy  of 
$500  bequeathed  to  his  son  Edward  Holland.  He  charged  upon 
the  remainder  in  the  one-half  interest  devised  to  Forbes  the  pay- 
ment of  $600,  for  the  benefit  of  his  son  Thomas  Holland.  The 
said  $600  were  to  be  invested  in  land  to  be  occupied  by  Thomas 
during  his  life,  with  power  to  Thomas  to  dispose  of  the  same  by 
will,  and  in  default  of  such  disposition,  the  same  was  to  go  to 
Thomas'  heirs. 

Naucy,  his  widow,  occupied  the  land  devised  to  her  until 
1863,  when  she  died,  leaving  a  will  by  the  terms  of  which  she 
devisecl  to  Forbes,  her  son,  the  undivided  half  of  the  property 
which  she  had  held,  absolutely.  Nancy  also  imposed  certain 
additional  charges  upon  the  undivided  half  which  she  devised 
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to  Forbes.  In  the  first  place,  she  bequeathed  to  Daniel  Coghlan, 
who  was  one  of  her  executors  with  Forbes,  the  sum  of  $3,000, 
to  be  invested  for  Julia  Magee,  her  daughter.  She  bequeathed 
to  her  daughter  Diana  Bradley  $500,  to  her  daughter  Eliza 
Cavanagh  $500,  to  her  daughter  Margaret  Doyle  the  sum  of 
$500.  The  last  bequest  was  coupled  with  the  condition  that 
she  should  come  into  this  state  and  personally  demand  the  same 
within  ten  years  from  the  decease  of  the  testatrix.  She  gave  to 
her  grandson,  John  Donnelly,  the  sum  of  $300 ;  she  gave  to  her 
son  Joseph  Holland  and  to  her  daughter  Catharine  Bradley  the 
sum  of  $5  each.  All  these  pecuniary  legacies  were  charged 
upon  the  real  and  personal  estate  given  to  Forbes,  so  that 
Forbes,  after  the  death  of  Nancy,  had  the  entire  title  to  that 
land  subject  to  charges  upon  it  to  pay  legacies,  which  were  liens 
as  follows :  Five  hundred  dollars  first  lien  on  an  undivided  half, 
$600  first  lien  on  the  other  undivided  half,  then  the  l^acies 
mentioned  in  Nancy's  will,  which  were  liens  upon  an  undivided 
half,  subject  to  the  $500  legacy  to  Edward  Holland.  With 
Nancy,  the  widow,  there  had  lived,  it  seems,  her  daughter  Julia 
Magee.  After  the  death  of  Nancy,  Forbes  told  Julia  to  remain 
upon  the  property,  and  gave  her  the  privilege  of  doing  what  she 
chose  with  the  proceeds. 

From  1865  down  to  the  time  of  filing  this  bill,  Julia  Magee 
lived  upon  the  premises  in  question,  occasionally  visited  by  the 
different  relatives.  From  the  time  of  the  death  of  Nancy  to 
the  death  of  Forbes,  affairs  remained  in  this  shape.  Nothing 
appears  to  have  been  done  in  respect  to  the  settlement  of  the 
estate,  and  there  appears  to  have  been  practically  nothing  set- 
tled, as  there  was  little  or  no  personalty  and  no  debts.  Little 
appears  to  be  in  the  testimony  concerning  any  transactions  in 
reference  to  the  existing  mortgage  of  $2,000,  or  in  respect  to 
the  legacy  of  $3,000  to  Julia  Magee,  or  the  other  legacies 
charged  upon  the  real  estate. 

Mr.  Willard  W,  Cidlei-,  for  the  complainants. 

Messrs.  Mc Carter,  Williamson  &  MoOarter,  for  the  defendants. 
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In  this  posture  of  affairs,  the  qnestion  raised  by  the  pleadings 
is  whether  the  mortgage  of  $2,000  held  by  Catharine  Bradley  at 
the  time  of  her  death  is  a  subsisting  lien  upon  the  tract,  whether 
the  legacy  to  Julia  Magee  is  a  subsisting  lien,  and  if  so,  to  what 
amount,  and  whether  the  other  legacies  charged  upon  the  lands 
are  subsisting  liens,  and  if  so,  to  what  amount. 

The  rule  is  entirely  settled  that  where  a  mortgagor  has  re- 
mained in  possession  without  making  any  payments  of  principal 
or  interest,  or  doing  any  other  acts  in  recognition  of  the  mort- 
gage, for  a  period  of  twenty  years,  payment  of  said  mortgage  is 
presumed.  1  Jones  Mart,  §  916.  The  onus  probandi,  by  reason 
of  the  lapse  of  this  period  of  time,  is  thrown  upon  the  mort- 
gagee to  prove  that  the  instrument  is  still  subsisting  unpaid. 
The  presumption  does  not  act  like  a  statutory  limitation,  but  as 
a  rule  of  evidence  as  well  as  a  rule  of  public  policy.  The 
degree  of  proof  required  to  overcome  the  presumption  must 
necessarily  vary  with  the  circumstances  which  surround  each 
individual  case. 

In  Executors  of  Wanmaker  v.  Van  BusUrky  Sax.  69S,  the  cir- 
cumstance that  the  mortgagor  had  married  the  daughter  of  the 
mortgagee  and  had  issue;  that  the  mortgagor  had  died  many 
years  before,  leaving  his  wife  and  children  in  possession ;  that 
they  were  not  in  the  situation  to  pay  either  principal  or  interest ; 
that  to  have  exacted  payment  might  have  brought  distress  upon 
them  and  upon  those  who  depended  on  this  property  for  sup- 
]M>rt,  and  so  would  have  been  harsh,  was  deemed  sufficient  to 
rebut  the  presumption  of  payment. 

In  Evams  v.  Huffman  et  aL,  1  Hoist.  Ch.  354^,  the  chancellor 
cited  with  approval  the  remark  of  Sir  William  Grant  in  Hillary 
V.  Waller,  1^  Ves.  ^62 :  "The  presumption  does  not  rest  on  the 
belief  that  the  payment  has  actually  been  made,  but  is  raised 
l)ecause  the  means  of  creating  belief  or  disbelief,  after  such  a 
lapse  of  time,  are  so  little  to  l)e  relied  on.'' 

In  this  case  the  chancellor  seems  to  have  thought  that  neither 
the  insolvency  of  the  mortgagor  nor  his  absence  for  a  portion  of 
the  twenty  years  would  rebut  the  presumption  of  payment. 


Digitized  by  LjOOQ  IC 


330  CASES  IN  CHANCERY.  [54  Eq. 

Magee  v.  Bradley. 

Ill  Dovmea  v.  Sooy,  Jr.,  1  Slew.  Eq.  55y  Chancellor  RuDyou, 
after  again  quoting  the  remarks  of  Sir  William  Grant,  says: 
*'  The  presumption  of  payment,  in  case  of  a  mortgage  on  which 
nothing  has  been  paid  for  twenty  years,  and  there  has  been  no 
foreclosure,  and  the  mortgagee  has  had  no  possession  of  the 
mortgaged  premises,  arises  from  the  policy  of  the  law/^  In 
that  case  he  reinforces  the  presumption  of  payment. 

Now,  what  are  the  elements  of  fact  in  this  case  to  rebut  the 
presumption  of  payment  arising  from  nearly  or  quite  thirty 
years^  delay  to  foreclose?  There  is  no  evidence  of  payment  of 
any  part  of  principal  or  of  the  interest  to  rebut  the  presumption. 
It  is  true  that  Ellen  Henuesy  says  that,  in  1868,  Julia  Magee 
came  to  her  mother's  and  paid  her  $100  upon  the  mortgage. 
In  respect  to  this  testimony,  Julia  Magee  says  she  never  knew 
of  the  existence  of  the  mortgage  until  after  the  death  of  Forbes. 
In  addition  to  this  evidence  of  Julia  Magee,  and  the  length  of 
time  that  has  elapsed  since  the  event  sworn  to,  there  is  the  fa<^ 
that  there  is  nothing  to  show  that  Julia  was  authorized  bj 
Forbes  to  pay  any  sum  upon  principal  or  interest.  Forbes,  and 
not  Julia,  was  the  owner  of  the  land  upon  which  the  mortgage 
was  a  lien.  Besides  the  payment,  if  made,  was  made  thirty- 
years  ago.  It  appears,  further,  that  there  is  no  endorsement  of 
any  sum  of  principal  or  interest  upon  the  bond  or  mortgage. 
The  only  element  of  fact  remaining  to  be  considered  is  the  kin- 
ship of  the  parties.  It  is  in  evidence  that  Catharine  Bradley 
was  well  to  do ;  therefore,  it  is  ai^ued  that  it  can  be  inferred 
that  she  purchased  and  held  this  mortgage  for  the  purpose  of 
assisting  Julia  Magee,  who,  as  has  been  already  remarked,  was 
permitted  by  Forbes  to  have  the  benefit  of  the  equity  of  redemp- 
tion. This  seems  to  me  a  very  slender  foundation  to  overturn 
the  presumption  arising  from  this  long  period  of  time.  For 
aught  that  appears,  Forbes  was  as  able  to  pay  the  mortgage  as 
his  sister  was  to  forego  payment.  What  pccurred  between  them 
during  this  thirty  years  in  relation  to  it,  what  arrangements 
were  made  in  regard  to  its  payment,  what  understanding  was 
entered  into  in  respect  to  its  enforcement,  surrender  or  payment, 
can  DOW  never  be  known,  as  the  mouths  of  both  Forbes  and 
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Catharine  are  closed  by  death.  For  the  very  reason  that,  by 
this  lapse  of  time,  all  means  of  proof  have  been  extinguished,  as 
a  matter  of  public  policy  the  presumption  of  payment  should 
be  permitted  to  remain.  In  my  judgment  the  mortgage  is  not 
a  lien. 

The  next  question  is  whether  the  liens  of  the  legacies,  charged 
by  the  will  of  John  Holland  and  of  Nancy  Holland  upon  por- 
tions of  the  estate,  still  exist.  In  respect  to  the  matter  of  pre- 
sumption of  payment,  these  legacies  stand  upon  much  the  same 
^footing  as  the  mortgage.  I  take  it  that  the  equitable  rule  is 
diat  a  suit  to  recover  a  legacy  will  be  barred  by  the  same  delay 
as  is  sufficient  to  prevent  a  recovery  upon  a  mortgage. 

It  is  true  that  there  is  no  special  statute  of  limitations  apply- 
ing to  the  recovery  of  legacies,  and  that  the  general  statute  does 
not  reach  such  suits,  because  such  statutes  are  not  recognized  in 
cases  of  express  trusts,  and  executors  or  administrators  are  re- 
garded as  trustees  of  an  express  trust  {Hedges  v.  Norris,  6  Stew, 
Eq.  19S) ;  yet,  as  in  the  case  of  mortgages,  a  court  of  equity 
will,  in  analogy  to  the  statute  of  limitations,  raise  a  presumption 
after  the  lapse  of  twenty  years  that  a  legacy  has  been  paid. 
Hayes  v.  WhitaU,  2  Beas.  Sp. 

As  to  what  circumstances  will  suffice  to  rebut  this  presump- 
tion, there  seems  to  exist  some  contrariety  of  judicial  sentiment. 

In  Jones  v.  TwrberviUej  iS  Ves.  Jr.  11,  A.,  by  will,  charged  all 
his  estate,  generally,  with  the  payment  of  debts  to  legatees.  A 
bill  was  filed  by  tlie  second  husband  of  a  legatee  after  her 
death.  Forty  years  had  elapsed  without  demand.  The  plaintiflF 
proved  that  another  legacy  of  ten  thousand  guineas  was  not 
paid,  and  also  offered  to  read  the  evidence  of  some  bond  credi- 
tors that  debts  due  to  them  had  not  been  paid.  The  bill  also 
allied  the  existence  of  certain  infancies  during  the  time.  The 
court  reftised  to  entertain  the  suit. 

In  Camppell  v.  Graham,  1  Russ.  &  M.  468^  the  failure  to 
bring  a  bill  for  a  legacy  for  twenty-eight  years,  although  the 
legatees  had  left  Jamaica,  where  the  assets  were  to  be  adminis- 
tered, previous  to  testator^s  death  and  never  returned  there,  was 
held  to  bar  the  suit 
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In  Pickering  v.  Stamford^  2  Ves.  Jr.  ^7^,  Lord  Alvanljr,  master 
of  the  rolls,  acknowledged  the  rule  laid  down  in  Janes  v.  !ZVir- 
hervUUy  and  said  :  '^  I  should  have  held  that  where  an  executor, 
twenty  years  after  the  death  of  the  testator,  sells  leasehold  estate 
upon  which^  legacies  have  been  charged,  and  no  demand  has  been 
made  during  all  that  time,  there  was  evidence  that  the  charge 
had  been  paid." 

On  the  other  hand,  in  Ravenscrofi  v.  FrUbyy  1  Call  16y  one 
Morris  died  in  1789.  He  had  left  his  property  in  a  state  of 
extreme  embarrassment.  It  was  improbable  that  the  assets 
could  ever  be  sufficient  for  the  payment  of  the  whole  of  his  lia- 
bilities. Of  all  the  property  the  mortgagees  were  in  posBesBion 
whose  redemption  must  have  preceded  the  application  of  the 
l^acies  to  the  purposes  of  the  will. 

It  was  held  that,  under  these  circumstances,  a  presamption  of 
payment  of  the  l^acies  did  not  arise  from  lapse  of  over  twenty 
years. 

In  my  judgment,  there  is  evidence  which  rdrats  die  presamp- 
tion of  payment  of  some  of  these  l^acies. 

Julia  Magee  swears  positively  that  her  lega^  was  never  pod. 

John  Donnelly  swears  with  equal  positiveness  that  hb  legacy 
was  not  paid. 

Thomas  Holland  is  dead,  bnt  his  wife  swears  that  he  never 
received  the  benefit  of  the  $600  which  was  to  be  raised  oat  of 
the  property  under  the  terms  of  his  father's  will. 

She  married  Thomas  in  1860,  before  the  death  of  the  father 
of  Thomas,  and  she  still  survives.  It  is  absolutely  incredible 
that  the  provisions  in  the  father's  will  could  have  been  executed 
without  her  knowledge. 

In  respect  to  the  legacies  to  Eliza  Kavanagh  and  Diana  BtmI- 
ley,  there  is  no  evidence  that  they  were  paid  or  were  not  paid. 
To  overcome  the  presumption  of  payment  which  thirty  years' 
delay  to  make  a  claim  for  their  payment  raises,  there  is  notliing 
but  the  conditions  which  existed  during  this  period.  But  it 
seems  impossible  to  say  that  those  conditions  were  so  repugnant 
to  probability  of  their  payment  as  to  overcome  the  contrary 
presumption.     Edward  says  he  thinks  his  legacy  was  paid.    It 
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is  charged  in  the  bill  and  undenied  in  auy  answer  that  Margaret 
Doyle's  was  paid. 

Now,  where  it  is  proved  that  some  were  paid  and  some  were 
left  unpaid,  it  is  difficult  to  see  how  any  reliable  inference  can 
be  drawn  as  to  the  payment  of  another  legacy,  concerning  which 
there  is  absolutely  nothing  in  the  testimony  except  that  the  same 
condition  of  affairs  existed  in  respect  to  these  legatees  as  existed 
in  r^rd  to  both  the  paid  and  unpaid  legatees. 

I  am  constrained  to  hold  that  the  I^acy  to  Eliza  Kavanagh 
and  the  legacy  to  Diana  Bradley  are  presumed  to  have  been 


I  will  advise  a  decree  that  the  property  be  sold;  that  the 
mortgage  held  by  Catharine  Bradley  is  paid ;  that  the  legacy 
given  to  Edward  Holland  is  paid ;  that  the  legacy  for  $600  given 
to  Thomas  Holland,  with  interest,  is  a  first  lieu  upon  the  pro- 
ceeds of  the  sale  of  the  undivided  one-half  interest  in  said  lands; 
that  the  legacy  of  $3,000  to  Julia  Magee,  and  the  legacy  of  |300 
fco  John  Donnelly,  are  liens  upon  the  other  half  interest  in  said 
lands. 

As  the  value  of  the  land  seems  to  be  insufficient  to  pay  the 
l^cies  to  Julia  Magee  and  John  Donnelly  in  full,  they  must 
be  paid  ratably. 


-^f^- 


Henry  W.  Johnson,  executor  &c.  of  Peter  P.  Conover,  ^ 

deceased, 


HuLDAH  H.  Conover  et  al. 

L  A  bequest  to  a  wife  of  ^'  the  sum  of  eight  thousand  dollars  invested  in 
stodcs,  the  interest  to  be  paid  to  her  during  her  life/'  is  a  demonstrative  legacy. 

2.  This  legacy  is  not  a  charge  upon  the  real  estate,  either  by  reason  of  an 
equitable  conversion  of  the  realty,  inasmuch  as  the  order  to  sell  the  real  estate 
is  for  the  purpose  of  distribution  and  not  to  pay  legacies ;  or  by  a  gift  of  the 
residue  of  the  real  and  personal  property  in  one  mass,  inasmuch  as  the  last 
clause  of  the  will  contains  a  gift  of  all  the  proceeds  of  the  sale  of  the  real 
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Messrs,  Hawkins  &  Durand,  for  the  oomplainaDt. 

Mr.  H'ank  P.  McDermott,  for  the  residuary  legatees. 

Mr.  Alfred  Walling^  for  the  executor  of  Margaret  Conoven 

Reed,  V.  C. 

This  bill,  although  filed  in  the  nature  of  a  bill  of  interpleader, 
is  in  reality  a  bill  by  an  executor  to  obtain  a  decree  oonstruing 
the  will  of  his  testator. 

The  first  question  propounded  is  whether  the  bequest  to  testa- 
tor^s  wife  of  "  the  sum  of  eight  thousand  dollars,  invested  in 
stocks,  the  interest  thereof  to  be  paid  to  her  during  life,*'  is  a 
specific  or  a  demonstrative  legacy. 

The  second  question  is  whether,  if  it  be  a  general  legacy,  it  is 
chargeable  upon  the  real  estate  of  the  testator. 

The  facts  of  the  case  are  these :  Peter  P.  Conover  died  Novem- 
ber 15th,  1890.  By  his  will,  afler  directing  his  debts  and  funeral 
expenses  to  be  paid,  he  proceeded  as  follows : 

"Item.  1  give  and  beqneath  unto  my  beloved  wife,  Margaret,  the  use  of  all 
my  household  goods  and  furniture  of  every  kind  and  description  during  her 
life,  empowering  her  to  distribute  the  said  property,  or  any  part  thereof,  to 
such  of  my  children  as  she  shall  think  proper  to  give  the  same,  and  in  case 
she  should  die  without  disposing  of  the  same,  then  I  order  the  same  to  be 
sold,  and  the  proceeds  to  be  disposed  of  as  hereinafter  directed. 

**Iiem.  I  give  and  devise  to  my  wife,  Margaret,  during  her  life,  the  use  of 
my  dwelling-house  and  lot  whereon  I  now  live,  also  all  my  other  real  estate  for 
life,  empowering  my  executors  herein  named,  with  the  consent  of  my  wife,  to 
sell  and  dispose  of  any  part  thereof,  at  public  or  private  sale,  as  they  shall 
esteem  for  the  best  interest  of  my  estate,  and  invest  the  proceeds  of  such  sale 
in  bonds  and  mortgages  or  government  securities,  and  pay  the  interest  thereof 
to  my  wife  during  her  lifetime. 

"/tem.  I  give  and  bequeath  unto  my  beloved  wife,  Margaret,  the  sum  of  eig^t 
thousand  dollars,  invested  in  stocks,  the  interest  whereof  to  be  paid  to  her 
during  life. 

**Item,  Whereas,  I  have,  for  a  nominal  consideration  (no  money  being  paid), 
conveyed  to  my  son,  John  H.  Conover,  a  house  and  lot  in  the  village  of  Key- 
port,  I  order  and  direct  my  executors  not  to  exact  from  my  son  John  the  pay- 
ment of  any  money  for  said  property,  he  having  the  right  to  dispose  of  the 
same  without  accounting  to  my  estate. 
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"/(fm.  I  giTe  and  bequeath  onto  my  wife,  Margaret,  the  interest  of  all  m j 
personal  property  not  hereinbefore  mentioned,  daring  her  lifetime  for  her 
maintenance  and  support. 

"Item.  After  the  decease  of  my  wife,  Margaret,  I  order  and  direct  that  all 
my  real  estate  not  disposed  of  in  the  lifetime  of  my  wife,  be  sold  by  the  sur- 
yiving  executor  of  my  estate,  and  that  with  proceeds  of  sale,  together  with  my 
personal  property,  he  make  distribution  equally  among  all  my  children  and 
my  grandchild,  Peter  Frismuth  (excepting  my  son  John),  share  and  share 
alike,  and  in  event  of  the  death  of  any  of  my  said  children  without  lawful 
issue,  then  I  bequeath  said  share  to  my  children  then  living,  share  and  share 
alike. 

"Item,  I  hereby  empower  my  wife,  if  she  so  elect,  to  devise  the  sum  of  eight 
thousand  dollars,  the  interest  whereof  I  have  before  directed  to  be  paid  to  her/' 

The  widow,  Margaret  Conover,  died  October  Ist,  1893.  She 
left  a  will,  from  which  is  extracted  the  following  clause: 

'^Seoond.  Whereas,  my  late  husband,  Peter  P.  Conover,  in  and  by  his  last 
will  and  testament,  having  given  and  bequeathed  to  me  the  interest  and  income 
of  the  sum  of  eight  thousand  dollars,  and  having  also,  in  and  by  his  said  last 
will  and  testament,  empowered  me  to  bequeath  and  devise  the  said  sum  of 
eight  thousand  dollars,  in  words  as  follows : 

*'Ilan.  I  hereby  empower  my  wife,  if  she  so  elect,  to  devise  the  sum  of  eight 
thousand  dollars,  the  interest  whereof  I  have  before  directed  to  be  paid  to  her. 

**  Now,  therefore,  having  elected  and  hereby  electing  to  exercise  the  said 
power  conferred  upon  me  by  said  last  will  and  testament  of  my  said  husband,  ' 
I  do  hereby  exercise  such  power,  and  in  pursuance  thereof  do  dispose  of  said 
sum  of  eight  thousand  dollars,  as  follows : 

"I  give,  bequeath  and  devise  the  same  unto  my  daughter,  Miss  Huldah 
Conover,  and  in  case  of  the  death  of  my  said  daughter  before  me,  I  do  in  that 
event  give,  bequeath  and  devise  said  sum  of  eight  thousand  dollars  in  equal 
shares  to  my  two  sons,  William  L.  and  Elias  H.  Conover.  And  I  do  hereby 
empower  and  direct  the  surviving  executor  or  the  legal  personal  representative 
of  my  said  hpsband  to  pay  over  and  dispose  of  said  sum  of  eight  thousand  dol- 
lars to  the  persons  to  whom  I  have  given,  bequeathed  and  devised  the  same 
as  aforesaid." 

She  appointed  Alfred  Walling  as  her  executor. 

The  will  of  Peter  P.  Conover,  already  mentioned,  was  exe- 
cuted June  6th,  1878.  At  that  time  he  seems  to  have  had 
money  invested  in  stocks.  He  had  fifty  shares  of  Pittsburg, 
Fort  "Wayne  and  Chicago  preferred  stock  of  the  par  value  of 
$100  per  share.  For  this  stock  he  had  paid  $4,600  in  1868  or 
1869,  but  at  the  time  of  the  execution  of  the  will  it  was  worth, 
ID  the  market,  $6,000. 
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He  also  had  at  this  time,  three  seven-per-oeiit.  bonds  of  the 
CincinDati^  Bichmond  and  Fort  Wayne  railroad,  par  value 
$1,000  each;  the  market  value,  in  1878,  of  this  was  $700  per 
share.  It  is  probable,  but  not  certain,  that  he  had  no  other 
stocks. 

Whether  he  had  any  personal  property  aside  from  this  stock 
and  these  bonds,  in  1878,  does  not  appear  in  the  testimony.  It 
does  appear  that,  at  the  time  of  his  death,  his  personal  estate 
did  not  amount  to  $8,000.  He  died  seized  of  real  estate  worth 
upwards  of  $16,000,  all  of  which  he  had  owned  firom  the  time 
of  the  execution  of  his  will.  The  value  of  his  real  estate  at  the 
time  he  made  his  will  is  estimated  at  $25,000  to  $30,000. 

Testator  sold  the  fifty  shares  of  railroad  stocks,  in  May,  1888, 
for  $7,000. 

In  addition  to  the  testimony  taken  before  the  master  to  show 
these  facts,  there  was  also  testimony  introduced  for  the  purpose 
of  showing  that  a  part  of  the  testators  estate  had  come  to  him 
through  relatives  of  his  wife.  Elias  Conover,  son  of  the  testator, 
testified  that  he  heard  a  conversation  between  his  &ther  and  bis 
mother  more  than  nineteen  years  ago.  His  father,  he  says, 
handed  his  mother  a  paper  and  said : 

^*  *  Mother,  there  is  the  paper  that  I  promised  yon ; '  she  took  it,  looked  at  it 
and  said,  'It  should  have  been  for  $2,000  more' — ^that  it  was  |6,000  she  got  by 
her  father ;  the  $2,000  she  got-  from  her  brother,  her  mother  and  her  aunt ; 
father  said  he  had  no  recollection  of  anything  of  that  kind,  about  the  $2,000 ; 
she  kept  this  paper  for  $6,000." 

This  testimony  was  objected  to  as  incompetent  and  immaterial. 
It  was  material  for  the  purpose  of  showing  an  admission  on  the 
part  of  the  testator  that  he  recognized  his  wife's  claim  against 
him,  of  some  kind,  for  at  least  $6,000,  and  therefore  as  display- 
ing the  relations  existing  between  him  and  his  wife  in  respect  to 
the  proi>erty  at  the  time  he  made  his  will.  But  it  was  delivered 
by  Elias  Conover,  a  party  to  the  suit,  a  son  of  the  testator  and 
a  residuary  legatee  under  the  will  of  his  father.  His  share  of 
the  estate,  and  therefore  his  claim  against  the  executors,  will  be 
affected  by  the  decision  of  the  question  at  issue  in  the  suit. 
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The  executor,  it  is  true,  was  sworn,  but  his  testimony  does  not 
clearly  appear  to  have  been  in  respect  to  transactions  with,  or 
conversations  by,  the  testator.  So  I  think  the  testimony  of 
Eb'as  was  incompetent.     Burnett  v.  Smith,  8  Stew.  Eq,  SlJf,. 

The  first  question,  as  already  observed,  is  whether  the  bequest 
of  the  $8,000,  contained  in  the  third  clause  of  Peter  P.  Conover's 
will,  is  a  specific  or  a  demonstrative  legacy.  The  importance  of 
this  question  arises  out  of  the  fact  that  the  testator  during  his 
life  converted  the  stocks  mentioned  in  that  clause,  so  that  at  his 
death  they  were  non-existent  as  a  part  of  his  estate. 

One  of  the  attributes  of  a  specific,  as  distinguished  from  a 
general  l^acy,  or  from  a  demonstrative  legacy,  is  that  if  the 
property  given  in  specie  does  not  exist  at  the  death  of  the  testa- 
tor, there  is  nothing  upon  which  the  gift  can  take  effect,  and  the 
legacy  is  necessarily  lost. 

A  general  legacy  is  payable  out  of  any  personalty,  or,  if  prop- 
erly chained,  out  of  the  real  estate  of  the  deceased.  In  this 
respect  a  demonstrative  legacy  has  the  quality  of  a  general  legacy. 
It  differs  from  a  specific  legacy  in  this  respect,  that  the  former 
bequeaths  certain  property  in  specie,  while  the  latter  gives  gen- 
erally a  sum  of  money  to  be  primarily  raised  out  of  certain 
specified  property. 

If  there  is  none  of  the  property  existing  out  of  which  it  is  to 
be  raised,  it  becomes  a  general  legacy,  payable  out  of  the  general 
estate.  If  a  part  of  the  property  is  existing,  but  such  part  is 
insuflBcient  to  pay  all  of  the  demonstrative  legacy,  the  remainder 
becomes  a  general  l^acy.  So  it  is  never  adeemed  by  the  non- 
existence of  the  specific  property  out  of  which  it  is  directed  to 
be  raised. 

If,  therefore,  the  gift  in  question  is  demonstrative,  i.  e.,  of  a 
sum  of  $1,000  to  be  raised  out  of  stocks,  then  the  stocks  not 
being  in  existence  at  the  time  of  Conover's  death,  it  is  a  general 
legacy,  payable  out  of  his  estate  as  such.  If,  however,  the  gift 
was  of  the  stock  in  specie,  nothing  passed  to  his  widow  for  her 
disposition  by  will.  On  account  of  this  liability  to  extinguish- 
ment, contrary  to  the  intention  of  the  testator,  by  the  destruction 
or  conversion  of  the  property  specifically  given,  the  tendency  of 
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courts  is  to  lean  towards  such  a  construction  of  the  will  as  will 
make  the.  bequest  general  or  demonstrative  rather  than  specific. 
Norris  et  al.  v.  Executors  of  Thompson  et  oL^  1  C.  E.  Ghr.  Z18. 

The  language  employed  by  the  testator,  in  making  the  bequest 
now  in  question,  brings  it  within  a  much-discussed  class  of  cases. 
Of  all  the  nice  distinctions  which  have  been  drawn  in  arriving 
at  testamentary  intent,  there  are  none  finer  than  those  which 
have  been  evolved  by  cases  of  gifts  of  money  or  of  a  sum  of 
money,  coupled  with  the  words  "  invested  in  securities,"  or  "  in 
stocks,"  or  "in  shares,"  or  " in  bonds." 

Slight  indications  in  other  parts  of  the  will  are  relied  upon  to 
discover  whether,  by  the  use  of  such  language,  the  testator  meant 
to  give  the  stocks,  or  securities,  or  bonds,  or  shares  in  specie^  or 
whether  he  merely  meant  to  give  a  sum  of  money  which  hap- 
pened to  be  invested  in  such  stocks  or  bonds,  or  was  to  be  so 
invested,  and  so  meant  to  indicate  that  the  sum  of  money  given 
was  to  be  paid  out  of  such  securities.  Perhaps  the  most  cited 
case,  in  the  English  court  of  chancery,  is  Mytton  v.  Mytton^ 
L.  R.  19  Eq.  Cos.  SO.  A  testatrix,  having  £3,000  East  India 
debenture  bonds,  gave  a  legacy  to  her  executors,  in  trust,  to  pay 
to  her  nephew,  "  the  sum  of  £3,000  invested  iii  Indian  securi- 
ties." Vice-Chancellor  Malins  held  this  to  be  a  demonstrative 
and  not  a  specific  legacy.  In  the  subsequent  case  of  Page  v. 
Young,  L.  R.  19  Eq.  Cos.  501,  there  was  a  bequest  to  '*  my 
dear  sister  "  of  the  interest  of  £4,500  in  the  funds  for  her  abso- 
lute use  and  benefit.  This  bequest  was  followed  by  specific  gifts 
to  the  same  l^atee,  then  followed  the  words  "  at  her  death  to 
M.  A.  H.,  the  funded  property  to  H.  Y."  The  same  vice-chan- 
cellor who  had  decided  Mytton  v.  Mytton  held  that  this  bequest 
was  specific,  because,  looking  at  the  situation  of  the  testatrix,  he 
was  of  the  opinion  that  she  intended  to  mean  "  my  money  that 
is  now  in  the  funds." 

The  last  reported  case  decided  by  the  English  equity  courts, 
of  which  I  am  informed,  is  that  of  PraU  v.  PraU,  L.  R.  Ch,  491 
(1894).  The  bequest  in  this  case  was  of  £800,  invested  in  two 
and  a  half  consols.  Judge  North,  aft;er  a  review  of  many  cases, 
held  that  this  was  a  specific  bequest  of  the  consols.    He  admits 
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that  the  only  point  of  difl'erence  between  this  bequest  and  the 
one  in  Mytton  v.  MyUon,  supra,  consists  in  the  &ct  that  in  the 
former  the  testator  gives  "  the  sum  of  £3,000/'  while  in  the 
latter  he  gives^  not  the  sum  of^  but  simply  £800.  He  seems 
to  think  that  there  is  a  distinction  between  the  gift  of  ^^the 

sum  of  £ invested  in  securities''  and  of  "£ invested  in 

securities." 

In  Giddingif  Executors  v.  Seward  et  ux.,  16  N,  Y.  S66,  the 
bequest  was  ''of  the  sum  of  $1,200  and  interest  on  the  same 
contained  in  a  bond  and  mortgage."  There  was  a  subsequent 
provision  that  the  sum  was  given  to  the  legatee  for  life,  with  a 
limitation  over.  The  New  York  court  of  appeals  held  this  to 
be  a  demonstrative  legacy.  Judge  Selden  says :  "  The  form  of 
expression  is  not  one  that  would  naturally  be  chosen  to  manifest 
an  intention  to  make  a  specific  bequest  of  the  bond  and  mortgage 
itself.  The  leading  subject  of  the  gift  is  not  the  bond  and  mort- 
gage, but  the  sum  of  money  mentioned." 

Little  assistance  in  arriving  at  testamentary  intention  in  this 
respect  is  to  be  obtained  from  an  examination  of  the  cases  in 
detail.  Such  an  examination  would  show  that,  in  determining 
whether,  by  the  use  of  this  formula,  the  testator  means  to  give 
the  sum  of  money  or  to  give  the  specific  stock  or  share  or  bond 
ID  which  it  is  invested,  every  expression  in  the  will  is  scanned 
to  arrive  at  the  intention  of  the  testator.  When  there  cannot  be 
found  any  particular  language  which  can  be  pressed  into  use  for 
this  purpose,  then  the  courts  seem  to  go  upon  the  ground  that 
the  testator  is  presumed  to  have  intended  to  make  a  sensible  and 
equitable  disposition  of  his  property,  and  if  the  bequest  is  to  a 
person  so  related  to  the  testator  that  the  ademption  of  the  gift 
could  not  have  been  anticipated  by  the  testator,  then  the  bequest 
will  be  held  to  be  general,  to  save  it  from  extinction.  This 
seems  to  have  been  the  ground  upon  which  Mytton  v.  Mytton^ 
supraj  and  Pctge  v.  Yowngy  aupray  were  decided. 

If,  in  the  present  case^  there  were  no  testimony  exhibiting  the 
eharaeter  of  the  property  owned  by  the  testator  at  the  date  of 
the  execution  of  his  will,  I  think  it  would  be  clearly  inferable 
that  the  testator,  in  using  the  quoted  language,  meant  $8,000 
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which  was  to  be  invested  in  stocks.  This  would  undoubtedly 
fix  upon  the  gift  the  character  of  a  general  and  not  of  a  specific 
l^acy.  The  fact  disclosed  in  the  testimony  upon  which  an  argu- 
ment in  favor  of  regarding  it  as  a  specific  gift  of  the  stocks,  is 
that  it  seems  almost  certain  that,  at  the  time  of  executing  the 
will,  the  testator  held  stock  and  bonds  of  the  nominal  value  of 
J8,000 ;  therefore,  it  can  be  ai'gued,  he  must  have  meant  to  give 
the  sum  of  $8,000  then  invested  in  stock.  If  he  had  used  the 
form  of  expression,  "  now  invested  in  stocks,''  it  would,  accord- 
ing to  Vioe-Chancellor  Malins,  in  Page  v.  Young^  have  implied 
a  specific  bequest.  In  Robinson  v.  Addison^  2  Beav.  616 j  how- 
ever, the  testator  owned  fifteen  and  a  half  shares  of  the  Leeds 
and  Liverpool  Canal  Company.  He  gave  in  trust  to  one  l^atee 
five  and  a  half  shares  in  the  Leeds  and  Liverpool  Canal  Com- 
pany, to  another  five  shares,  and  to  still  another  five  shares. 
The  bequest,  it  is  perceived,  was  of  the  exact  number  of  shares 
owned  by  the  testator  at  the  time  of  the  execution  of  the  will, 
and  yet  it  was  held  to  be  a  general  legacy.  The  master  of  the 
rolls  remarked,  "there  is  no  description  or  reference  to  show 
that  he  meant  the  particular  shares  which  he  had  at  the  date  of 
the  will.'' 

Looking  at  the  form  of  words  employed  in  making  the  present 
bequest  and  at  the  whole  face  of  the  will,  it  is  difficult  to  say 
whether  the  testator  meant  to  give  absolutely  the  sum  of  $8>,000 
or  to  give  the  stocks  and  bonds  of  the  nominal  value  of  $8,000. 
It  is  to  be  remarked,  however,  that  if  he  had  intended  to  make 
a  specific  gift  of  the  stock  and  the  bonds,  it  would  have  been 
easy  for  him  to  have  given  them  by  name.  But,  by  employing  the 
words  "  the  sum  of  $8,000,"  in  the  first  clause,  and  by  repeat- 
ing it  in  the  succeeding  clause,  he  has  left  it  doubtful  whether 
his  intention  was  not  to  give  the  sum  of  $8,000,  which  happened 
at  that  time  to  be  invested  in  what  he  termed  "stocks."  It  is 
probable  that  he  had  no  notion  that,  in  case  of  the  fluctuation  in 
the  value  of  stocks,  or  from  any  reason,  it  should  become  politic 
to  change  these  securities,  the  gift  would  thereby  become  extin- 
guished. I  shall  therefore  lean  towards  that  construction  which 
prevents  ademption,  and  hold  this  to  be  a  demonstrative  l^acy. 
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The  next  question  to  be  resolved  is  whether  this  l^acy  is  a 
charge  upon  the  real  estate  of  the  testator.  If  so,  it  must  be 
diarged  by  express  words  or  by  necessary  implication. 

There  are  no  express  words  charging  it  upon  the  land.  But 
it  is  claimed  that  there  are  several  features  in  the  will  which 
display  an  intention  that  the  legacy  shaU  be  paid  out  of  the 
realty  in  default  of  sufficient  personal  property.  It  is  insisted 
that  the  will  provides  for  an  equitable  conversion,  by  which 
the  realty  becomes  personalty  for  all  the  purposes  of  the  will, 
including  the  payment  of  this  l^acy. 

In  scanning  the  will,  it  will  be  perceived  that  the  testator 
confers  upon  his  executors  the  power  to  sell,  during  the  life  of 
his  widow  and  with  her  consent,  any  part  of  his  real  estate. 
This,  however,  is  not  a  conversion,  for  the  power  to  sell  is  a 
discretionary  one,  and  not  a  direction  to  sell.  Then  there  is  a 
further  power  given.  After  the  death  of  the  widow,  the  execu- 
tors are  ordered  to  sell  the  real  estate  and  distribute  the  proceeds 
to  certain  persons  in  certain  proportions.  This  is  a  peremptory 
order  to  sell.  But  it  is  apparent  that  this  direction  to  sell  upon 
the  arrival  of  the  period  for  distributing  the  estate,  is  only  for 
the  purpose  of  distribution.  Now,  no  rule  is  more  entirely  set- 
tled than  that  a  conversion,  directed  to  be  made  for  a  particular 
purpose,  transmutes  the  character  of  the  property  only  so  far  as 
is  necessary  to  efiTectuate  that  purpose.  If  it  is  for  the  purpose 
of  paying  legacies,  it  will  not  throw  open  the  fund  to  simple 
contract  creditors.     2  Jai^m,  Wills  ^17. 

But  it  is  said  that  the  object  of  this  conversion  is  for  all  the 
purposes  of  ad  ministration.  In  support  of  this  the  case  of  SmWi^s 
Ececutrix  v.  First  Presbyterian  Church  of  Bloomsbury,  11  C  E. 
Gr.  132 y  is  cited.  That  case,  however,  is  dissimilar  in  its  features 
from  this.  There  are  several  particulars  in  which  it  differs,  and 
upon  these  particular  features  the  chancellor  relied  in  holding 
that  the  testator  intended,  in  that  case,  an  out-and-out  conversion 
for  all  the  purposes  of  the  will.  From  the  will,  taken  together 
with  the  testimony  in  that  case,  the  chancellor  found  that  it  was 
apparent  to  the  testator,  at  the  time  he  made  his  will,  that  his 
personalty  was  entirely  inadequate  to  pay  his  debts  and  legacies. 
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Again,  the  testator  directed  a  part  of  his  realty  to  be  sold,  and, 
out  of  the  price,  that  all  debts  should  be  '^  first  paid."     This  was 
held  to  import  that  legacies  should  be  subsequently  paid  out  of 
the  same  fund.     Again,  the  testator  expressed  an  intention  to 
dispose  of  his  whole  property,  while,  in  fact,  if  the  proceeds  of 
the  land  were  not  applicable  to  the  payment  of  the  l^acies, 
it  was  not  disposed  of  at  all  by  the  will.     Now^  none  of  these 
features  appear  in  the  present  instance.     It  does  not  appear  that 
the  testator  knew  that  his  personalty  was  insufficient  to  pay  hia 
debts  as  well  as  this  legacy.     Again^  there  is  no  clause  ordering 
his  debts  to  be  paid,  first  or  last,  out  of  the  proceeds  of  any 
real  estate.    Again^  it  does  not  appear  that  the  testator  knew 
that  he  would  die  intestate,  if  this  legacy  was  not  paid  out  of  tlie 
proceeds  of  his  realty.     All  the  features,  therefore,  which  were 
relied  upon  in  the  preceding  case,  as  the  ground  of  decision,  are 
absent  from  this.     It  may  be  remarked,  also,  that  the  clause  pro- 
viding for  the  sale  of  land  and  distribution  of  proceeds  is  the 
same  as  that  found  in  the  will  construed  in  Leigh  v.  Savidge^ 
1  McCart.  125.     The  question  in  that  case  was  whether  certain 
l^acies  were  chargeable  upon  the  land.     It  was  held  that  they 
were,  but  the  direction  for  sale  and  the  division  of  the  proceeds, 
was  not  even  advanced  as  a  ground  for  reaching  that  result     It 
seems  to  me  that  the  sale  of  the  real  estate  made  during  the  life 
of  the  widow,  under  the  discretionary  power,  as  well  as  the  sale 
ordered  to  be  made  at  her  death,  were  for  purposes  other  than 
the  payment  of  this  legacy. 

But  it  is  insisted  that,  at  least,  the  proceeds  of  the  sale  of  real 
estate  made  during  the  life  of  the  widow,  with  her  consent,  must 
be  r^arded  as  personalty,  otherwise  the  testator  died  intestate  as 
to  the  proceeds  of  such  sale,  and  that  if  it  be  regarded  as  per- 
sonalty at  all,  it  is  applicable  to  the  payment  of  this  legacy. 

As  already  stated,  the  testator  did  empower  his  executor  to 
sell  any  of  his  real  estate,  with  the  consent  of  the  widow  daring 
her  life,  and  to  invest  the  proceeds  thereof,  and  to  pay  her  the 
interest  arising  from  the  same  during  her  life.  This  power  was 
so  far  executed  that  there  appears  to  have  been  sold  during  this 
period  enough  of  the  real  estate  to  realize  the  sum  of  $2,250. 
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If  this  sum  is  to  be  r^arded  as  real  estate  for  all  purposes^  then 
in  respect  to  it  the  testator  undoubtedly  died  intestate.  This 
appears  from  the  last  clause  of  the  wiU^  in  which  he  orders  his 
real  estate  to  be  sold  afler  the  death  of  his  widow^  and  the  pro- 
ceeds of  such  sale,  together  with  his  personal  property,  to  be  dis- 
tributed. All  that  was  to  be  distributed,  therefore,  of  his  real 
estate,  under  this  clause,  was  such  as  was  sold  subsequent  to  the 
death  of  the  widow.  The  real  estate,  which  produced  the  $2,250, 
having  been  sold  before  the  death  of  the  widow,  these  proceeds 
were  unaffected  by  this  clause,  unless  the  testator  regarded  it  as 
personalty  for  the  purpose  of  distribution,  after  his  widow's 
death,  as  well  as  for  the  purpose  of  investment  during  her  life. 
In  my  judgment,  this  was  his  intention.  He  regarded  any 
money,  or  evidence  of  debt  existing  at  the  arrival  of  the  period 
of  distribution,  whether  derived  from  the  previous  sale  of  realty 
or  not,  as  personal  property  for  the  purpose  of  distribution;  If 
this  was  his  intention,  then  he  did  not  die  intestate  of  any  portion 
of  his  estate. 

But  if  this  view  is  erroneous,  still  there  is  absolutely  notliing 
to  show  that  he  expected  that  any  property  sold  during  the  life 
of  his  widow  would  be  required  to  pay  this  legacy,  and  that  by 
such  application  intestacy  would  be  prevented.  So  I  conclude 
there  was  no  conversion  of  the  property,  except  for  the  purpose 
mentioned,  which  purpose  did  not  include  the  payment  of  this 
legacy. 

But  the  appointee  of  the  widow  invokes  another  rule  of  con- 
struction, which,  it  is  claimed,  charges  this  legacy  upon  the  land. 
This  doctrine  is  known  as  the  rule  in  Oreville  v.  Broum^  adopted 
by  the  court  of  appeals  in  the  case  of  Cdrmne  v.  Corwine,  9  C.  E, 
Or.  579,  and  followed  and  explained  in  Johnson  v.  Povlson,  5 
Stew.  Eq.  S90.  This  doctrine  is,  that  where  legacies  are  given 
generally,  and  the  residue  of  the  real  and  personal  property  is 
afterwards  given  in  one  mass,  the  legacies  are  a  charge  upon  the 
residuary,  real  as  well  as  personal  property. 

But  there  is  no  blending  of  a  i*esidue  of  real  or  personal  prop- 
erty in  this  will — the  whole  proceeds  of  the  real  estate  are  given 
in  the  last  clause. 
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I  will  advise  a  decree,  therefore,  that  the  sum  of  $8,000  was 
given  as  a  demonstrative  legacy,  but  that  it  was  not  chargeable 
upon  the  real  estate  of  the  testator. 


M  344,  _^___^___ 
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\l4^1  John  Ruckelshaus 

54    3441 

P66  ioo|  t;. 

Charles  Borcherling. 

A  tenant  by  the  curtesy,  having  let  to  a  tenant  a  store  which  his  deceased 
wife  had  owned,  died  daring  the  term.  At  his  death  there  was  found  a 
recorded  deed  of  said  store,  purporting  to  have  been  made  to  him  by  the 
heiress- at-law  of  hb  wife,  of  which  deed  the  lessee  of  the  store  was  informed, 
and  thereupon  paid  his  rent  to  the  agent  of  the  heirs  of  the  lessor,  who  dis- 
tributed it  to  the  numerous  heirs,  who  were  living  in  different  parts  of  the 
United  States.  After  the  death  of  the  lessor,  the  heiress-at-law  was  apprised 
of  the  existence  of  the  deed  purporting  to  have  been  made  by  her,  bat  failed 
to  inform  the  lessee  that  she  repudiated  the  deed  and  claimed  to  be  the  owner 
of  the  store.  Sixteen  months  after  the  lessor's  death  she  began  an  action  of 
ejectment  against  the  lessee,  claiming  that  the  said  deed  was  a  nullity,  and 
she  recovered  judgment — Heldf  that  the  heiress  will  be  restrained  from  com- 
pelling a  repayment  of  the  rent  due  from  the  time  of  the  lessor's  death  to  the 
time  of  beginning  the  action  for  ejectment,  on  the  ground  that  she  had  estopped 
herself  by  her  silence,  when  she  should,  under  the  circumstances,  have  warned 
the  tenant  of  the  invalidity  of  the  deed. 


On  bill,  answer  and  proofs. 

Mr,  Joseph  CouUy  for  the  complainant. 

Mr.  Chauneey  G,  Parker  and  Mr,  Cortlandt  Parker^  for  the 
defendant. 

Reeb,  V.  C. 

The  facts  set  up  in  the  bill  will  be  found  stated  in  detail  in 
the  opinions  delivered  in  this  court  and  in  the  court  of  errors 
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and  appeals  when  this  cause  was  before  those  courts  on  demurrer 
to  the  bill.    S  Dick.  Ch.  Rep.  436;  4  Dick.  Ch.  Rep.  Slfi. 

The  following  statement  is  deemed  sufficient  for  the  present 
purposes. 

Kuckelshans,  the  complainant,  was  a  tenant  of  Hugh  H.  Mo- 
CuUoch  under  a  five-years'  lease,  which  would  expire  on  April 
1st,  1885.  McCuUoch  died  on  May  3d,  1883.  The  rented 
premises  had  been  the  property  of  McCulloch's  deceased  wife. 
McCulloch's  estate  at  the  time  of  the  renting  was  that  of  tenant 
by  the  curtesy.  At  his  death  the  heir-at-law  of  his  deceased 
wife  was  her  sister,  Mrs.  Mary  J.  Oehme.  There  was,  in  fact, 
upon  record  at  the  time  of  McCuUoch's  decease,  a  deed  purport- 
ing to  be  made  by  Mrs.  Oehme,  conveying  the  rented  property 
to  McCuUoch  in  his  lifetime. 

Upon  McCulloch's  death,  Ruckelshaus  was  concerned  to  know 
to  whom  he  should  thereafter  pay  his  rent.  In  the  absence  of 
any  conveyance  by  the  heiress,  Mrs.  Oehme,  to  McCuUoch,  the 
rent  would  be  naturally  paid  to  the  former.  Ruckelshaus,  upon 
inquiry,  however,  was  informed  of  the  fact  that  Mrs.  Oehme 
had,  during  McCuUoch's  life,  made  the  deed  mentioned.  Ruck- 
elshaus thereafter,  for  about  sixteen  months,  paid  the  rent  to  the 
agent  of  the  heirs  of  McCuUoch,  who  distributed  it  to  numerous 
heirs  living  in  different  parts  of  the  United  States. 

On  July  20th,  1884,  Mrs.  Oehme,  claiming  that  the  deed 
which  purported  to  have  been  made  by  her,  conveying  the  prop- 
erty to  McCuUoch,  was  obtained  by  fraud,  and  that  Ruckelshaus' 
term  had  expired  with  the  death  of  McCuUoch,  began  an  action 
of  ejectment  against  Ruckelshaus.  In  this  action  she  succeeded. 
Following  the  judgment  in  that  case,  she  brought  an  action  for 
mesne  profits  and  recovered  the  value  of  the  premises  from  the 
period  of  McCuUoch's  death  down  to  October  1st,  1885,  when 
Ruckelshaus  began  the  payment  of  the  rent  to  her. 

This  bill  is  filed  to  restrain  the  collection  of  a  part  of  the 
judgment  recovered  for  mesne  profits.  It  is  that  portion  of 
the  judgment  which  includes  the  value  of  the  premises  from  the 
death  of  McCuUoch  to  the  time  of  bringing  the  action  of  eject- 
raeni    The  ground  upon  which  the  court  is  asked  to  restrain 
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the  collection  of  this  portion  of  the  judgment  is  that  Kuckelshaus 
was  led  to  believe,  either  by  the  words  of  Mrs.  Oehme  commu- 
nicated to  him,  or  by  her  silence,  when  it  was  her  duty  to  en- 
lighten him,  that  the  deed  purporting  to  have  been  made  by  her 
to  McCulloch  was  bona  fde,  and  so  he  was  led  to  pay  his  rent 
to  the  heirs  of  McCulloch. 

The  estoppel  thus  raised  against  the  representation  of  Mrs. 
Oehme  is  rested  upon  two  grounds.  The  first  is  that  Mrs. 
Oehme  admitted  that  she  made  the  deed  purporting  to  be  exe- 
cuted by  her  to  McCulloch ;  tliat  she  knew  at  the  time  of  these 
admissions  that  her  words  would  be  communicated  to  Ruckels- 
haus,  and  that  he  would  be  likely  to  shape  his  conduct  by  their 
import 

The  second  ground  is  that,  when  she  should  have  known  that 
Ruckelshaus  was  likely  to  pay  his  rent  to  the  agent  of  the  heirs 
of  McCulloch,  in  the  belief  that  McCulloch  died  seized  in  fee  of 
this  property,  she  did  not  apprise  him  that  she  claimed  to  be 
still  the  owner  of  the  property. 

The  fiicts  upon  which  the  first  insistence  is  rested  are  these : 
It  appears  that  when  McCulloch  died,  one  William  McCulloch, 
a  nephew  of  his,  was  at  his  uncle's  house.  After  his  uncle's 
death,  William  assisted  in  looking  after  his  afiairs.  Among  the 
papers  of  McCulloch,  he  found  two  deeds,  one  purporting  to 
convey  some  harbor  lots  to  McCulloch,  and  another  purporting 
to  convey  to  McCulloch  the  rented  premises  in  question.  These 
deeds  purported  to  be  executed  by  Mary  J.  Oehme. 

William  McCulloch  seems  to  have  asked  a  Mr.  John  H.  Kase 
to  administer  upon  the  estate  of  McCulloch,  deceased.  Mr.  Kase 
excused  himself  from  undertaking  the  office,  on  the  plea  of  the 
pressure  of  his  own  business.  Upon  his  declination,  Charles  M. 
Kase,  the  son  of  John  H.  Kase,  was  selected,  the  father  having 
promised  that  he  would  render  him  what  assistance  he  conid  in 
the  practical  administration  of  the  estate.  Charles  M.  Kase 
having  qualified  as  administrator,  McCulloch  delivered  to  him 
the  two  deeds  mentioned.  Kase  was  not  only  the  administra* 
tor  of  McCulloch,  but  he  was  appointed  the  agent  of  the  heirs 
of  McCulloch, 
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Mr.  Kase  says  that  he  had  an  ioterview  with  Mrs.  Oehine 
apon  an  occasion  when  he  was  examining  the  papers  of  the  de- 
ceased. In  that  interview,  he  says  she  told  him  that  she  had 
conveyed  to  McCulioch  a  part  of  the  harbor  lots.  He  does  not 
say,  however,  that  she  mentioned  the  deed  to  the  Market  street 
property. 

The  principal  witness  for  the  complainant,  as  to  the  admis- 
sions of  Mrs.  Oehme,  is  the  father  of  the  administrator,  Mr. 
John  H.  E[ase,  who  was  interested  in  the  administration  of  the 
estate  in  the  manner  already  mentioned.  His  testimony  is  that 
be  went  to  the  house  of  the  deceased,  where  Mrs.  Oehme  had 
lived  with  McCuUoch  (and  where  she  still  lives),  to  make  an 
inventory,  and  had  several  talks  with  her.  He  says  that,  in 
one  of  these,  which  occurred  one  or  two  weeks  after  the  letters 
of  administration  were  taken  out,  these  deeds  were  mentioned. 
He  says  that  she  told  him  that  she  had  given  a  deed  for  the 
Market  street  property,  but  not  a  deed  for  all  the  harbor  lots. 
He  says  he  told  her  that  his  son  had  a  power  of  attorney,  from 
the  heirs  of  McOulloch,  to  collect  the  rent  of  the  Market  street 
property,  and  that  he  wished  to  inform  Ruckelshaus  of  all  the 
&cts,  so  that  he  would  have  no  hesitation  in  paying  the  rent. 
He  further  says  that  he  communicated  these  facts  to  Ruckels- 
haus, and,  on  one  occasion,  showed  him  the  deed.  He  did  this 
in  response  to  an  inquiry  from  Ruckelshaus,  whether  it  was 
proper  for  him  to  pay  over  the  rent  to  the  agent  of  the  heirs  of 
McCulioch.  Mr.  Kase  also  expressly  states  that  he  never  knew 
that  Mrs.  Oehme  made  a  claim  to  the  Market  street  property 
until  the  action  of  ejectment  was  brought  by  Mrs.  Oehme  to 
gect  Ruckelshaus,  on  July  20th,  1884. 

The  testimony  of  Ruckelshaus  is  to  the  effect  that,  afler  the 
death  of  McCulioch,  he  had  hesitated  about  paying  his  rent  until 
assared  that  the  heirs  of  McCulioch  had  the  right  to  receive  it. 
He  supports  the  testimony  of  Mr.  Kase  that  a  deed  was  shown 
him,  and  that  Mr.  Kase  repeated  to  him  the  conversation  which 
he  says  he  had  with  Mrs.  Oehme.  This  is  the  substance  of  the 
testimony  for  the  complainant  upon  this  point. 

The  principal  witness  for  the  defence  is  John  Eastwood.    His 
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testimony  goes  to  directly  contradict  the  testimony  of  Kase,  that 
he  never  knew  that  Mrs.  Oebme  made  any  claim  to  the  Market 
street  property  until  July  20th,  1884.  Eastwood  says  that,  in 
the  beginning  of  the  summer  of  1883  he  heard  a  conversation 
between  Mr.  Kase  and  Mrs.  Oehme,  in  which  conversation  Mrs. 
Oehme  repudiated  the  suggestion  of  Kase  that  she  had  parted 
with  her  interest  in  the  Market  street  property. 

His  statement  is  this :  He  was  passing  the  Second  National 
bank,  on  his  way  to  the  railway  station,  to  take  a  train  for  New 
York  city.  Mr.  John  H.  Kase  and  Mrs.  Oehme,  he  thinks, 
were  standing  near  the  bank  door,  and  as  he  passed,  Mrs.  Oehme 
called  to  him.  He  said  to  her  that  he  could  not  stop,  because  he 
was  on  his  way  to  the  train.  He  says  that  Mr.  Kase  and  Mrs. 
Oehme  were  talking  quite  excitedly,  and,  as  he  ^thered,  about 
some  rents  which  Mr.  McCulloch  had  collected. 

Mr.  Kase  said  to  her : 

"  *  You  know,  Mrs.  Oehme,  that  you  do  not  own  the  property  in  Market 
street— the  Euckelshaus  property;'  her  reply  was,  *  What  do  you  say — I  don't 
own  that  property?'  he  said,  *No,  you  don't;*  and  she  said,  'Well,  if  I  don't 
own  it,  I  should  like  to  know  who  does,  and  I  will  let  you  see  who  owns  it 
before  you  get  through  with  me.' " 

The  witness  says  that  he  then  told  Mrs.  Oehme  to  go  to  a 
lawyer,  and  Mr.  Kase  acquiesced  in  this  advice  and  said :  "  I  will 
send  you  to  a  lawyer."  She  replied  to  Mr.  Kase,  "  I  will  not 
go  to  any  lawyer  you  recommend,"  and  then  asked  Mr.  East- 
wood if  he  would  recommend  one,  and  Mr.  Eastwood  told  her 
to  go  to  Mr.  Borcherling. 

Mr.  Borcherling,  who  was  also  sworn  as  a  witness,  says  that 
Mrs.  Oehme  appeared  at  his  oflSce  with  Mr.  Kase,  obviously  on 
the  heels  of  the  conversation  above  detailed. 

I  have  now  stated  the  substance  of  the  testimony  upon  this 
phase  of  the  case.  It  is  perceived  that  the  statement  of  Mr. 
Eastwood,  if  true,  seems  to  be  entirely  destructive  of  the  theory 
that  Mrs.  Oehme  had  acknowledged  her  deed  in  her  interview 
with  Mr.  Kase,  upon  which  fact  the  first  element  of  estoppel 
rests,  for  it  is  incredible  that  she  should  have  understandingly 
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recognized  the  genuineness  of  that  deed  in  her  interview  with 
Mr.  Elase  in  June,  and  then,  about  the  same  time,  should  have 
indignantly  refuted  his  statement  that  she  did  not  own  the 
Market  street  property. 

While  Mr.  Eastwood's  testimony,  when  sworn  upon  a  previous 
trial  between  the  same  parties,  varied  somewhat  in  details  from 
his  testimony  here,  it  was,  in  substance,  identical  as  to  the  recol- 
lection of  the  remarks  of  Mrs.  Oehme  concerning  her  title  to  the 
Market  street  property,  Mr.  Eastwood  had  no  interest  whatever 
in  the  matter,  and  while  the  repetition  of  the  words  of  a  conver- 
sation is  always  to  be  viewed  with  circumspection,  it  does  not 
seem  possible  for  him  to  have  been  mistaken  as  to  the  general 
import  of  this  conversation  in  respect  to  the  point  in  issue. 

Neither  had  Mr.  Elase  any  personal  interest  in  the  matter. 
He  was  only,  for  his  son,  representing  the  interests  of  the  heirs. 
I  think  that  he  details  what  he  recollects  as  the  purport  of  his 
conversation  with  Mrs.  Oehme.  He  naturally  assumed  that  the 
deeds  were  all  right.  His  recollection  of  his  interview  with  her 
probably  lefl  an  impression  that  he  had  specifically  informed 
her  of  the  character  and  effect  of  the  deeds,  while  it  may  be  that 
his  reference  to  them  was  not  such  as  to  apprise  her  that  these 
instruments  conveyed  away  the  specific  property  mentioned  in 
them,  and  stripped  her  of  her  title  to  the  Market  street  store. 
I  have  little  doubt  that  he  spoke  to  Ruckekhaus  about  the 
deeds,  and  told  him  that  they  were  all  right,  nor  do  I  doubt  that 
he  thought  they  were  all  right,  and,  at  the  time  he  gave  his  tes- 
timony, that  he  believed  he  had  called  Mrs.  Oehme's  attention 
to  them,  with  the  result  which  he  stated.  It  may  be  that  he  did 
so,  but  I  do  not  think,  in  the  face  of  Mr.  Eastwood's  testimony, 
that  this  fact  is  proved.  It  seems  more  probable  that,  if  he 
spoke  of  this  deed  at  all,  it  was  in  so  general  a  way  that  Mrs. 
Oehme  did  not  realize  what  was  claimed  to  be  its  effect. 

Upon  the  first  ground,  namely,  that  Mrs.  Oehme  represented 
that  the  deed  to  McCuUoch  was  genuine  when  she  was  informed 
that  such  statement  was  needed  to  convince  Ruckekhaus  that  he 
should  pay  his  rent  to  the  agent  of  the  heirs  of  McCuUoch,  I 
think  that  the  complainant  has  failed. 


Digitized  by  LjOOQ  IC 


360  CASES  IN  CHANCERY.  [54  Eq. 

Buckebhaus  v.  Boroherling. 

The  seooDd  ground,  as  already  observed,  does  not  depend  upon 
any  declaration  made  by  Mrs.  Oehme,  but  rests  entirely  upon 
her  silence,  when,  as  it  is  insisted,  the  circumstances  put  upon 
her  the  duty  to  speak. 

The  insistence  is  that  it  is  proved  that  she  was  informed  of 
the  claim  that  she  was  disentitled  to  the  Market  street  property, 
and  that  by  a  deed  purporting  to  have  been  executed  by  her  the 
record  title  was  in  the  heirs  of  McCulloch ;  that  upon  being  so 
informed  she  left  Buckelshaus  in  ignorance  of  the  fact  that  she 
challenged  the  genuineness  of  the  deed ;  that  the  result  of  such 
silence  was  to  permit  Euckelshaus  to  pay  his  rent  to  those  in 
whom  the  legal  title  apparently  resided ;  that  such  payment  to 
said  heirs  Mrs.  Oehme  should  have  reasonably  anticipated  as  the 
natural  result  of  her  muteness.     The  facts  conclusively  estab- 
lished are  these:  It  is  shown  by  the  defendant's  own  witness, 
Eastwood,  that  early  in  June,  1883,  Mrs.  Oehme  was  told  that 
the  Market  street  prc^erty  did  not  belong  to  her.  .  It  is  proved 
that  she  immediately  consulted  Mr.  Borcherling,  and  that  Mr. 
Borcherling  caused  the  records  to  be  searched,  and  discovered 
the  existence  of  two  deeds,  one  of  which  deeds  purported  to  be 
made  by  Mrs.  Oehme^,  conveying  to  McCulloch  the  Market  street 
property.     It  is  proved  that  the  ejectment  suit  was  not  b^un 
until  July  of  the  following  year,  and  that  Euckelshaus  paid  his 
rent,  during  this  interval,  to  Mr.  Ease  as  the  agent  of  the  heirs 
of  McCulloch.     It  is  proved  that  Euckelshaus  had  been  careful 
in  his  inquiry  concerning  the  right  of  the  heirs  to  receive  the 
rent,  and  that  he  was  induced  to  make  such  payment  to  them, 
by  assurances  from  Mr.  Kase  and  his  counsel  that  title  had  been 
in  McCulloch  by  force  of  the  Oehme  deeds.     It  is  proved  that, 
up  to  the  time  of  the  commencement  of  the  ejectment  suit,  Jaly 
20th,  1884,  he  was  never  informed  by  Mrs.  Oehme  or  by  any  other 
person  that  there  was  a  cloud  upon  the  title  of  the  heirs.     Onoe, 
according  to  the  testimony  of  one  witness,  she  in  person  collected 
the  rent  of  her  store,  the  next  to  one  of  Euckelshaus',  but  neither 
at  that  time  nor  at  any  other  time  did  she  visit  the  complaioant. 
All  this  time  she  is  presumed  to  have  been  in  communication 
with  intelligent  counsel ;  she  must  be  presumed  to  have  known. 
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as  I  have  no  doubt  she  was  mformed,  that  the  record  title  of  the 
property  was  in  MeCulloch  just  as  the  search  of  the  record  had 
disclosed;  she  must  also  have  been  presumed  to  have  known 
that  the  rent  belonged  to  the  owner  of  the  legal  title^  and  that  it 
would  naturally  be  paid  to  those  in  whom  the  record  showed 
such  title.  Had  Mrs.  Oehme,  under  these  circumstances,  stood 
by,  while  one  of  the  payments  was  made  by  Mr.  Buckelshaus  to 
Mr.  !Kase,  and  held  her  peace,  I  do  not  conceive  that  there  could 
exist  a  doubt  that  she,  by  her  silence,  would  have  precluded  her- 
self from  saying  that  such  payment  should  be  again  made  to  her. 

Yet,  it  seems  to  me  that,  under  the  conditions,  the  imputation 
to  her  of  knowledge  that  the  tenant  would  pay  and  was  paying 
the  rent  to  such  agent,  is  nearly  as  strong  as  if  she  had  per- 
sonally witnessed  the  actual  payment.  Here,  then,  we  have  the 
duty  to  speak,  the  failure  to  speak,  and  the  conduct  of  Ruckels- 
haus  induced  by  her  silence.  This  embodies  all  the  elements 
of  an  estoppel  in  pais.  Upon  this  phase  of  the  case,  I  think  the 
complainant  has  proved  his  case. 

But  the  counsel  for  the  defendant  interposes  another  objection. 
They  insist  that,  even  if  the  £icts  be  as  I  have  found  them,  and 
even  if  it  follows,  as  a  legal  inference  from  those  facts,  that  the 
defendant  is  estopped,  yet  the  complainant  is  not  free  at  this 
time  to  avail  himself  of  the  estoppel. 

This  insistence  is  put  upon  the  alleged  existence  of  a  counter- 
estoppel  by  record.  It  is  argued  that  the  record  judgment,  in 
the  action  for  mesne  profits,  precludes  the  defendant  from  now 
setting  up  this  estoppel  in  pais.  The  argument  upon  this  point 
is,  in  brief,  this :  It  is  said  that  the  facts  set  up  in  the  bill  were 
just  as  available  as  a  defence  in  the  action  for  mesne  profits  as  it 
is  now,  as  a  ground  for  relief  in  this  suit;  that  it  follows  that 
the  judgment  in  that  action,  upon  general  principles,  must  be 
r^arded  as  finally  settling  this  point  against  the  complainant ; 
that  while  the  court  of  errors,  upon  the  face  of  the  bill,  held  that 
the  estoppel  there  pleaded  was  excepted  from  the  operation  of 
this  general  rule,  yet  the  exception  was  put  upon  the  ground 
that  when  such  defence  was  proffered  on  the  trial  of  the  action 
at  law,  it  was  overruled  by  the  trial  justice  as  not  a  defence  avail- 
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able  at  law^  and  that  this  ruling  was  acquiesced  in  by  the  com- 
plainant, who  had  no  exception  thereto  sealed ;  that  the  court  of 
errors  held  that  the  defendant  in  the  action  at  law  had  the  right 
to  regard  the  ruling  of  the  trial  justice  as  the  law  of  that  case, 
and  so  reserved  to  himself  his  right  to  invoke  this  equitable 
remedy.  It  is  argued,  therefore,  that  the  reservation  of  the 
right  to  come  into  this  court  rests  entirely  upon  the  fact  that  the 
ground  upon  which  the  present  relief  is  asked  was  the  ground 
tendered  as  a  defence  in  the  action  at  law,  and  was  there  overruled. 

Now,  the  point  made  by  the  defendant  is  that  there  is  not  to 
be  found  in  this  case  any  evidence  that  the  ground  now  relied 
upon  was  the  same  ground  that  was  set  up  as  a  defence  in  said 
trial. 

This  seems  to  be  true  if  we  regard  the  testimony  taken  at  the 
hearing,  for  in  it  there  is  nothing  to  disclose  what  the  course  of 
events  was  in  the  trial  of  the  action  at  law  in  respect  to  this 
matter.  But,  upon  referring  to  the  bill,  it  will  be  found  that, 
in  setting  up  the  ^cope  and  character  of  the  defence  offered  at 
such  trial,  it  is  not  only  charged  that  the  complainant  offered  to 
prove  that  Mr.  Kase  had  been  told  by  Mrs.  Oehme  that  she  bad 
executed  the  deed  to  McCuUoch,  and  that  Kase  had  so  informed 
Buckelshaus,  but  it  is  charged  that  the  defendant  offered  to 
show  that  Mrs.  Oehme  lived  in  the  city  of  Newark  until  long 
afler  the  commencement  of  the  suit,  and  from  the  time  of  the 
making  of  the  lease  to  Buckelshaus,  and  not  far  distant  from 
the  property  in  question ;  that  she  was  the  owner  of  the  adjoin- 
ing property ;  that  she  personally  visited  the  adjoining  property 
frequently  and  collected  the  rents,  and  that  she  never,  during 
all  the  time  Ruckelshaus  was  paying  rent  to  the  McCulloch 
heirs,  asked  for  any  rent,  made  any  inquiry  in  relation  thereto^ 
or  made  any  inquiry  about  the  premises  in  any  way,  or  ever 
alluded  to  them  in  the  slightest  manner  as  her  own. 

This  part  of  the  charge  in  the  bill  was  admitted  by  the 
answer,  and  it  contained,  in  substance,  the  facts  upon  which  the 
complainant  now  relies  to  establish. the  second  ground  of  estop- 
pel, namely,  that  she  was  silent  when  it  was  her  duty  to  speak. 
No  proof  in  the  trial  of  the  cause  was  essential. 
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The  remaining  question  is  in  respect  to  the  extent  of  the 
relief  to  which  the  complainant  is  entitled.  By  reason  of  the 
silence  of  Mrs.  Oehme,  he  paid  the  rent  to  the  agent  of  the  Mc- 
Calloch  heirs  from  May  3d,  1883,  to  July  20th,  1884.  That 
rent  he  was  bound  to  pay  to  some  one— either  Mrs.  Oehme  or 
to  the  heirs  of  McCulloch.  He  is  to  be  protected  from  being 
compelled  to  repay  for  any  portion  of  this  period. 

So  far  as  the  present  judgment  includes  the  profits  for  this 
interval  of  timie,  its  collection  should  be  enjoined.  The  eflTect 
of  the  judgment  in  the  suit  for  meme  profits  is  not,  however,  to 
compel  a  repayment  of  this  entire  amount.  From  the  rental  of 
$2,500  a  year,  which  sum  was  fixed  upon  as  the  yearly  value 
of  the  property,  there  was  upon  the  trial,  by  consent,  deducted 
the  amount  of  certain  payments  for  interest  upon  a  mortgage 
and  for  taxes  and  repairs,  which  had  been  paid  by  Mr.  Kase  as 
the  agent  of  the  McCulloch  heirs.  The  amount  of  the  judgment 
represents  the  sum  total  of  the  amount  which  Ruckelshaus  was 
bonnd  to  pay  for  that  period,  less  the  deductions  made  on 
account  of  the  matters  just  mentioned.  Ruckelshaus,  therefore, 
will  be  fully  protected  against  the  consequences  of  Mrs.  Oehme's 
oondnct,  by  relieving  him  from  the  payment  of  that  portion  of 
the  judgment  which  represents  the  annual  value  of  the  premises 
daring  the  period  mentioned,  less  the  deductions  allowed  upon 
the  trial.  I  think  the  deduction  of  the  particular  items  paid  by 
Mr.  E[ase  should  be  applied  at  the  time  they  were  made,  and  all 
payments  for  interest,  taxes  and  repairs  made  between  the  death 
of  McCulloch  and  the  commencement  of  the  first  ejectment  suit 
should  be  deducted  from  the  annual  value  of  the  property  during 
that  time,  and  the  residue,  with  interest,  should  be  regarded  as 
the  proportionate  part  of  the  judgment,  from  the  payment  of 
which  Ruckelshaus  should  be  discharged. 

A  decree  will  be  advised  in  conformity  with  these  conclusions. 

23 
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I  f,4-^,  The  Newark  Coal  Company 

f67    174 

V. 

Alexander  F.  Spangler. 

Defendant,  who  was  doing  business  under  the  name  of  Newark  Coal  Com- 
pany (unincorporated),  on  the  formation  of  a  corporation  hy  that  name, 
transferred  to  it  his  business  and  the  good  will  thereof,  and  was  taken  by  the 
corporation  into  its  employ  as  an  officer  for  four  years. — Held^  that  the  defend- 
ant, on  the  dissolution  of  his  connectioa  with  the  corporation  and  engaging  in 
a  rival  business,  must  not  be  enjoined  from  advertising  himself  as  formerly 
connected  with  such  corporation. 


On  application  for  preliminary  injunction.  Heard  on  bill  and 
affidavit,  and  answer  and  affidavit 

Mr.  Adrian  RikcTj  for  the  motion. 

Mr.  WUliam  J.  Davis  and  Mr.  Edward  A.  Day^  contra^ 

Emery,  V.  C. 

The  bill  in  this  case  is  filed  by  the  complainant,  the  Newaric 
Coal  Company,  which  is  engaged  in  the  bosiness  of  baying  and 
selling  coal  in  East  Orange,  to  restrain  the  defendant,  Alexander 
Frank  Spangler,  from  using  the  name  of  the  company  in  any 
manner  in  the  conduct  of  a  similar  business,  and  application  is 
now  made  for  a  preliminary  injunction  pending  final  hearing. 
The  bill  and  affidavit,  and  the  answer  and  affidavit  disclose  the 
following  undisputed  facts:  The  defendant,  Spangler,  previous 
to  March  18th,  1892,  had  for  several  years  been  carrying  on  the 
coal  business  under  the  name  of  the  Newark  Coal  Company 
(unincorporated),  and  at  that  time  a  company  was  organized 
under  the  same  name.  Spangler  and  two  other  persons  were 
the  incorporators  and  subscribers,  and,  on  the  incorporation, 
Spangler,  by  bill  of  sale,  conveyed  to  the  company  the  goods 
and  chattels  used  in  carrying  on  his  business,  and  also 
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^  the  good  will  of  the  Newark  Coal  Company  (unincorporated),  formerly  car- 
ried on  by  A.  Frank  Spangler,  in  the  city  of  Newark,  county  of  Essex,  and 
Btate  of  New  Jersey." 

Spangler  became  president  and  director  of  the  company  on  its 
organization,  and  continued  to  hold  these  offices  until  March  5th, 
1896,  when  he  ceased  to  be  either  a  director  or  officer,  but  still 
continued  to  be  a  stockholder  on  the  books  of  the  company. 
After  March  5th,  1896,  Spangler  commenced  the  coal  business 
OQ  his  own  account,  locating  his  office  near  the  company's  office, 
and  upon  the  signs  at  the  street  and  on  his  office  describes  his 
basiness,  "A.  F.  Spangler,  formerly  of  the  Newark  Coal  Com- 
pany." He  has  also  issued  a  circular  letter,  describing  himself 
in  this  also  as  "  formerly  of  the  Newark  Coal  Company,**  in 
which  he  appeals  for  orders  to  the  customers  "  who  have  patron- 
ized him  and  his  company  for  the  past  eleven  years,*'  stating, 
among  other  things, 

^that  he  originally  established,  owned  and  controlled  the  Newark  Coal  Com- 
pany since  April,  1885,  and  until  he  incorporated  the  company  in  March, 
1892." 

The  circular  originally  issued  on  March  13th,  1896,  described 
the  business  as  ^'A.  F.  Spangler  &  Company,  formerly  the  New- 
ark Coal  Company,^'  but  this  circular  was  withdrawn  and  the 
present  form,  "formerly  of  the  Newark  Coal  Company,*'  adopted, 
and  his  business  is  now  carried  on  in  this  manner,  his  advertise- 
ments and  circulars  stating  his  connection  with  the  cgmpany,  as 
*^  formerly  of  the  Newark  Coal  Company .'* 

The  complainant  alleges  in  this  bill  that  the  defendant  is 
attempting  to  deceive  customers  into  the  belief  that  they  are 
dealing  with  the  complainant,  but  as  this  allegation  is  not  sup- 
ported by  the  affidavit,  and  is  denied  by  the  answer,  which,  in 
'  this  respect,  is  also  sustained  by  the  form  of  the  appeal  in  the 
circnlar,  it  cannot  be  considered  as  affording  any  basis  for  the 
preliminary  injunction.  The  real  question  is  whether  the  com- 
plainant IS  entitled  to  such  injunction  on  the  above  undisputed 

&Ct8. 
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The  defendant^  on  the  sale  of  the  good  will,  having  made  no 
covenant  with  the  company  not  to  engage  in  the  basiness,  it  is 
clear  that  he  cannot  be  prevented  from  exercising  this  right  to 
engage  in  the  business  even  as  a  rival  to  the  company.  Rich' 
ardson  v.  Peacock^  6  Stew.  Eq.  697  {Errors  and  Appeals^  1881). 
And  if  the  contract  of  sale,  which  was  the  only  contract  he 
made  with  the  company,  does  not,  either  by  its  expressed  or 
implied  obligations,  restrain  him,  it  is  also  clear  that,  in  carrying 
on  such  rival  business,  he  has  the  right  to  state  his  former  connec- 
tion with  the  business  sold.  In  Hookham  v.  Pottage,  8  Ch.  App. 
91  f  95  (at  p.  94  note),  Vice-Chancellor  Malins  alludes  to  what 
he  calls  '^  the  well-established  rule  that  a  man,  having  been  in 
the  employ  of  a  trader  of  reputation,  is  entitled  in  a  fair  manner 
to  say  that  he  comes  from  him."  Lord- Justice  James,  on  appeal 
in  this  case  (at  p.  96),  says :  ^'  I  agree  that  defendant  had  a  right 
to  state  that  he  was  the  Samuel  Pottage  formerly  manager  and 
afterwards  partner  in  the  firm  of  H.  &  P.,  and  that  he  had  a 
right  to  avail  himself,  by  the  statement  of  that  &ct,  of  the  repu- 
tation which  he  had  acquired."  He  has,  however,  no  right  to 
make  statement  in  such  a  way  as  to  represent  that  he  was  carry- 
ing on  the  business.  This  was  not  a  case  of  sale  of  the  good 
will  by  one  purchaser  to  another,  but  a  dissolution  of  the  firm 
by  decree  of  court,  on  which  '^the  business"  went  to  complainant, 
who  continued  it,  not  under  the  name  of  "  H.  &  P.,"  the  firm 
name,  but  under  the  name  of  ^'  H.  &  Co."  Defendant  set  up 
business  a  few  doors  off,  as  "P.,"  from  "H.  &  P."  In  this  case 
it  was  found,  as  matter  of  fact,  that  the  manner  of  putting  up 
the  names  was  calculated  to  lead  the  public  to  suppose  that 
Pottage  was  still  connected  with  the  old  firm,  and  an  injunction 
was  therefore  ordered.  A  sale  of  the  business  or  trade  seems  to 
be  considered  a  different  thing  from  the  sale  of  the  "  good  will." 
See  U  Oh.  Div.  600.  Whether,  on  a  sale  of  "good  will,"  there 
is  an  implied  covenant  not  to  use  the  name  in  any  manner,  was 
not  decided  in  this  case  or  any  other  to  which  I  have  been 
referred. 

"Good  will"  is  a  term  somewhat  indefinite,  and  it  may  be 
impossible  so  to  define  it  as  to  include  an  application  to  all  cases. 
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In  OrvUwell  v.  Lye^  17  Ves.  $46,  Lord  Eldon  said  that  the  good 
will  which  IB  the  subject  of  sale  is  nothing  more  than  the 
probability  that  the  old  customers  will  resort  to  the  old  place, 
but  Sir  Greorge  Jessel,  in  Oinesi  v.  Oooper  &  Co.,  1^,  Ch,  Div. 
596y  601,  points  out  that  this  definition  was  one  which  was 
applicable  only  to  the  facts  and  situation  in  that  case,  and  in  the 
same  opinion  gives  the  following  wider  definition  of  good  will, 
made  by  Vice-Chancellor  Wood  in  Churton  v.  Douglas  (a  leading 
case),  6  Jur.  {N.  S.)  887,  890:  **  It  would  be  taking  too  narrow 
a  view  of  what  is  laid  down  by  Lord  Eldon  [in  CuUrdl  v.  Lye], 
to  say  that  good  will  is  confined  to  that.  'Good  will,'  I  appre- 
hend, must  mean  every  advantage— every  positive  advantage,  if 
I  may  so  express  it — ^as  contrasted  with  the  negative  advantage 
of  the  late  partner  not  carrying  on  the  business  himself,  that  has 
been  acquired  by  the  old  firm  in  carrying  on  its  business,  whether 
connected  with  the  premises  on  which  the  business  was  previously 
carried  on  or  with  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the  business.*' 

If  this  definition  should  be  applied  to  the  present  case,  the 
question  is  whether  the  right  to  all  advantage  connected  with 
the  name  of  the  company  gives,  as  against  the  vendor  of  the 
good  will,  the  exclusive  right  to  use  the  name  of  the  firm  and 
prevents  vendor  from  endeavoring  afterwards  to  acquire  busi- 
ness by  advertising  that  he  was  formerly  connected  with  the 
firm  or  company.  That  such  advertisement  would,  to  some 
extent,  detract  from  the  value  of  the  good  will  which  he  has 
sold,  and  that  such  was  the  intent,  seems  to  me  quite  clear. 
But,  even  admitting  this  effect  and  intent,  the  question  at  issue 
is  not  solved,  for  if  this  were  the  whole  test,  then  the  vendor  of 
a  good  will  could  not  set  up  a  rival  business  in  the  neighborhood 
at  all,  as  this  would  almost  necessarily  affect,  to  some  extent,  the 
good  will  sold. 

The  vendor  of  a  "good  will"  who  has  not  expressly  restricted 
himself  against  carrying  on  the  business,  being  permitted  by 
law  to  carry  on  a  rival  business  wherever  he  chooses,  may  push 
liis  business  as  any  stranger  or  outsider  might,  even  though  this 
does  interfere  with  the  business  he  has  sold,  and  the  real  ques- 
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tioDy  therefore^  is  narrowed  down  to  this :  In  thus  pushing  his 
rival  business,  what  acts.,  if  any,  must  the  vendor  be  restrained 
from?  As  w^  said  by  Lord-Justice  Cotton,  in  Pearson  v. 
Pearson,  27  Ch.  Div,  I4S,  the  real  diflSculty  is  to  draw  the  line, 
and  in  this  case,  by  reason  of  this  difficulty,  he  refused  to  hold 
that  direct  solicitation  of  the  old  customers  could  be  restrained, 
and  on  this  point  overruled  Labouchere  v.  Dawson,  X.  It,  13 
Eq,  322,  decided  by  Lord  Romilly  and  strongly  approved  by 
Sir  George  Jeesel  in  Oinesi  v.  Cooper,  I4  Ch,  Div,  696,  But,  in 
a  very  late  case,  the  house  of  lords  has  considered  the  whole 
subject,  and  in  Trego  v.  Hwni,  App,  Cos,  7  {1896),  has  overruled 
Pearson  v.  Pearson,  and  has  finally  settled  the  law  in  England 
in  accordance  with  the  doctrine  in  ioftowcAerc  v.  Dawson,  viz., 
that  where  the  good  will  of  a  business  is  sold  (without  further 
provision),  the  vendor  may  set  up  a  rival  business,  but  he  is  not 
entitled  to  canvass  the  customers  of  the  old  firm,  and  may  be 
restrained  by  injunction  from  soliciting  any  person  who  was  a 
customer  of  the  old  firm  prior  to  the  sale,  to  continue  to  deal 
with  the  vendor  or  not  to  deal  with  the  purchaser.  The  doc- 
trine is  put  upon  the  ground  that  these  acts  are  direct  and  inten- 
tional dealings  with  the  good  will  sold  and  efibrts  to  destroy  it, 
in  which  the  vendor  takes  advantage  of  the  business  connection 
of  the  old  firm  and  his  knowle^e  of  that  connection.  Lord 
HersoheU,pp:20,2,l, 

In  Richardson  v.  Peacock,  6  Stew,  Eq,  697,  the  case  ot  Labou- 
chere V,  Dawson  was  cited  with  approval  by  Mr.  Justice  Dixon, 
in  delivering  the  opinion  of  the  court,  and  I  think  the  doctrine 
of  that  case  may  be  taken  to  be  so  &r  settled  in  this  state  as  to 
entitle  the  complainant  in  this  case  to  an  injunction  against  such 
solicitation  of  old  customers,  had  the  injunction  been  asked  for 
this  purpose.  But  the  complainant  is  not  now  pressing,  or  even 
asking  for,  such  injunction,  but  for  an  injunction  against  any  use 
of  the  name  whatever,  even  when  the  use  of  the  name  is  merely 
to  state  the  former  connection  of  the  vendor  therewith.  As  to 
this  particular  act  of  the  vendor,  Lord-Justice  Cotton,  in  Pearson 
V.  Pearson,  supra  (at  p.  167),  says :  "  It  is  admitted  that  a 
person  who  has  sold  the  good  will  of  his  business  may  set  up  a 
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similar  business  next  door  and  say  that  he  is  the  person  who  car- 
ried on  such  business^  although  such  proceedings  manifestly  tend 
to  prevent  the  old  customers  going  to  the  old  place.''  And  even 
Lord  Herschell,  in  Trego  v.  Hunt,  supra  (at  p.  20),  quoting  this 
passage,  does  not  controvert  this  statement  of  a  vendor's  rights. 
There  are^  however,  no  cases  cited  upon  the  question,  and  not- 
withstanding these  intimations  of  opinion  by  these  distinguished 
judges,  arguendo,  it  now  strikes  me  that  this  act  of  the  vendor 
appealing  to  the  public  for  custom,  on  the  ground  of  this  former 
connection  with  the  company,  comes  within  the  principle  estab- 
lished by  Trego  v.  Hwit,  and  if  this  were  the  only  question  in 
the  case,  should  be  enjoined  as  a  direct  and  intentional  interfer- 
ence with  the  very  thing  sold  in  the  good  will.  The  purchaser 
was  entitled  to  the  name,  and,  as  Vice-Chancellor  Wood  says, 
in  Chuston  v.  Douglas,  supra,  to  every  advantage  connected 
with  the  same.  This  would,  of  course,  include  any  advantage  * 
then  accruing  to  the  name  or  to  the  business  by  reason  of  the 
vendor's  previous  connection  with  it,  and  to  now  base  his  appeal 
to  the  public  for  business,  on  the  ground  that  he  was  formerly 
connected  with  the  business  sold,  seems  to  be  a  direct  attempt 
to  appropriate  to  himself  part  of  that  which  he  has  already  sold 
and  received  pay  for.  The  permission  to  conduct  a  rival  busi- 
ness is  allowed  to  the  vendor  of  the  good  will  in  the  interest  of 
the  public  and  to  prevent  restraint  of  trade.  But  in  carrying 
on  this  business,  he  must  not,  as  was  said  by  Lord  Macnaughten, 
in  Trego  v.  Hunt,  supra  (at  pp.  iB^f  28),  "  make  his  approaches 
from  the  vantage  ground  of  his  former  position,  moving  under 
cover  of  a  connection  which  is  no  longer  his.  He  may  not  sell 
the  custom  and  steal  away  the  customers  in  that  fashion."  If, 
therefore,  the  only  question  in  this  case  was  whether  the  defend- 
ant, having  sold  the  good  will  of  his  business,  was  now  entitled 
to  carry  on  a  rival  business,  stating  his  former  connection  with 
the  business  sold,  I  should  be  inclined,  as  at  present  advised,  to 
grant  the  injunction.  But  the  difficulty  with  the  complainant's 
case  is  one  which  reached  beyond  this  sale  of  the  good  will. 
The  business  and  good  will  which  the  defendant,  Spangler,  sold, 
was  sold  in  March,  1892,  and  was  the  good  will  of  the  Newark 
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Coal  Company^  aud  as  to  the  business  of  this  unincorporated 
company  it  might  be  held  that  he  was  under  an  implied  obliga- 
tion not  to  attempt  to  withdraw  it  to  his  new  business  by  stating 
his  former  connection  therewith.  But;  after  this  sale  of  iSie  good 
will,  the  vendee,  the  Newark  Coal  Company,  the  present  com- 
plainant, assuming  the  name  in  which  the  business  had  been 
previously  carried  on,  succeeded  to  the  old  business  and  has  car- 
ried on  its  own  business  under  the  same  name  for  four  years, 
taking  the  defendant,  Spangler,  into  its  employ  as  an  officer. 
Upon  entering  this  employment  of  the  complainant,  the  defend- 
ant made  no  contract  that,  on  ceasing  to  be  so  employed,  he 
should  not  be  at  liberty  to  state  his  connection  with  the  company 
which  had  employed  him.  Having  been  with  the^company  as 
an  oflScer  for  four  years,  he  is  entitled,  on  leaving  its  employ  and 
in  the  absence  of  any  contract,  to  state  truly  the  fact  of  bis  con- 
nection, and  in  my  judgment  any  implied  obligation  connected 
with  the  sale  of  the  good  will  to  the  company  originally,  cannot, 
on  any  &ct8  now  appearing  in  the  case,  be  extended  to  prevent 
his  making  a  statement  of  his  connection  with  the  company  of 
which  he  was  for  four  years  director  and  officer. 

The  injunction  against  the  use  of  the  name,  for  the  purpose 
of  stating  his  former  connection  with  the  complainant,  must, 
therefore,  be  denied,  and  the  fact  that  the  use  of  the  complain- 
ant's name  for  this  purpose  may  also  tend  to  detract  fi*om  the 
business  which  had  formerly  belonged  to  the  old  "  good  will  '* 
which  he  had  sold,  cannot  deprive  him  of  the  lawful  use  of  the 
name.  The  application  here  is  to  prevent  the  use  of  the  name 
altogether,  and  if  for  any  purpose  defendant  has  the  right  to  use 
the  name,  it  cannot  be  altogether  restrained. 
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WiTJJAM  W.  Trout 

54  861 
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54  361* 
60    496 

V. 

54  881 
62  171 
62    172 

Margaret  E.  Lucas  et  al. 

1.  Where  the  right  to  enforce  building  restrictions  is  of  a  purely  equitable 
nature,  a  court  of  equity  will  not  enforce  them  by  mandatory  injunction,  unless 
prompt  application  is  made  by  the  persons  entitled  to  enforce  the  restrictions. 

2.  Persons  who  are  owners  of  the  land  entitled  to  the  benefit  of  the  restric- 
tions at  the  time  of  the  violation,  are  entitled  to  apply  for  relief,  and  their 
grantees  are  barred  by  their  acquiescence  in  the  violation  or  delay  in  applying 
for  relief. 

3.  No  relief  against  such  violations  can  be  granted  upon  a  bill  which  dis- 
closes such  acquiescence  and  delay,  continuing  for  several  years,  on  the  part  of 
complainant's  grantors  and  of  complainant  himself,  and  entirely  unexplained. 


On  bill  and  demurrer. 

Messrs.  Hawkins  &  Durand,  for  the  complainant 

Mr.  Frank  P.  McDermotty  for  the  demurrants. 

Emery,  V.  C. 

The  object  of  this  bill  is  to  enforce  a  covenant  relating  to 
building  restrictions  contained  in  a  conveyance  of  lands  made 
to  one  John  C.  Lucas  by  the  Spring  Lake  Beach  Improvement 
Company,  and  to  compel  the  removal  of  a  portion  of  a  hotel 
building  which  has  been  erected  beyond  the  limits  fixed  by  the 
covenant.  The  case  is  heard  on  demurrer  to  the  bill,  which  dis- 
closes the  following  facts  as  the  basis  for  relief:  The  Spring 
Lake  Beach  Improvement  Company,  which  was  incorporated 
for  the  purpose  of  developing  and  improving  real  estate  and  the 
erection  of  buildings  thereon,  purchased  for  these  objects  a  tract 
of  about  six  hundred  acres  adjoining  the  Atlantic  ocean,  and 
situate  in  Wall  township,  Monmouth  county,  which  it  laid  out 
into  squares  and  lots  or  building  sites,  designating  the  tract  by 
the  name  of  Spring  Lake.    A  map  of  the  tract,  showing  the 
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streets,  avenues  and  the  lots  by  numbers,  was  made  in  1876  and 
filed  in  the  oflSee  of  the  clerk  of  the  county.  Nearly  three  years 
after  the  purchase,  and  on  January  20th,  1878,  the  company 
conveyed  to  one  John  C.  Lucas  lots  Nqs.  19  and  20,  in  block 
No.  21,  as  shown  on  the  map  or  plan  of  lots,  being  lots  adjoin- 
ing each  other,  fronting  on  Atlantic  avenue,  and  one  of  the  lots  • 
(No.  20)  being  a  corner  lot  fronting  also  on  First  avenue.  The 
two  lots  together  constituted  one  tract  fronting  one  hundred  feet 
on  Atlantic  avenue  and  one  hundred  and  fifty  feet  on  First 
avenue,  and  being  at  the  northwest  corner  of  said  avenues. 

The  deed  contained  the  following  condition,  on  the  part  of  the 
grantee,  viz., 

"  that  the  party  of  the  second  part,  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  covenants  that  he  and  they  shall  never  build  on  the  said 
premises  within  twenty-five  feet  of  the  front  line  thereof  on  avenues  running 
east  and  west,  and  also  on  Ocean  avenue." 

Atlantic  avenue,  on  which  these  Lucas  lots  front,  runs  east 
and  west. 

In  the  same  year  (1878)  in  which  he  received  his  deed,  John 
C.  Lucas  erected  a  large  frame  hotel  building  on  these  lots,  the 
building  being  three  stories  high,  about  one  hundred  feet  long 
and  thirty-five  feet  deep,  the  front  of  the  building,  one  hundred 
feet,  fronting  on  First  avenue,  and  the  south  end,  thirty-five 
feet,  fronting  on  Atlantic  avenue.  The  south  line  of  the  build- 
ing was  only  twenty-one  feet  and  seven  inches  from  the  front 
line  of  Atlantic  avenue,  instead  of  twenty-five  feet  as  required 
by  the  covenant,  being  thus  three  feet  and  $ve  inches  over  the 
line.  On  March  9th,  1878,  about  two  months  aft;er  the  above 
conveyance  to  Lucas,  the  Spring  Lake  company  conveyed  to  one 
David  C.  Spooner  lot  No.  11  of  the  same  block  (21),  this  latter 
lot  being  on  the  northeast  corner  of  Atlantic  avenue  and  Second 
avenue,  fronting  fifty  feet  on  Atlantic  avenue  and  adjoining  lot 
12,  which  was  on  the  east  This  deed  was,  so  &r  as  appears  by 
the  bill,  the  first  conveyance,  afi;er  the  Lucas  deed,  of  any  lots 
on  block  21  on  Atlantic  avenue,  and  this  deed  contained  a  con- 
dition or  covenant  similar  to  that  contained  in  the  Lucas  deed. 
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The  title  to  this  lot  No.  11  remained  in  Spooder  or  his  devisees 
for  Dearly  eight  years  and  until  August  16th,  1886,  when  it  was 
conveyed  by  the  executor  of  Spooner  to  one  Thomas  A.  Ward, 
and  Ward  and  his  wife,  on  January  9th,  1888,  conveyed  it  to 
the  complainant.  The  deeds  to  Waixl  and  the  complainant  con- 
tained the  same  form  of  restriction. 

On  February  1st,  1886,  and  nearly  two  years  before  his  pur- 
chase of  lot  No.  11  from  Ward,  the  complainant  purchased  of 
the  company  lots  12,  13,  14  and  15,  in  block  21,  together  front- 
ing two  hundred  feet  on  the  north  side  of  Atlantic  avenue  and 
one  hundred  and  fifty  feet  deep,  and  his  deed  for  these  lots  con- 
tained the  same  restriction  on  his  part. 

"In  the  winter  of  1885  and  1886,''  the  defendant  Lucas,  as 
the  bill  alleges,  reconstructed  his  hotel  building  and  made  addi- 
tions thereto,  one  of  the  additions  being  an  octagon  tower,  form- 
ing part  of  the  building  on  the  south  end  of  said  building, 
commencing  at  the  second  floor  and  extending  above  the  roof 
and  extending  outward,  southward,  from  the  line  of  the  said 
building.  This  tower  extends,  as  the  bill  states,  ten  feet  south 
from  the  line  of  the  building,  and  is  only  about  eleven  feet  from 
the  front  line  of  Atlantic  avenue.  In  the  following  year  (1887) 
the  complainant  erected  houses  on  two  of  his  lots,  twenty-five 
feet  from  the  front  line  of  the  avenue,  at  a  cost  of  $10,000,  and, 
as  the  bill  says,  it  was  while  building  his  cottages  that  he  dis- 
covered the  hotel  building  encroached  on  the  twenty-five  feet 
reserved. 

The  additional  facts  alleged  in  the  bill,  upon  which  is  based 
complainant's  equity  to  require  a  removal  of  the  portion  of  the 
Lucas  buildings  in  question,  are  that  the  restrictions  in  the  seve- 
ral deeds  were  created  by  the  company  and  authorized  in  the 
conveyances  for  the  benefit  of  all  the  lots  and  lot-owners  on 
said  Atlantic  avenue,  in  block  No.  21 ;  that  Spring  Lake  is  a 
fiummer  resort  sought  principally  because  of  its  bordering  on 
the  ocean ;  that  the  lots  of  complainant  are  just  west  of  the 
Lucas  lots,  which  lie  between  complainant's  lots  and  the  ocean, 
and  that  it  is  necessary  to  the  complainant,  for  the  full  use  and 
enjoyment  by  him  of  his  said  premises,  that  the  condition  should 
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be  observed  and  kept  by  all  owners  owning  lots  between  com- 
plainant's premises  and  the  ocean^  and  that  all  buildings  erected 
on  their  lots  should  be  at  least  twenty-five  feet  back  from  the 
line  of  Atlantic  avenue.  The  complainant  claims  the  right  of 
enforcing  this  condition  in  equity  against  the  owners^  who  vio- 
lated it  before  his  purchase^  and  to  have  the  portion  of  the 
buildings  encroaching  on  the  twenty-five  feet  removed.  John 
C.  Lucas  having  died  in  August,  1888,  his  widow  and  infiuit 
heirs  are  made  parties  defendant  to  the  bill,  which  was  filed  on 
June  17th,  1889.  A  general  demurrer  for  want  of  equity  was 
filed  on  behalf  of  all  the  defendants,  with  additional  specifica- 
tions of  acquiescence,  laches  and  want  of  parties. 

Under  the  above  facts,  it  seems  to  me  that  the  whole  basis  of 
complainant's  right  to  relief  rests  upon  a  right  which  is,  in  its 
nature,  purely  equitable.  The  defendants,  so  fisir  as  relates  to 
tlie  condition  in  question,  are  not  under  any  l^al  liability  to 
the  complainant,  for  the  reason  that  there  is  no  privity  between 
them,  either  of  contract  or  estate.  But  courts  of  equity,  in 
relation  to  restrictions  of  this  character  which  contemplate  a 
general  plan  of  building  for  the  common  benefit  of  purdiasers 
of  lots,  recognize  the  right  to  enforce  them  in  equity,  at  the 
instance  of  the  original  grantor  or  subsequent  purchasers  of  lots, 
on  grounds  independent  of  legal  liability.  Vice-Chancellor 
Green,  in  De  Gray  v.  MonmotUh  Beach  Club  House,  6  Dick.  Ch. 
Rep.  SS9  {1892)j  after  a  very  exhaustive  and  learned  review  of 
the  cases,  states  (at  p.  S40)  the  principles  governing  this  class 
of  cases  where  a  general  plan  or  scheme  is  relied  on,  as  follows : 
^'  The  law,  deducible  from  these  principles  and  the  authorities 
applicable  to  this  case,  is  that  where  there  is  a  general  scheme  or 
plan  adopted  and  made  public  by  the  owner  of  a  tract  for  the 
development  and  improvement  of  the  property,  by  which  it  is 
divided  into  streets,  avenues  and  lots,  and  contemplating  a  restric- 
tion as  to  the  uses  to  which  buildings  or  lots  may  be  put,  to  be 
secured  by  a  covenant  embodying  the  restriction,  to  be  inserted 
in  each  deed  to  a  purchaser,  and  it  appears,  by  writings  or  by 
the  circumstances,  that  such  covenants  are  intended  for  the  bene- 
fit of  all  the  lands,  and  that  each  purchaser  is  to  be  subject  to 
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and  to  have  the  benefit  thereof,  and  the  covenants  are  aotuallj 
inserted  in  all  deeds  for  lots  sold  in  pursuance  of  the  plan,  one 
purchaser  and  his  assigns  may  enforce  the  covenant  against  any 
other  purchaser  and  his  assigns  if  he  has  bought  with  knowl- 
edge of  the  scheme  and  the  covenant  has  been  part  of  the  sub- 
ject-matter of  his  purchase.^^ 

The  learned  vice-chancellor  also  says  (at  p.  S^O)  "  that  the 
equitable  right  of  action  seems  to  be  dependent  as  much  on  the 
&ct  of  the  general  scheme  as  on  the  covenant.'^ 

This  case  was  approved  by  Chancellor  McGill,  in  Hayes  v. 
Waverly  and  Pasaaio  Railroad  Cb.,  6  Dick.  Ch.  Rep.  S4S,  S^S 
{189S\  and  the  complainant's  case  is,  by  the  allegations  in  his 
bill  relating  to  the  object  of  the  restriction,  brought  within  the 
application  of  the  general  rule  recognized  in  these  cases.  But 
if  the  right  of  the  complainant  be  in  its  nature  a  purely  equita- 
ble right,  it  is,  of  course,  subject  to  the  application  of  the  general 
equitable  rule  that  the  remedy  applied  for  in  the  particular  case 
cannot  be  granted  unless  it  appears  to  be  equitable  to  grant  it. 
The  remedy  now  sought  is  the  extraordinary  one  of  a  mandatory 
injunction  for  the  removal  of  a  portion  of  a  building,  and  the 
vital  question  in  the  case,  as  I  look  at  it,  is  whether  on  the 
bill,  as  it  now  stands,  the  complainant  can  equitably  require  this 
removal. 

A  court  of  equity  does  not  invariably  enforce  such  covenants, 
and  there  are  several  classes  of  cases  in  which  the  remedy  by 
injunction  is  refused.  Two  of  these  classes  may  be  specially 
mentioned,  as  claimed  to  be  applicable  here— ;/ir«<,  where  the 
person  imposing  the  restriction  has  allowed  or  acquiesced  in 
material  violations  of  the  covenant  or  restriction,  thus  waiving 
the  covenant  pro  tanto  ;  and  aeeond,  where  the  party  injured  has 
not  made  prompt  application  for  the  relief,  and  has  permitted 
money  to  be  expended.  In  these  cases  the  party  otherwise  enti- 
tled to  the  benefit  of  the  covenant  cannot  apply  for  an  injunction, 
and  whether  there  has  been  such  waiver  or  laches  depends  upon 
the  circumstances  of  the  particular  case.  These  rules  are  illus- 
trated in  the  following,  leading  English  cases :  Roper  v.  WtUiame, 
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1  Twm.  &  R.  18;  Peek  v.  Matthews,  L.  R.  S  Eq.  Cos.  615 
{1867),  and  Oei^man  v.  Chapman,  L.  R.  7  Ch.  Div.  S71  [1877). 

In  Rofper  v.  Williame  an  injunction  to  restrain  the  breach  of  a 
covenant  that  buildings  should  be  erected  upon  a  general  plan, 
was  refused  by  Lord  Eldon^  upon  the  ground  that  the  covenantee 
had  acquiesced  in  a  partial  deviation  from  the  plan^  and  had  not 
made  immediate  application  to  the  court  for  an  injunction.  On 
the  first  point  the  lord-chancellor  (at  j).  SiS)  says: 

'^  It  is  not  a  question  of  mere  acquiescence,  but  in  every  in- 
staince  in  which  the  grantor  suffers  grantees  to  deviate  from  a 
general  plan  intended  for  the  benefit  of  all,  he  deprives  others 
of  the  right  which  he  had  given  them  to  have  the  general  plan 
enforced  for  the  benefit  of  all.  In  such  cases,  I  have  always 
understood,  this  court  will  leave  the  parties  to  their  remedy  at 
law.  There  is  another  view  in  which  the  case  may  be  consid- 
ered. Every  relaxation  which  the  plaintiff  has  permitted  in 
allowing  houses  to  be  built  in  violation  of  the  covenant,  amounts, 
pro  tarUOy  to  a  dispensation  of  the  obligation  intended  to  be  con- 
tracted by  it.  Very  little,  in  cases  of  this  nature,  is  suflBcient 
to  show  acquiescence,  and  courts  of  equity  will  not  interfere 
unless  the  most  active  diligence  has  been  exerted  throughout 
the  whole  proceeding. 

^^  In  every  case  of  this  sort  the  party  injured  is  bound  to  make 
immediate  application  to  the  court  in  the  first  instance,  and  can- 
not permit  money  to  be  expended  by  a  person,  even  though  he 
has  notice  of  a  covenant,  and  then  apply  for  an  injunction. 
Taking  all  the  circumstances  together,  the  permission  to  build 
contrary  to  the  covenant,  and  the  laying  by  four  or  five  months 
before  filing  the  bill,  this  is  not  a  case  in  which  a  court  of  equity 
has  the  right  to  interfere  by  injunction,  but  the  plaintiff  must  be 
left  to  his  remedy  at  law/' 

In  Peek  v.  MaUhews,  the  same  rule  as  to  acquiescence  in  vio- 
lations of  the  general  plan  and  as  to  delay  was  applied  to  a 
vendor  and  in  favor  of  a  vendee,  who  had  received  his  deed, 
after  the  violations  by  other  grantees  had  been  allowed,  and  even 
in  the  face  of  the  express  covenant  with  the  vendor,  made  in  his 
deed.     The  vendor  was  left  to  his  remedy  at  law  on  the  cove- 
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Dant,  and  was  denied  the  relief  which  a  court  of  equity  grants, 
as  based  on  the  continuance  of  a  common  benefit. 

In  Oerman  v.  Chapman,  supra^  it  was  held  that  the  violation 
must  be  material  and  such  as  to  prevent  the  general  plan  from 
being  carried  out,  and  that  the  materiality  of  the  violation  was 
to  be  determined  by  the  circumstances  of  each  case. 

See,  also,  £  Pom.  Eq.  Jur.  817  and  cases  cited,  as  to  the  effect 
of  delay  and  estoppel  by  acquiescence,  in  cases  where  injunctions, 
either  preliminary  or  final,  are  applied  for  to  enforce  rights 
which  are  purely  equitable. 

The  facts  in  the  present  case  material  to  this  question  of 
waiver  or  laches  are  these:  It  appears  by  the  bill  that  John 
Lucas  erected  his  hotel  and  encroached  on  the  building  line, 
while  the  company  and  Ward,  the  grantors  of  complainant, 
were  the  owners  of  the  remaining  land  in  block  21,  which  was 
intended  to  be  benefited,  and,  so  far  as  appears  by  the  bill,  no 
objection  was  made  by  either  of  these  then  owners,  nor  is  any 
explanation  given  in  the  bill  of  their  failure  to  object.  Those 
who  are  the  owners  of  the  remaining  lands  benefited  by  the 
restriction  must  be  the  persons  who,  at  the  time  of  the  violation 
of  the  restriction,  are  entitled  to  call  upon  the  court  of  equity  to 
enforce  the  covenant,  and  must  have,  as  such  owners,  the  right 
to  waive,  acquiesce  in  or  object  to  the  violation ;  and  they  must, 
on  the  other  hand,  be  subject  to  the  liabilities  or  penalties  result- 
ing to  owners  or  parties  injured  who  acquiesce  in  a  violation.  One 
of  these  penalties  has  been  declared  to  be  that,  after  such  acqui- 
escence in  a  material  violation  by  one  or  more  of  the  grantees, 
the  court  of  equity  will  not  enforce  the  restriction  even  against 
a  sabsequent  purchaser  who  has  entered  into  a  direct  covenant 
therefor  with  the  grantor.  This  was  the  decision  in  Peek  v. 
Matthews,  supra,  where  a  vendor  inserted  covenants  in  the  deed 
of  each  purchaser  of  lots  for  building  only  in  a  specified  manner, 
and  permitted,  without  interference,  material  breaches  of  the 
covenant  to  be  committed  by  some  of  the  purchasers.  It  was 
held  that  the  vendor  was  not  entitled  to  an  injunction  against 
violation  of  the  covenant  by  a  purchaser  who  had  taken  his 
deed  for  his  lot  after  the  breaches  had  been  committed  on  the 
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others.  In  this  case,  also,  the  covenant  in  the  deed  was  not  only 
with  the  grantor,  but  was  expressly  declared  to  be  a  covenant 
between  all  the  purchasers  inter  sese;  but  the  court  declared  that, 
so  far  as  the  right  to  invoke  the  aid  of  a  court  of  equity  by  injunc- 
tion was  concerned,  this  made  no  difference.  '^  The  vendor  in 
such  cases,  stipulating  for  the  benefit  of  himself  and  others/' 
says  Vice-Chancel  lor  Wood  (at  p.  518),  "  as  a  qudsi-trustee  for 
them,  is  bound  to  enforce  the  covenant  as  much  against  one  as 
against  the  other.  The  court  will  not,''  he  further  says,  "  grant 
specific  performance  of  an  arrangement  which  can  only  be  carried 
out  in  part.  The  thing  must  be  enforced  in  toto  or  not  at  all." 
In  Oei^man  v.  Chapman,  supra,  the  correctness  of  the  principle 
stated  in  Peek  v.  Matthews  was  recognized,  but  it  was  held  that 
the  alleged  violation  must  be,  in  fact,  an  interference  with  the 
general  scheme,  and  that  the  rule  would  not  be  applied  to  the 
&cts  in  that  case. 

The  materiality  of  the  violation  by  Lucas  is  not  only  admit- 
ted, but  its  materiality  constitutes  the  basis  of  the  bill ;  and  as 
to  the  hotel  building  proper,  the  erection  has  been  allowed  to 
stand  without  objection  by  the  complainant's  grantors,  who  were 
owners,  and  persons  entitled  to  object,  for  eight  years  from  1878 
to  1886,  and  by  the  complainant  himself  from  February,  1886, 
to  June,  1889.  And  when  complainant  purchased  his  first  lots, 
in  February,  1886,  the  tower  was  completed,  either  before  his 
purchase  or  shortly  after,  and  no  objection  appears  to  have  been 
made  by  him  to  the  erection.  The  allegation  in  the  bill,  "  that 
it  was  while  he  was  building  his  said  cottages  [in  1887],  the  com- 
plainant discovered  the  said  hotel  building  encroached  on  the  i^aid 
twenty-five  feet,"  must  be  considered  as  applying  to  the  hotel 
building  and  not  to  the  "  octagon  tower."  As  to  the  tower,  the 
projection  is  so  evident  and  notorious  that  it  is  doubtful  whether 
the  above  allegation,  if  intended  to  apply  to  this,  could  be  con- 
sidered as  any  foundation  for  relief,  even  on  a  demurrer. 

The  complainant,  therefore,  in  this  case  took  title  to  four  of 
his  lots  from  the  company,  with  actual  notice  of  the  erection  of 
the  hotel  building  for  years  prior  to  that  time,  and  must  be  held 
chargeable  with  the  laches  of  the  company  up  to  that  time,  and 
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for  his  own  laches  for  three  years  longer.  And  in  the  absence 
of  any  allegations  in  the  bill  sufficient  to  overcome  the  effect  of 
the  delay  of  the  company  and  of  the  complainant,  in  attempting 
to  enforce  the  covenant  and  their  apparent  acquiescence,  there 
can  be  no  relief.  Laches,  lapse  of  time  or-aoquiescence  appear- 
ing upon  the  face  of  the  bill  itself,  are  grounds  of  demurrer  and 
a  bar  to  relief.  1  Dan.  Ch,  Pr.  {6ih  ed.)  660  note  a,  and  cases 
cited. 

As  to  the  octagon  tower,  the  bill  does  not  show  clearly  whether 
this  was  erected  before  or  after  complainant's  first  purchase  of 
the  four  lots  from  the  company,  on  February  1st,  1886. 

The  allegation  is  that,  "  in  the  winter  of  1885  and  1886,'' 
Lucas  made  this  addition.  If  the  company  owned  the  lots,  they 
had  the  right  to  object  to  the  erection  and  apply  at  once  to  the 
court  for  an  injunction  restraining  it.  If  the  complainant  then 
owned  it,  he  had  the  same  right;  and,  in  the  absence  of  any 
all^tions  in  the  bill,  sufficiently  explaining  this  apparent  acqui- 
escence in  the  erection  for  over  three  years  and  his  laches  in 
filing  his  bill,  relief  must  also  be  denied  as  to  the  removal  of 
this  portion  of  the  building. 

The  complainant's  counsel,  in  answer  to  the  effect  of  laches 
and  acquiescence  on  the  right  to  enforce  complainant's  rights  by 
mandatory  injunction,  insists  that  the  rights  of  the  complainant 
over  the  Lucas  lot  are  not  merely  equitable  rights,  but  that  the 
lots  of  complainant  are  to  be  treated  as  dominant  tenements 
having  strictly  legal  easements  of  prospect  over  the  Lucas  lot 
as  servient  tenements,  and  that  the  rights  of  complainant,  there- 
fore, are  not  destroyed  by  mere  acquiescence  or  by  any  delay 
short  of  the  tinae  necessary  to  acquire  an  estate  by  prescription. 

If  this  be  the  true  nature  of  complainant's  rights,  then  they 
may  not  be  barred  by  mere  delay  or  acquiescence  short  of  twenty 
years,  but  even  admitting  this,  the  granting  of  the  equitable 
remedy  now  applied  for  does  not  follow,  for  the  equitable  remedy 
of  injunction  or  removal  may  be  denied  by  reason  of  delay  or 
acquiescence,  even  though  the  legal  right  to  proceed  for  breach 
of  the  covenant  is  admitted. 

This  was  the  situation  in  Roper  v.  Williams  and  Peek  v.  Mat- 
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thews,  rnpra.  Where  the  legal  right  was  admitted^  relief  was 
denied  in  equity  and  the  complainant  left  to  his  remedy  at  law. 
And  where  the  legal  right  of  the  complainant  in  such  cases  is 
doubtful^  an  additional  objection  to  granting  the  extraordinary 
equitable  relief  arises,  and  the  right  must  be  first  settled  at  law. 

The  easement  here  is  claimed  to  arise  in  favor  of  the  complain- 
ant's lots  and  as  appnrtenant  thereto,  either  by  virtue  alone  of 
the  covenant  in  the  Lucas  deed  from  the  complainant's  grantor 
or  by  this  covenant,  supplemented  by  proof,  showing  the  general 
building  plan  adopted  for  all  the  lots  in  block  21  on  Atlantic 
avenue.  This  covenant  in  the  Lucas  deed  does  not  refer  to  the 
complainant's  lots  or  any  other  lands  than  those  conveyed,  and, 
read  by  itself  alone,  it  is,  to  say  the  least,  very  doubtful  whether 
it  has  any  such  scope  or  effect  as  complainant  claims.  And  it  is 
also  doubtful  whether,  for  the  purpose  of  establishing  a  legal 
easement  in  favor  of  the  complainant's  lots  over  the  Lucas  lots, 
by  reason  of  the  existence  of  a  general  plan,  parol  evidence,  or 
any  evidence  dehors  the  deed,  is  admissible.  The  cases  which 
have  enforced  obligations  restricting  buildings,  as  between  differ- 
ent purchase)*s  of  a  tract  embraced  in  a  general  scheme,  proceed, 
as  Chief-Justice  Beasley  points  out,  in  Brewer  v.  Marshall,  4 
C.  E.  Or.  BS7,  643  {Eirors  and  Appeals,  1868),  "upon  the 
principle  of  preventing  a  party  having  knowledge  of  the  just 
rights  of  another  from  defeating  such  rights,  and  not  upon  the 
idea  that  the  engagements  enforced  create  easements,  or  are  of  a 
nature  to  run  with  the  land.'' 

In  this  state  of  doubt  as  to  complainant's  legal  title,  certainly 
no  injunction  could  be  granted  without  the  previous  establish- 
ment of  this  legal  right  in  a  court  of  law,  if  hi^  case  is  one  of 
strictly  legal  right.  If  the  complainant  has  an  easement  or  other 
legal  rights  derived  from  the  covenant,  he  still  has  his  remedy 
at  law,  and  whether  they  are  purely  equitable  or  legal,  enforce- 
ment of  them  by  injunction,  on  the  present  bill,  is  barred  by 
delay  and  acquiescence  apparent  on  the  bill  and  not  sufficiently 
explained  or  accounted  for.  The  demurrer  will,  therefore,  be 
sustained  on  these  grounds. 
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V. 

Emile  Debaud  et  al. 

1.  Where  it  becomes  eyident  to  an  execator,  who  holds  moneTS  for  the  paj- 
osent  of  legacies,  that  considerable  delay  will  ensue  before  the  legacies  will  be 
paid,  it  will  be  his  duty  to  submit  the  question  whether  the  moneys  held  by 
him  shall  be  invested,  to  the  orphans  court,  otherwise  he  will  be  accountable 
for  interest  thereon.  And  where  he  mingles  such  moneys  with  his  own  funds 
or  employs  them  in  his  business,  he  will  be  chargeable  with  interest  upon 
them. 

2.  Where  an  executor  fails  to  keep  accounts,  and,  consequently,  there  exist 
obscurity  and  doubt  as  to  the  propriety  of  a  credit  claimed  by  him,  the  obscur- 
ity and  doubt  will  be  resolved  against  his  claim. 
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Hetfield  v.  Debaud. 

On  appeal  from  a  decree  of  the  Union  county  orphans  court, 
upon  an  accounting  of  Walter  L.  Hetfield^  as  executor  of  the 
will  of  Antoine  Debaud^  deceased. 

Mr.  James  J.  Bergen,  for  the  appellant. 

Mr.  Robert  E.  Cheiwood  and  Mr.  George  PtUnam  Smithy  for 
the  respondents. 

The  Ordinary. 

Antoine  Debaud  died  on  the  14th  of  October^  1888^  leaving  a 
will  of  which  the  appellant^  the  accountant  below,  became  the 
sole  executor,  upon  its  admission  to  probate  in  July,  1889,  after 
litigation  in  which  its  validity  was  contested.  During  the  liti- 
gation the  accountant  was  the  administrator  j^encfente  lite  of  the 
testator's  estate,  and,  as  such,  became  fully  cognizant  of  the 
character  and  extent  of  that  estate. 

The  will  required  the  payment  of  the  testator's  debts  and 
funeral  expenses,  and  the  erection  of  a  suitable  marble  headstone 
at  his  grave ;  that  his  personal  estate,  except  household  furniture 
in  the  homestead,  should  be  converted  into  money;  that  the 
executor  should  take  charge  of  and  rent  all  the  real  estate  and 
keep  the  buildings  thereon  insured  and  repaired;  that  within 
two  years  he  should  sell  the  real  estate,  except  the  homestead, 
which  he  was  empowered  to  sell  after  the  death  of  Marie  Mag- 
dalen Klenck,  the  mother  of  the  testator's  widow;  that  from  the 
moneys  realized  there  should  be  paid  a  l^acy  of  $10,000  to  the 
testator's  widow  in  lieu  of  dower ;  that  the  widow  should  have 
the  homestead  and  its  furniture  during  the  life  of  Mrs.  Klenck, 
to  make  a  home  for  Mrs.  Klenck  during  her  natural  life,  upon 
condition,  however,  that  neither  Mrs.  Klenck  nor  her  husband 
should  make  any  claim  against  the  testator's  estate ;  that  Mrs. 
Klenck  should  also  have  the  use  of  $2,000  during  her  life,  upon 
the  same  condition,  the  executor  to  invest  the  money  and  pay 
the  interest  thereof  to  her ;  that  the  following  legacies  should  be 
paid  :  To  John  Thys,  $1,000;  to  the  testator's  niece,  Emily  M. 
Fernandez,  $2,000 ;  to  Emma  A.  Fernandez,  daughter  of  the 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]     FEBRUARY  TERM,  1896.  373 

Hetfidd  V.  Debaud. 

last  legatee,  $1,000;  to  Ellen  M.  Say  bold,  a  niece  of  the  testa- 
tor's, $2,000 ;  to  Ellen  Lena  Saybold,  daughter  of  the  last  lega- 
tee, $1,000 ;  to  the  children  of  the  testator's  deceased  brother, 
Pierre  Debaud,  $2,000 ;  to  the  children  of  the  testator's  deceased 
brother,  Jeannot  Debaud,  $2,000 ;  to  the  children  of  the  testa- 
tor's deceased  brother,  John  Debaud,  $2,000 ;  to  the  testator's 
sister,  Marianne  Ribert,  $2,000,  and,  if  she  be  dead,  to  her  chil- 
dren ;  that  the  last  four  legacies  should  be  paid  within  one  year 
after  the  testator's  death ;  that  the  residuary  estate  should  be 
distributed  in  four  parts— one  part  to  the  children  of  Pierre 
Debaud,  one  part  to  the  children  of  Jeannot  Debaud,  one  part 
to  the  children  of  John  Debaud,  and  the  remaining  share  to 
Marianne  Ribert,  or,  if  she  be  dead,  to  her  children. 

The  testator's  sister  and  her  children,  and  the  children  of  the 
testator's  deceased  brothers  all  resided  in  France  and  yet  reside 
there.     The  other  legatees  reside  in  this  state. 

Although  the  estate  falling  to  his  care  consisted  of  various 
properties  made  up  of  improved  and  unimproved  real  estate, 
bonds  and  mortgages,  and  bank  stock,  which  yielded  rents, 
dividends  and  interest,  the  appellant  not  only  failed  to  keep 
accounts  as  executor,  but  mixed  the  funds  received,  with  his 
own  funds,  relying  upon  memory,  such  memoranda  as  he  made 
from  time  to  time  in  his  check-books  and  pocket-diaries,  and  the 
vouchers  he  took  for  payments  made,  for  the  information  neces- 
sary to  an  accounting. 

When  his  account,  after  a  lapse  of  some  four  years,  was  filed, 
its  items  were  largely  without  date  and  the  whole  instrument 
was  confused  by  errors. 

A  large  number  of  exceptions  were  filed  to  the  account,  many 
of  which  were  sustained  by  the  orphans  court,  either  upon  the 
accountant's  admissions  of  his  error  or  upon  the  court's  deter- 
mination upon  evidence  produced. 

The  accountant  appeals  from  the  decree  of  the  orphans  court, 
specifying,  under  the  second  rule  of  this  court,  a  number  of 
particular  objections  to  it. 

The  proof  shows  that  the  executor  received  in  cash  about 
$27,740,  out  of  which  he  disbursed  some  $20,075,  paying  all 
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the  American  legatees  in  full  and  making  other  payments,  some 
of  which  were  disallowed  by  the  orphans  court  All  those  re- 
ceipts were  had  and  disbursements  were  made  prior  to  January 
1st,  1891.  The  balance  chargeable  to  the  executor  was  about 
$7,665,  from  which  he  took  $2,000  for  investment  for  Mrs. 
Ellenck,  leaving  in  his  hands,  mingled  with  his  own  moneys, 
some  $5,665  which  he  did  not  apply  to  the  payment  of  the 
French  legacies  before  he  was  required  to  account.  During  the 
accounting,  under  compulsion  of  the  orphans  court,  he  paid,  on 
account  of  the  French  legacies,  $3,000. 

The  orphans  court  charged  the  executor  with  interest  on 
$4,700  of  the  unapplied  balance  in  his  hands,  between  the  dates 
January  1st,  1891,  and  May  1st,  1894. 

Of  this  charge  he  complains.  On  the  other  hand,  the  respond- 
ents insist  that  the  charge  should  have  been  interest  on  $5,600 
for  the  period  mentioned. 

I  do  not  understand  how  the  orphans  court  reckoned  the  sum 
of  $4,700,  unless  it  deducted  the  highest  lawful  commissions  to 
the  executor  and  the  counsel  fee  which  it  allowed  to  his  counsel 
upon  the  accounting,  from  the  balance  appearing  to  be  in  his 
hands,  as  though  those  allowances  were  vested  rights  of  the 
executor  prior  to  his  accounting,  in  disregard  of  the  well-settled 
rule  that  they  become  rights  only  in  virtue  of  their  allowance 
by  the  court. 

It  is  not,  however,  necessary  for  me  to  ascertain  how  that 
amount  was  reached.  It  is  enough  now,  that  I  am  satisfied  that 
the  executor  had  at  least  $5,600  of  the  funds  of  the  estate  in  bis 
use  for  the  time  specified,  and  that  the  contention  of  the  respond- 
ents that  he  should  pay  interest  for  that  period  on  $5,600  instead 
of  upon  $4,700,  if  he  should  pay  interest  at  all,  is  abundantly 
supported. 

The  inquiry  then  arises  whether  he  should  pay  interest  at  all. 

He  kept  two  personal  bank  accounts  in  which  he  mingled 
his  own  and  the  estate  funds.  He  has  not  produced  any  memo- 
randa, such  as  are  usually  made  in  check-books,  to  distinguish 
the  sources  of  his  deposits  or  which  determine  the  balances  to  his 
credit,  and  how  much  of  those  balances  at  different  times  be- 
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longed  to  the  estate  of  which  he  was  executor.  I  am  unable^ 
from  his  vague  and  uncertain  data  and  testimony,  to  reach  a 
satisfactory  conclusion  as  to  the  manner  in  which  he  kept  the 
moneys  of  the  estate.  That  the  moneys  were  not  all  in  bank  is 
made  clear  by  his  tardy  obedience  to  the  order  of  the  orphans 
court,  which  required  him  to  pay  $3,000  to  the  French  legatees, 
which  occasioned  the  making  of  an  order  upon  him  to  show 
cause  why  lie  should  not  be  held  in  contempt  of  court,  under  the 
spur  of  which  he  deposited  in  bank  two  sums — $984.50  on  June 
Ist,  and  $500  on  June  2d — to  increase  his  bank  balance  to 
$3,066.36  from  which  he  paid  the  $3,000.  According  to  his 
testimony  these  sums  were  not  taken  from  one  bank  to  augment 
the  deposit  in  the  other,  but  were  taken  in  cash  from  his  safe. 
Why  they  were  taken  in  two  sums  instead  of  in  one,  and  on  dif* 
ferent  days,  is  unexplained.  He  denies  that  he  used  moneys  of 
the  estate  for  his  own  purposes,  beyond  the  amount  he  expected 
to  receive  for  commissions,  but  he  fails  to  point  out  with  any 
particularity  how  much  he  did  use.  He  utterly  fails  to  show 
any  more  money  in  his  possession  on  the  2d  of  June,  1894,  than 
the  bank  balance  of  $3,066.36  made  up  on  that  day  and  the  day 
before  by  the  addition  of  the  two  sums  aggregating  $1,484.50. 
His  position  is  that  he  kept  the  money  always  in  readiness  to 
meet  the  demand  for  payment  by  the.  French  legatees,  and  by 
reference  to  the  fiict  that  minors  among  those  legatees  had  sought 
to  obtain  payment  upon  guardianship  papers  rejected  by  him 
upon  the  advice  of  his  counsel,  he  reasons  that  his  apprehension 
of  a  demand  upon  him  at  any  time  was  well  founded.  He  con- 
tends that,  while  waiting  demand,  he  could  not  have  done  other- 
wise with  the  moneys  than  he  did. 

The  testimony  of  the  executor  is  attended  throughout  by 
obscurity  and  indefiniteness,  and  that,  with  the  circumstance  of 
his  tardy  obedience  to  the  order  of  the  orphans  court,  is  so  much 
at  variance  with  his  claims  that  it  is  difficult  to  accord  to  his 
testimony  implicit  credence.  It  is,  however,  clear  that  if  he  did 
not  make  use  of  the  funds  of  the  estate,  he,  at  least,  suffered 
them  to  remain  idle  when  it  was  plainly  to  the  interest  of  his 
eestuk  que  trvMeni  to  have  them  invested.     Those  cestuis  qae 
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h-uatent  were  foreigners^  evidently  unacquainted  with  the  forms 
and  requirements  of  our  laws.  They  were  numerous.  One,  at 
least,  was  an  infant.  It  was  difficult,  because  of  their  language 
and  the  distance  at  which  they  lived,  for  them  to  intelligently 
and  effectively  communicate  with  the  executor.  These  obsta- 
cles, and  the  executor's  evident  intention  not  to  himself  seek  out 
and  pay  the  foreign  legatees,  plainly  })ointed  to  delay  and  admon- 
ished him  that  there  existed  at  least  a  question  whether  the  funds 
should  not  be  invested  until  payment  of  the  legacies  should  be 
safely  accomplished. 

The  statute  {Rev.  p.  777  §  115  &c)  afforded  him  adequate 
protection  in  making  investment,  under  the  direction  of  the  or- 
phans court.  More  than  that,  it  imposed  the  duty  upou  him  to 
apply  to  the  orphans  court  for  direction  in  that  behalf,  under 
penalty  of  his  being  charged  with  interest  in  case  of  his  n^lect 
to  do  so. 

But  added  to  his  duty  under  the  statute,  I  think  he  was  within 
the  rule  of  equity  which  charges  an  administrator,  executor  or 
trustee  who  negligently  suffers  trust  moneys  in  his  hands  to  lie 
idle,  or  mingles  them  with  his  own  funds,  or  employs  them  in 
his  business,  with  interest  upon  them.  King  v.  Berry's  Execur- 
tors,  2  Or.  Ch.  261;  Frey  v.  Adminiatratora  of  Freyj  2  C.  E. 
Gr.  71;  Frost  v.  Denman,  I4,  Stew.  Eq.  47. 

I,  therefore,  am  of  opinion  that  the  executor  should  be  charged 
interest  as  claimed  by  the  respondents. 

In  the  next  place,  the  orphans  court  held  that  there  should 
have  been  an  abatement  of  some  $900  from  the  American  l^a- 
cies,  to  afford  a  fund  for  the  payment  of  the  French  l^tees  in 
equal  proportion  with  the  American  l^atees,  and  therefore  it 
charges  the  executor  with  about  that  sum  as  an  overpayment 
by  him. 

I  think  that  the  orphans  court  was  mistaken  in  this  conclu- 
sion. By  giving  legacies  and  disposing  of  the  residuary  estate, 
real  and  personal,  in  a  blended  mass,  the  testator  charged  his 
entire  estate,  real  and  personal,  with  the  payment  of  all  legacies, 
and  hence  all  the  realty  which  remains  undisposed  of  is  liable  to 
their  payment,  including  the  remainder  of  the  homestead  aftCT 
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the  life  estate  of  the  widow.  Turner  v.  Gibbs,  3  Dick,  Ch.  Rep. 
6^6.  The  proofs  do  not  make  it  appear  tliat  there  is  not  suffi- 
cient value  in  tlie  realty  remaining  unsold  to  fully  satisfy  the 
French  legatees.  It  is  remembered  that  those  legatees  take  the 
residuary  estate,  and  it  follows  that  they  are  not  injured  by  the 
prompt  payment  of  the  American  legacies  and  the  consequent 
stoppage  of  interest  upon  them,  the  continuance  of  which  would 
teud  to  exhaust  the  residuary  estate.  It  is  within  the  power  of 
the  French  l^atees  to  enforce  payment  of  their  legacies  now  by 
resort  to  the  realty. 

The  appellant  next  objects  to  the  disallowance  of  several  items 
of  expenditures  for  taxes  and  repairs,  touching  the  homestead 
property  during  its  possession  by  the  life  tenant.  I  think  that 
the  orphans  court  properly  disallowed  those  items.  The  rule  is 
that  a  life  tenant  must  pay  the  current  yearly  taxes  and  keep  the 
property  in  repair.  The  proofs  do  not  show  that  the  taxes  or 
repairs  were  of  special  character  which  should  charge  them  or 
any  part  of  them  to  the  remainder.  It  is  true  that,  in  the  second 
])aragraph  of  his  will,  the  testator  provides  that  his  executors 
shall  take  charge  of  "ofl''  his  real  estate  and  .keep  it  in  repair 
and  insured,  but  this  direction  is  coupled  with  one  which  re- 
quires them  to  lease  the  real  estate  and  collect  the  rents  arising 
therefrom,  and  I  cannot  escape  the  conclusion  that  the  testator 
intended  to  apply  his  direction  for  repairs  and  insurance  to  that 
property  only  which,  for  the  time  being,  should  be  in  the  imme- 
diate charge  of  the  executors  subject  to  their  lease,  and  not  to 
exempt  the  tenure  of  the  homestead  by  his  widow  from  the 
ordinary  obligations  which  are  incident  to  her  life  estate. 

In  the  next  place,  the  executor  complains  of  a  charge  of  $50 
on  account  of  the  sale  of  a  parcel  of  property  to  one  O'Keefe. 
He  thinks  that  O'Keefe  paid  him  $100  in  cash  at  the  time  of 
the  sale,  and  he  remembers  that  subsequently  Mr.  W.  R.  Cod- 
dington,  acting  as  the  attorney  of  a  building  and  loan  association 
from  which  O'Keefe  borrowed  $1,000,  and  as  well  for  O'Keefe, 
gave  tim  a  check  for  $850,  and  his  check-book  and  a  return 
check  telling  that  he  gave  Mr.  Coddington  his  check  for  $25. 
He  argues  that,  as  the  addition  of  $850  and  $100  is  $950,  and 
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the  deduction  of  $25  from  that  sum  will  leave  it  $925,  the 
money  he  must  have  received  was  $925^  notwithstanding  the 
fiict  that,  by  his  deed  to  O'Keefe,  he  acknowledges  the  receipt 
of  $975  as  the  purchase  price  of  the  land  sold.  It  is  shown 
that  the  bonus  given  by  O'Keefe  for  the  $1,000  loan  from  the 
building  and  loan  association  was  $150,  and  that  the  associa- 
tion secured  payment  of  that  bonus  by  giving  O'Keefe  only 
$850,  by  the  check  which  went  to  the  executor.  The  executor 
then  had  to  look  to  O'Keefe  for  the  $125  necessary  to  make  the 
consideration  mentioned  in  the  deed,  and  his  check  to  Mr.  Cod- 
dington  would  seem  to  imply  that  the  $150  bonus  was  paid  to 
him  instead  of  $100  as  he  now  thinks,  and  that  he  gave  Mr. 
Coddington,  as  the  attorney  for  O'Keefe,  $25  when  the  $850 
check  was  delivered  to  him,  and  thus  made  his  receipt  for  the 
property  $975,  the  amount  mentioned  in  the  deed.  Mr.  Cod- 
dington has  but  a  vague  recollection  of  the  transaction,  and  his 
testimony  fails  to  make  clear  the  situation.  It  appears  that 
O'Keefe  bought  under  written  conditions  of  sale  which  were, 
and  probably  now  are,  in  the  possession  of  the  executor,  but 
that  document  is  not  produced.  As  the  prooft  stand,  I  would 
not  be  warranted  in  disturbing  the  determination  of  the  orphans 
court.  I  think  that  the  recital  of  the  receipt  of  the  $975  in 
the  deed  given  to  O'Keefe  makes  evidence  against  the  executor 
which  he  must  overcome  by  clear  and  convincing  proof.  It  is 
obvious  that  if  the  executor  had  kept  accounts  this  question 
would  never  have  arisen.  He  must  bear  the  penalty  of  the 
obscurity  and  doubt  which  now  exist.  Blauvelt  v.  Ackerman, 
8  a  K  Or.  602. 

It  is  a  matter  of  surprise,  in  view  of  the  fact  that  the  execu- 
tor kept  no  accounts  and  mingled  the  funds  of  the  estate  with 
his  own,  and  that  much  of  the  present  litigation,  which  has 
mulcted  the  estate  in  loss  and  expense,  is  due  to  his  conduct  in 
this  respect,  that  in  apparent  disregard  of  the  rule  to  the  con- 
trary, he  has  been  allowed  commissions  at  the  highe<«t  statutory 
rate.  Dufford  v.  Smith,  1  Dick.  Ch.  Rep.  S16.  I  will  not, 
however,  deal  with  the  question  of  commissions,  for  no  objection 
to  their  allowance  has  been  made.     Rule  IS, 
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The  decree  of  the  orphans  court  will  be  reversed^  that  a  Dew 
decree  may  be  made  in  conformity  with  the  views  expressed  ia 
this  opinion. 


Mary  Ida  Ivort 


Kate  J.  Klein,  executrix  of  and  trustee  under  the  will  of 
John  F.  Klein,  deceased. 

Where  there  is  an  estate  for  life,  and  a  remainder  in  fee,  and  there  exists  an 
encambrance,  binding  the  whole  estate  on  the  land,  and  no  special  equity 
exists  between  the  life  tenant  and  the  remaindermen,  the  former  is  bound  to 
pay  the  interest  accruing  upon  the  encumbrance  during  the  continuanee  of 
his  estate. 

On  appeal  from  the  decree  of  the  Mercer  county  orphans 
court,  upon  the  accounting  of  the  respondent  executrix. 

John  F.  Klein,  late  of  Trenton,  in  this  state,  died  on  the 
21st  of  August,  1882,  testate,  leaving  him  surviving  his  widow, 
Kate  J.  Klein,  and  four  children — two  by  a  former  wife,  to  wit, 
Mary  Ida  Ivory  and  William  F.  Klein,  the  latter  of  whom  died 
on  the  12th  of  April,  1892,  and  two  by  his  widow,  Kate  J. 
Klein,  to  wit,  Gertrude  Klein,  at  his  death  nineteen  years  of  age, 
and  Marguerite  Klein,  then  eleven  years  of  age.  The  last-named 
child  became  twenty-one  years  of  age  on  the  21st  of  April,  1892. 

The  decedent  left  three  parcels  of  property,  all  of  which  were 
in  the  city  of  Trenton,  to  wit,  his  residence  on  Hanover  street, 
with  its  furniture,  business  property  on  State  street,  and  other 
business  property  on  Greene  street.  His  residence  was  encum- 
bered by  a  mortgage  for  $3,000,  held  by  one  Deats ;  the  State 
street  property  was  encumbered  by  two  mortgages,  one  for 
16,000,  held  by  one  Wilson,  and  the  other  for  $3,000,  held  by 
one  Green,  and  the  Greene  street  property  was  encumbered  by  a 
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mortgage  for  $10,000,  held  by  one  Wilkinson.  He  did  not 
leave  any  personal  estate  beyond  his  household  furniture  in  his 
dwelling  on  Hanover  street. 

By  his  will,  dated  on  the  4th  of  September,  1875,  he  consti- 
tuted his  wife  the  executrix  thereof,  and  gave  and  devised  to  her, 
in  lieu  of  dower,  his  dwelling  on  Hanover  street,  with  its  furni- 
ture, in  fee.  By  the  same  instrument,  he  provided  that  the 
State  street  property  should  be  sold  by  the  executrix,  as  soon  as 
conveniently  might  be,  at  public  sale,  to  the  highest  bidder, 
"  and,"  following  the  language  of  the  will, 

"  that  from  the  proceeds  of  said  sale,  all  mj  debts,  includlDg  all  mortgages 
which  may  exist  on  any  and  every  property  I  may  own,  be  paid  off  and  extin- 
guished ;  debts,  other  than  mortgages  on  other  properties,  to  be  paid  first,  and 
other  mortgages  afterwards,  ^  sufficient  balance  remains  for  that  purpose.  If  at 
the  time  of  such  sale  any  of  my  mortgages  are  not  yet  due,  and  the  holder  of 
said  mortgage  or  mortgages  reuses  to  receive  the  payment  thereof,  then  and  in 
such  case,  if  such  balance  remain  a  sum  sufficient  to  pay  the  probable  indebt- 
edness when  the  same  falls  due,  it  shall  be  retained  by  my  executrix  and 
invested  subject  to  such  payment  The  balance  of  the  proceeds  of  said  sale, 
if  any,  remaining  after  the  payment  of  o^  my  debts,  book  accocmts,  mortgages 
and  provisions  for  payment  of  mortgages  as  aforesaid,  I  give  and  bequeath  to 
my  son,  William  F.  Klein,  and  my  daughter,  Mary  Ida  Ivory,  to  be  equally 
divided  between  them." 

He  then  devised  the  Greene  street  property  to  his  wife  in 
trust,  using  this  langui^e : 

'^  In  trust  to  the  following  uses  and  purposes,  that  is  to  say,  upon  trast  to 
permit  and  suffer,  authorize  and  empower  my  wife,  Kate  J.  Klein,  to  have, 
take  and  receive  the  rents,  issues  and  profits  thereof,  therefrom  to  pay  for  tlie 
repairs  required  on  said  property  and  for  all  public  taxes  and  assesements  im- 
posed thereon,  and  further  to  meet  and  pay  for  the  general  support  and  educa- 
tion of  herself  and  our  children  until  the  youngest  surviving  child  has  arrived 
at  the  age  of  twenty-one  years,  when  and  at  which  time,  or  as  soon  thereafter 
as  conveniently  may  be,  to  sell  the  said  property  at  public  auction  to  the 
highest  bidder,  and  I  hereby  and  herein  authorize  and  empower  my  ezecatrix 
to  make  such  sale,  and  to  divide  the  proceeds  thereof  among  all  my  children 
in  such  manner  and  in  such  parts  that,  by  crediting  my  said  two  children 
before  named,  William  F.  Klein  and  Mary  Ida  Ivory,  with  the  amount,  if 
any,  received  by  them  from  the  proceeds  of  the  sale  of  the  State  street  prop- 
erty as  directed  in  Item  No.  1,  all  my  children  shall  receive  an  equal  division 
and  share  of  the  total  proceeds  of  the  sales  of  said  two  properties  (the  State 
street  and  the  Greene  street  properties  aforesaid)." 
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He  further  provided  for  a  trust  of  a  $3,400  mortgage  held  by 
him  when  the  will  was  made,  but  uot  existing  at  his  death,  in 
his  widow  for  her  benefit  for  life,  the  principal  at  her  death  to 
be  disposed  of  by  her  appointment  in  her  will,  and  that  if  his 
son  William  should  die  before  distribution  should  be  due  to  him 
ander  the  will,  that  his  portion  should  be  divided  among  the 
children  of  the  testator  surviving  at  that  time.  The  residue  of 
his  estate  was  devised  and  bequeated  to  his  wife. 

The  executrix  proved  the  will  on  the  1st  of  September,  1882, 
and  letters  testamentary  were  issued  to  her.  She  then  took  pos- 
session of  the  three  properties,  occupying  the  Hanover  street 
property  and  receiving  the  rents  of  the  State  and  Greene  streets 
IHX)pertie8.  From  the  rent  of  the  State  street  property  she  paid 
debts  of  her  hasband  and  interest  on  the  four  mortgages  men- 
tioned. On  the  1st  of  April,  1884,  she  sold  the  State  street 
property  for  $20,000,  and  on  the  17th  of  the  same  month  paid 
to  Mr.  Wilson  $5,138.83,  and  to  Mr.  Green  $3,118.75,  in  satis- 
&ction  of  their  respective  mortgages.  These  payments,  and  the 
payment  of  the  remainder  of  her  husband's  unsecured  debts, 
left  in  her  hands  from  the  proceeds  of  the  State  street  property 
$5,843.37,  out  of  which,  on  May  10th,  1884,  she  paid  $3,183.32 
in  satisfaction  of  the  mortgage  on  the  Hanover  street  property, 
the  fee  of  which  was  devised  to  her.  The  remainder  of  the 
$5,843.37  she  retained  and  expended  in  the  payment  of  interest 
from  time  to  time  on  the  $10,000  mortgage  on  the  Greene  street 
property. 

In  July,  1892,  after  her  youngest  child  became  of  age,  she 
sold  the  Greene  street  property,  subject  to  the  mortgage  on  it, 
and  received  therefrom,  as  the  proceeds  of  sale,  $15,000,  out  of 
which  she  has  been  allowed  credit  for  further  payment  of  interest 
on  the  $10,000  mortgage. 

The  income  from  the  Greene  street  property  was  used  by  her 
in  the  payment  of  taxes  assessed  against  that  property,  for 
repairs  to  it  and  for  the  support  of  herself  and  the  support  and 
education  of  her  two  children.  It  was  sufficient  to  have  paid 
for  taxes,  repairs,  interest  on  the  $10,000  mortgage  and  something 
towards  the  support  of  the  widow  and  her  children. 
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Upon  the  aooounting  of  the  executrix,  the  orphans  court,  by 
its  decree,  apportioned  the  $5,843.37,  balance  of  proceeds  from 
the  State  street  property,  between  the  Hanover  street  and  Greene 
street  mortgages,  so  that  three-thirteenths,  or  $1,348.49  of  that 
sum,  was  allowed  to  the  executrix  because  of  the  Hanover  street 
mortgage,  and  ten-thirteenths,  or  $4,494.88,  remained  for  her  to 
account  for.  No  objection  is  made  to  the  decree  in  this  respect. 
The  appellant's  sole  objection  is  because  the  court  allowed  the 
executrix  some  $5,400  interest  upon  the  mortgage  on  the  Greene 
street  property  out  of  the  moneys  which  were  realized  from  the 
proceeds  of  the  sale  of  the  State  street  and  Greene  street  prop- 
erties, her  contention  being  that  the  interest  upon  that  mortgage 
should  have  been  wholly  paid  from  the  income  of  the  Greene 
street  property,  upon  the  ground  that  it  was  the  duty  of  the  life 
teuants  to  pay  that  interest,  which  is  not  a  charge  against  the 
remaindermen,  as  in  effect  it  is  made  by  the  decree  of  the 
orphans  court. 

Mr.  James  BuchanaUy  for  the  appellant 

Mr.  Levi  T.  Hannuniy  for  the  respondent 

The  Obdinary. 

In  the  case  of  Moatey  v.  Marshall,  SS  N.  Y.  SOO^  Judge  Denio 
stated  the  principle  which  governs  the  solution  of  the  question 
presented,  in  these  words:  "It  is  a  well-established  principle 
that  where  there  is  an  estate  for  life  and  a  remainder  in  fee^  and 
there  exists  an  encumbrance,  binding  the  whole  estate  in  the  land, 
and  no  special  equities  between  the  remainderman  and  the  tenant 
for  life  can  be  shown,  the  latter  is  bound  to  pay  the  interest 
accruing  during  the  continuance  of  his  estate,  and  the  owner  of 
the  future  estate  is  to  pay  off  the  principal  of  the  lien." 

In  that  case  the  crucial  question  was,  as  it  is  in  the  case  con- 
sidered, whether  the  will  evinced  an  intention  that  the  interest 
upon  the  mortgage  should  not  be  charged  to  the  life  tenants,  and 
thus  gave  a  right  against  the  remaindermen. 

In  the  case  considered,  testator  had  two  children  by  his  first 
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wife,  both  of  full  age  and  emancipated  from  his  control  and  care, 
and  two  children  by  his  second  wife,  both  of  whom  were  under 
age,  and  yet  needed  education  and  his  maintenance. 

The  scheme  of  the  will  was  that  the  testator's  widow,  the 
mother  of  his  infant,  dependent  children,  should  take  his  dwell- 
ing on  Hanover  street,  with  its  furniture,  in  fee,  in  lieu  of  her 
dower,  and  in  addition  thereto  should  have  the  income  from  his 
$3,400  mortgage  for  her  life;  that  the  State  street  property 
should  satisfy  his  debts,  including  the  mortgages  on  all  his  prop- 
erties; and  that  the  net  income  of  the  Greene  street  property 
should  be  devoted  to  the  education  and  maintenance  of  his  infant 
children  until  the  youngest  should  become  of  age,  and,  to  the 
end  that,  through  a  community  of  interest,  the  mother's  home 
and  care  might  be  secured  for  them ;  she  also,  during  the  minority, 
was  to  have  the.  benefit  of  this  providence. 

The  other  children  had  passed  their  minority,  presumably 
having  had  his  care  and  assistance.  If  there  should  be  a  surplus 
in  value  of  the  State  street  property,  above  the  payment  of  debts, 
those  older  children  were  to  take  that  surplus  immediately. 
When  the  majority  of  the  youngest  surviving  child  should  be 
reached,  that  surplus  and  the  proceeds  of  a  sale  then  to  be  had 
of  the  Greene  street  property  would  together  be  reckoned  as  a 
fund  for  division  among  the  four  children,  in  order  to  determine 
how  much  of  the  proceeds  of  the  sale  of  the  Greene  street  prop- 
erty, then  in  hand  to  be  divided,  each  would  have,  the  two  older 
children's  share  being  credited  with  their  receipt,  if  any,  from 
the  proceeds  of  the  State  street  property. 

It  was  the  testator's  intention  to  create  three  funds — one  for 
the  payment  of  his  debts,  with  a  possible  surplus  for  his  children, 
one  for  his  widow  in  lieu  of  her  dower,  and  a  third  to  yield  sup- 
port and  education  for  his  infant  children  and  their  mother  in 
care  of  them,  during  their  minority,  and,  in  corpus^  be  preserved 
for  ultimate  division  among  all  his  children.  He  was  uncertain 
as  to  the  sufficiency  of  the  first  of  these  funds.  It  might  be 
more  than  enough  to  pay  his  debts,  and,  in  that  event,  he  dis- 
posed of  the  surplub  of  it ;  yet  it  might  not  be  enough  to  pay 
the  debts,  and,  therefore,  he  specified  a  preference  of  debts  to 
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which  it  should  be  applied.  But^  while  he  established  such 
preference  of  debts,  he  failed  to  specially  provide  for  the  dispo- 
sition of  any  balance  of  the  fund  there  might  be  after  payment  of 
the  preferred  debts,  which  might  be  insufficient  to  fully  satisfy  the 
remaining  debts,  or  to  provide  how  those  remaining  debts  should 
be  satisfied.  Passing  from  this  fund  and  that  designed  for  the 
widow,  he  creates  the  third.  He  put  it  in  trust  for  years,  speci- 
fying three  purposes  to  which  its  income  should  be  devoted — 
(a)  payment  for  repairs  to  the  property  constituting  it ;  (6)  pay- 
ment of  taxes  and  assessments  levied  on  that  property,  and  (c) 
the  support  and  education  of  his  wife  and  infant  children.  A 
surplus  of  income  was  not  contemplated.  That  he  expected  to 
realize  enough  from  the  sale  of  the  State  street  pro})erty  to  pay 
all  his  debts  is  indicated  by  his  provision  for  the  disposition  of  a 
balance  of  proceeds  of  such  sale  after  their  payment.  It  is  true 
that  he  also  contemplated  that  the  proceeds  of  such  sale  might 
not  be  sufficient  to  pay  his  debts.  Such  contetnplation  is  evi- 
denced by  his  preference  of  debts  in  such  contingency.  But 
that  such  contemplation  was  r^arded  by  him  as  a  mere  possi- 
bility, I  think,  is  clearly  demonstrated  by  his  neglect  to  pursue 
the  event  of  such  contingency  by  specific  direction,  either  cou- 
cerning  the  application  of  any  balance  there  might  be  of  proceeds 
of  sale  after  the  payment  of  the  preferred  debts,  or  concerning 
the  payment  of  such  debts  as  should  not  be  satisfied,  together 
with  the  interest  thereon. 

Now,  it  is  argued  by  the  respondent  that  the  enumeration  in 
the  will  of  charges  upon  the  income  of  the  Greene  street  prop- 
erty, for  repairs,  taxes  and  assessments,  and  the  support  of  the 
widow  and  younger  children,  indicate  a  purpose  to  exclude  any 
charge  upon  that  income  for  interest  on  the  mortgage  upon  tliat 
property,  or,  at  least,  to  postpone  it  to  the  full  accomplishment 
of  the  three  purposes  expressed.  If  the  will  exhibited  that  the 
testator  had  it  in  mind,  that  question  as  to  the  charge  of  interest 
on  the  mortgage  would  probably  arise,  I  would,  perhaps,  because 
of  the  importance  of  specific  direction  as  to  the  payment  of 
interest,  attach  greater  weight  to  this  argument ;  but  I  think  that 
the  will  evinces  that  the  testator  regarded,  in  the  first  place,  that 
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the  iDsufficiency  of  the  proceeds  of  the  sale  of  the  State  street 
property  to  pay  all  his  debts  was  a  possibility  only,  and,  in  the 
second  place,  that  his  preferment  of  the  unsecured  debts  made 
adequate  provision  for  such  contingency  by  leaving  his  mort- 
gages a  charge  upon  the  properties  respectively  burdened  by 
them. 

In  view  of  the  whole  situation,  I  do  not  perceive  more  reason 
for  holding  that  the  testator's  specification  of  some  charges  upon 
the  income  of  the  Greene  street  property  excludes  all  other 
charges,  th&n  I  do  for  holding  that  the  testator  intended  in  that 
specification,  but  failed,  to  mention  all  charges  that  were  neces- 
sary to  fully  protect  the  corpus. 

It  appears  to  me  that  his  object  was  to  devote  the  net  income 
of  a  portion  of  his  estate  to  the  assistance  of  his  second  family 
while  such  assistance  should  be  most  needed,  and,  at  the  same 
time,  to  preserve  the  corpus  for  equal  distribution  among  all  his 
children  beyond  that  period,  and  not  to  permit  a  sacrifice  of  it, 
and  with  it  a  sacrifice  of  the  interests  of  his  elder  children,  to 
produce  a  larger  temporary  income. 

I  conclude,  therefore,  that  the  will  does  not  signify  an  inten- 
tion to  give  any  right  to  the  life  tenants  which  justifies  a  charge 
of  the  interest  in  question  upon  the  corpus. 

The  decree  of  the  orphans  court  will  be  reversed  for  correction 
in  this  particular,  otherwise  it  was  rightly  made. 

25 
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Edwabd  B.  Stone,  respondent. 

1.  A  stipulation  in  a  deed  inter  partes^  that  the  grantee  will  assume  and  pay 
a  debt  secured  by  a  mortgage  on  the  premises,  for  the  payment  of  which  the 
grantor  is  personally  liable,  is  a  contract  by  the  grantee  with  the  grantor  for  . 
the  indemnity  of  the  latter,  and  the  obligation  of  the  grantee  to  pay  the  I  64   778 
mortgage  debt  enures  in  equity  for  the  benefit  of  the  mortgagee,  and  he 

may  enforce  it  agsdnst  the  grantee  to  the  extent  of  the  unpaid  part  of  the 
mortgage  debt,  after  the  proceeds  of  the  mortgaged  estate  have  been  applied 
theireon. 

2.  The  remedy  of  the  mortgagee  in  equity  against  the  grantee  for  the  mort- 
gage debt  so  assumed  is  not  affected  by  the  acts  of  1880  and  1881.  Eev.  Sap, 
pp.  489,  490. 

387 
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3.  In  granting  relief  on  the  ground  of  mistake,  there  is  a  distinction  between 
the  rescission  and  the  reformation  of  a  written  instrament.  A  court  of  equity 
may  rescind  a  written  contract  for  a  mistake  which  is  unilateral ;  that  is,  a 
mistake  on  the  part  of  one  of  the  parties  only.  In  such  a  case,  the  whole 
contract  is  set  aside  and  the  parties  restored  to  their  original  position. 
There  can  be  no  rescission  unless  the  parties  can  be  restored  to  their  original 
position. 

4.  But  in  the  case  of  the  reformation  of  a  contract  or  deed  by  altaring  or 
expunging  some  of  the  terms  contained  in  it  on  the  ground  of  mistake,  the 
part  improperly  introduced  into  it  will  be  altered  or  expunged  and  the  instra- 
ment will  stand  as  reformed.  To  warrant  reformation  in  the  absence  of  fraud 
or  imposition,  there  must  be  a  mutual  miistake ;  that  is,  a  mistake  shared  by 
both  parties. 

5.  To  justify  the  reformation  of  a  deed  delivered,  accepted  and  acted  upon, 
on  the  ground  that  it  did  not  correctly  express  the  agreement  made  by  the 
parties,  the  proof  must  be  clear  and  convincing  and  upon  testimony  that  is 
unexceptionable,  both  with  regard  to  the  agreement  actually  made  by  the  par- 
ties and  (he  mutuality  of  the  mistake  through  which  a  different  agreement 
was  put  in  the  deed.  Until  a  mistake  has  been  established  by  such  fotoe  of 
proof  as  leaves  no  rational  doubt  of  the  &ct,  no  change  in  the  writing  aooght 
to  be  reformed  is  entitled  to  be  called  a  correction. 

6.  On  a  bill  filed  by  a  mortgagee  to  enforce  the  assumption  of  the  mortgage 
debt  by  the  grantee  of  the  mortgagor,  the  defence  that  the  assumption  dame 
was  improperly  inserted  in  the  deed  should  be  made  by  a  croes-bill,  and  the 
grantor,  or  his  personal  representatives  in  case  of  his  death,  should  be  made 
parties  to  such  cross-bilL 

On  appeal  from  a  decree  in  Green  v.  Stone,  advised  by  Vice- 
Chancellor  Bird. 

Mr,  Avstin  H,  Swad^mer,  for  the  appellant. 
Mr.  John  J.  OrandaU,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

This  is  a  suit  in  equity  by  Green^  a  mortgagee,  against  Stooe^ 
a  purchaser  from  the  mortgagor  of  a  portion  of  the  mortgaged 
premises,  praying  a  decree  that  the  defendant  pay  the  balance  of 
the  mortgage  debt  remaining  unpaid  after  applying  thereto  the 
amount  realized  from  the  foreclosure  and  sale  of  the  mortgaged 
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premises.     Od  final  hearing  the  compIaiDant's  bill  was  dismissed. 
From  this  decree  the  complainant  appealed. 

One  Greorge  8.  Beckett  was  the  owner  of  two  tracts  of  land 
situate  in  the  county  of  Gloucester;  the  one  situate  in  Logan 
township,  containing  four  hundred  and  thirty-eight  and  eighty- 
one  hundredths  acres,  known  as  the  Middleton  farm ;  the  other 
situate  in  the  township  of  Harrison.  In  December,  1885, 
Beckett  gave  the  complainant  a  mortgage  for  $15,000  on  both 
tracts,  together  with  a  bond  for  the  payment  of  the  mortgage 
debt  By  a  deed  of  conveyance,  dated  January  25th,  1893, 
Beckett  conveyed  the  ferm  above  mentioned  to  the  defendant 
The  consideration  named  in  the  deed  was  $16,000,  and  at  the 
end  of  the  description  of  the  premises  and  estate  conveyed,  the 
deed  contained  the  following  clause : 

^*  Sabject  to  the  payment  of  a  certain  mortgage  debt  of  fifteen  thousand  dol- 
latB,  with  interest  thereon  at  fi^e  per  centum  per  annnm,  made  bj  said  George 
S.  Beckett  to  George  G.  Green,  covering  the  property  hereby  conveyed  inter 
aHoy  which  the  said  Edward  K  Stone  hereby  assumes  and  agrees  to  pay  as  a 
part  of  the  consideration  hereof." 

The  deed  was  prepared  by  Greorge  H.  Barker,  a  real  estate 
agent  and  conveyancer,  at  the  request  of  Beckett,  in  pursuance 
of  instructions  given  by  him.  It  was  delivered  by  Beckett  to 
Stone,  on  the  3d  of  February,  1893,  at  the  office  of  Martin  V. 
Bergen,  who  was  the  counsel  of  Stone,  and  was  placed  upon 
record  the  same  day. 

Subsequently,  in  April,  1894,  the  complainant  filed  a  bill  to 
foreclose  his  mortgage.  Beckett  and  wife  and  Stone  were  made 
defendants  in  the  foreclosure  suit.  A  decree  of  foreclosure  and 
for  the  sale  of  the  mortgaged  premises,  including  both  tracts, 
was  obtained  in  July,  1894,  and  the  premises  were  sold  by  the 
sheriff,  on  the  24th  of  September,  1894,  at  public  auction,  by 
virtue  of  an  execution  issued  upon  the  decree,  the  complainant 
being  the  purchaser  for  a  sum  which  left  unpaid  a  considerable 
portion  of  the  mortgage  debt.  This  bill  was  filed  to  enforce  the 
payment  by  Stone  of  such  part  of  the  mortgage  debt  as  remained 
unsatisfied,  in  compliance  with  the  agreement  to  assume  and  pay 
the  mortgage  debt  contained  in  his  deed. 
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A  deed  inter  paHes  whereby  an  estate  is  conveyed,  if  accepted 
by  the  grantee,  is  in  legal  effect  the  deed  of  both  parties,  and  a 
stipulation  in  such  a  deed  by  the  grantee  that  he  will  assoroe 
and  pay  a  debt  secured  by  a  mortgage  on  the  premises  for  the 
payment  of  which  the  grantor  is  personally  liable,  is  a  contract 
by  the  grantee  with  the  grantor  to  pay  the  mortgage  debt, 
especially  where  the  mortgage  debt  is  computed  as  part  of  the 
consideration  money  for  the  conveyance.  This  contract  is  with 
the  grantor  for  his  indemnity,  and  the  obligation  of  the  grantee 
to  pay  the  debt  enures  in  equity  for  the  benefit  of  the  mortgagee, 
and  he  may  enforce  it  against  the  grantee  to  the  extent  of  the 
unpaid  part  of  the  mortgage  debt  remaining  due  after  the  pro- 
ceeds of  the  mortgaged  estate  have  been  applied  thereon.  The 
principle  on  which  the  mortgagee  in  such  cases  is  entitled  to 
enforce  the  obligation  of  the  grantee  is,  that  by  the  acceptance 
of  a  deed  containing  an  assumption  of  the  mortgage  debt,  the 
grantee  becomes  the  principal  debtor — the  liability  of  the  grantor 
as  between  the  parties  being  that  of  a  surety  only ;  and  by  a 
well-settled  doctrine  of  equity  the  mortgagee  as  a  creditor  may, 
by  way  of  subrogation,  have  the  benefit  of  all  collateral  obliga- 
tions which  a  person  standing  in  the  situation  of  a  surety  for 
another  holds  for  his  indemnity.  The  contract  being  with  the 
grantor  for  his  indemnity,  may  be  released  or  discharged  by  him 
at  any  time  before  the  mortgagee  proceeds  to  enforce  bis  rights 
against  the  grantee ;  but  if  at  the  time  suit  is  brought  by  him, 
the  obligation  of  the  grantee  to  pay  the  mortgage  debt  is  in 
existence  undischarged,  his  remedy  against  the  grantee  is  com- 
plete. Klapworth  v.  Dressier y  £  Beas.  62 ;  Orowdl  v.  HospHal 
of  St.  BamabaSy  12  C.  E.  Or.  650  ;  Youngs  v.  Trustees  of  Publie 
Schools,  4  Stew.  Eq.  290  ;  Vredand  v.  Van  Blarcomy  8  Stew.  Eq. 
630;  Sparhmn  v.  Qove,  16  Vr.  262;  Keller  v.  Ashford,  13S 
U.  S.  610,  622,  623;  1  Jones  MoH.  §  766.  All  the  cases  agree 
that  the  language  contained  in  this  deed  creates  an  obligation  on 
the  part  of  the  grantee  which  the  mortgagee  may  enforce  in 
equity.  This  remedy  of  the  mortgagee  is  not  afiected  by  the 
acts  of  1880  and  1881.  The  first  section  of  the  act  of  1880 
regulates  simply  the  form  of  proceeding  in  foreclosure  suits,  and 
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the  second  and  third  sections,  as  amended  by  the  act  of  1881, 
apply  to  suits  at  law  apon  bonds  secured  by  mortgages.  Rev* 
Sup.pp.  489 y  490.  The  ancient  and  familiar  doctrine  in  equity  that 
the  creditor  shall  have  the  benefit  of  any  obligation  or  security 
given  by  the  principal  to  the  surety  for  the  payment  of  the  debt, 
and  the  remedy  in  a  court  of  equity  to  enforce  this  equitable 
doctrine,  are  not  impaired  by  this  I^islation.  The  remedy  in 
equity  is  independent  of  the  foreclosure  suit.  Pmden  v.  Wil- 
Ikm,  11  a  E.  Or.  SIO. 

Beckett  died  in  August,  1894,  and  after  the  sale  of  the  mort* 
gaged  premises  under  the  foreclosure,  Stone  filed  a  bill  in  equity 
against  Beckett's  representatives  for  the  reformation  of  the  deed 
bj  eliminating  therefrom  the  covenant  of  assumption,  on  the 
groand  that  the  same  was  inserted  in  the  deed  without  his 
knowledge  and  by  mistake,  and  that  it  was  not  the  intention  of 
either  of  the  parties  to  said  deed  to  have  it  in  the  deed.  The 
case  was  heard  by  an  advisory  master  on  bill,  answer  and  depo- 
sitions, and  the  master  denied  the  relief  prayed  for  and  advised 
that  the  complainant's  bill  be  dismissed.  Upon  his  advisory 
opinion  a  decree  was  made  accordingly.  This  decree  was  affirmed 
by  this  court.  SUme  v.  Beokett  {March  Term,  1896).  By  force 
of  this  decree  it  was  adjudged  as  a  finality  that  the  contract  of 
the  grantee  with  the  grantor  to  pay  the  mortgage  debt  was  a 
valid  and  subsisting  obligation.  Inasmuch  as  the  right  of  the 
complainant  in  this  case  results  from  the  contract  between  Stone 
and  Beckett,  it  would  follow  as  a  legal  conclusion  that  the  decree 
in  the  former  suit,  if  put  in  evidence,  would  determine  the  rights 
of  these  parties,  unless  some  independent  equity,  extraneous  of 
the  conduct  of  the  immediate  parties  to  the  deed,  be  made  to 
appear.  The  record  does  not  disclose  that  the  decree  in  the 
former  suit  was  put  in  evidence  in  this  case.  The  case  will 
therefore  be  examined  de  novo  upon  the  pleadings  and  evidence. 

The  defendant,  in  his  answer,  admits  that  by  the  deed  of 
January  25th,  1893,  Beckett  conveyed  to  him  the  premises 
described  in  the  deed.  He  denies  that  he  accepted  the  said  deed 
pursuant  to  any  bargain  and  sale  between  him  and  Beckett. 
He  also  denies  that  the  said  agreement  to  assume  and  pay  the 
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mortgage  was  in  any  form  accepted  by  him,  and  says  neither  he 
nor  Beckett  ever  bargained  for  such  an  undertaking,  and  that 
he  never  saw  the  deed  until  after  the  foreclosure  suit  was  b^un ; 
that  after  the  process  in  that  suit  was  served  upon  him,  he  in- 
spected the  deed  for  the  first  time,  and  until  that  time  he  was 
wholly  ignorant  of  such  an  undertaking  being  inserted  in  the 
deed.  He  also  alleges  in  his  answer  that  he  took  title  to  the 
premises  for  the  benefit  of  one  McClung,  at  the  request  of  Beck- 
ett and  McClung,  and  that  he  held  the  title  as  security  for  the 
payment  to  him  of  $1,000  by  McClung,  and  that  McClung  was 
the  real  purchaser. 

The  facts  connected  with  this  transaction,  as  stated  by  the 
vice-chancellor  in  his  opinion,  are  briefly  these :  "  Edward  B. 
Stone,  the  defendant,  was  the  owner  of  four  houses  and  lots  in 
Camden  which  were  subject  to  mortgages,  the  equity  in  the  four 
being  considered  equal  to  $2,000.  One  McClung  was  desirous 
of  becoming  the  owner  of  said  farm,  and  not  having  the  cash 
with  which  to  make  the  purchase,  and  knowing  that  Beckett 
wanted  to  sell  his  farm,  and  that  Stone  was  willing  to  dispose 
of  his  houses  and  lots,  adopted  the  following  scheme,  with  the 
view  of  ultimately  securing  the  title  in  himself^  and  in  so  doing 
to  limit  the  number  of  conveyances  as  much  as  possible.  He 
procured  the  consent  of  Stone  to  make  conveyance  of  his  said 
four  lots  directly  to  Beckett  in  consideration  of  Beckett  convey- 
ing the  fieirm  to  Stone^  instead  of  having  the  Stone  conveyance 
first  made  to  himself  and  then  conveying  to  Beckett,  with  the 
express  agreement  that  the  $2,000,  at  which  the  equity  of  re- 
demption in  the  Stone  lots  was  valued,  should  be  paid  to  Stone 
by  McClung,  and  that  Stone  should  hold  as  security  therefor  the 
title  to  the  said  farm.'* 

The  negotiations  which  resulted  in  the  exchange  of  the  Cam- 
den lots  for  the  Beckett  farm  were  conducted  entirely  by 
McClung.  The  parties  met  at  the  oflBce  of  Martin  V.  Bergen 
February  3d,  for  the  purpose  of  the  delivery  of  the  deeds  by  the 
parties,  respectively.  The  persons  present  on  that  occasion  were 
Beckett,  Stone,  McClung  and  Mr.  Bergen,  who  had  been  the 
counsel  and  adviser  of  Stone  for  many  years.     Beckett  had  the 
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deed  from  him  to  Stoue  for  the  fiirm  executed  and  acknowledged 
on  the  25th  of  January,  1893.  The  deed  from  Stone  to  Beckett 
was  prepared  in  Bergen^s  oflSoe.     Mr.  Bergen  testified  that 

''after  Beckett  brooght  his  deed  there  and  he  delivered  that  deed  to  Stone 
and  McClnng,  both  were  there,  and  Stone  had  his  deed  there,  and  both  lay 
on  the  table,  and  I  chucked  one  to  one  and  one  to  the  other,  and  then  I  drew 
an  agreement'' 

He  also  testified  that  he  did  not  examine  the  deed — only 
looked  to  see  if  it  was  acknowledged.  The  agreement  referred 
to  is  the  agreement  between  Stone  and  McClung : 

''Agreement  entered  into  this  8d  daj  of  Febmarj,  1893,  between  Edward  B, 
Stone,  of  the  city  of  Camden,  N.  X,  of  the  first  ^part,  and  Thomas  K.  McClung. 
of  the  second  part  (1)  It  is  agreed  that  the  said  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  $2,000,  is  to  convey  to  the  said  party  of  the 
second  part  the  property  conveyed  to  the  said  party  of  the  first  part  by  Oeorge 
8.  Beckett,  by  deed  dated  January  25th,  1892,  sitnated  in  Logan  township, 
Gloucester  county.  New  Jersey,  containing  about  488.08  acres.  (2)  The  said 
agreement  is  to  be  carried  out  within  sixty  days  from  the  date  hereof.  (3)  The 
property  is  to  be  conveyed  subject  to  the  encumbrance  thereon,  over  and 
above  said  $2,000.  (4)  The  conveyance  or  transfer  of  said  property  is  to  be 
made  to  said  party  of  the  second  part  or  to  such  person  as  he  may  designate, 
and  for  such  consideration  as  he  may  name.  In  witness  whereof  the  said 
parties  have  hereunto  set  their  hands  and  seal,  the  3d  day  of  February,  1893. 
Signed  and  sealed  in  the  presence  of  Martin  V.  Bergen.  Edward  B.  Stone 
Thomas  K.  McQung." 

The  deed  was  left  with  Bergen  to  be  recorded,  and  was 
recorded  the  same  day.  In  virtue  of  the  title  conveyed  by  the 
deed^  possession  of  the  farm  was  taken  immediately^  and  was 
held  until  the  foreclosure  sale.  The  property  has  meanwhile 
been  under  the  control  of  McClung  exclusively,  but  his  posses- 
sion and  control  have  been  with  the  acquiescence  and  consent  of 
Stone,  and  under  the  title  Stone  obtained  under  the  deed.  The 
vice-chancellor,  in  his  opinion,  says  that,  "  so  far  as  Stone  was 
concerned,  he  was  simply  an  instrument  used  by  McClung  to 
procure  the  passage  of  the  title  to  the  farm  to  himself  ultimately.^' 
It  is  not  necessary  to  consider  whether  McClung  practiced  any 
fi*aud  or  deception  to  induce  Stone  to  consent  to  the  arrangement 
made  between  them.     The  problem  for  judicial  decision  is  how 
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far  the  arrangement  between  them  can  be  permitted  to  affect  the 
rights  of  Beckett  under  the  contract  Stone  made  with  him. 
This  problem  must  be  solved  in  conformity  with  legal  principles. 
Beckett  took  no  part  in  the  negotiation  of  the  arrangement 
between  Stone  and  McClung.  He  simply  agreed  to  make  the 
deed  to  Stoue^  which  was  eminently  proper,  inasmuch  as  the 
transaction  was  an  exchange  for  property  of  which  Stone  was  the 
owner.  Stone  testified  that  he  had  no  acquaintance  with 
Beckett ;  that  before  the  meeting  at  Bei^n's  office  to  exchange 
deeds  he  had  never  seen  him  but  once;  that  Beckett  and 
McClung  at  that  time  came  to  his  office,  and  that  he  had  no  con- 
versation with  him.  That  interview  manifestly  took  place  after 
all  the  negotiations  had  b^n  concluded,  and  all  that  occurred  at 
the  time  is  testified  to  by  Stone,  as  follows : 

"  Mr.  McClang  introduced  me  to  Mr.  Beckett,  and  Mr.  McClung  says,  *  Ed., 
Mr.  Beckett  will  take  those  properties ; '  and  he  said,  *  Will  70U  have  the 
deeds  made  in  this  fashion  ? '  He  says,  *  You  bring  me  that  deed  and  I  will 
have  the  deeds  drawn.'  All  right ;  I  brought  him  down  the  deeds,  and  thej 
left,  and  Mr.  Beckett  asked  me  how  much  there  was  against  the  property,  and 
I  told  him.  He  asked  me  about  the  tax,  if  that  is  paid,  and  I  told  him  they 
were,  and  that  is  about  all  that  was  said  as  far  as  I  can  recall.'' 

Nothing  was  done  at  that  interview  tending  in  the  slightest 
d^ree  to  influence  Stone  to  make  the  indiscreet  arrangement  he 
made  with  McClung.  Nor  is  there  any  proof  that  Beckett  had 
knowledge  of  the  personal  transactions  between  McClung  and 
Stone.  The  only  evidence  touching  that  subject  is  the  fact  that 
Beckett  was  present  at  Bergen's  oflSce  when  the  agreement 
between  McClung  and  Stone  was  prepared  and  read,  and  it  does 
not  appear  that  he  gave  such  attention  to  the  paper,  which  did 
not  concern  him,  as  to  become  informed  of  its  contents.  All 
that  Bergen  testified  to  was  that  "Beckett  was  there  while  I 
fixed  the  matter  up,  and  they  signed  the  agreement,  and  they  all 
went  out  together.  That  is  all  I  know  about  it.''  Nor  was 
there  anything  in  the  paper  that  would  excite  suspicion  of  wrong. 
The  agreement  was  simply  for  an  option  to  McClung  to  purchase 
the  property  within  a  limited  time  for  the  sum  of  $2,000,  sub- 
ject to  the  encumbrances.     On  this  evidence  the  vice-chancellor 
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oonclades  that  it  would  be  highly  inequitable  to  enforce  against 
Stone  the  claim  for  a  deficiency.  In  this  view  as  a  basis  of 
judicial  decision  I  cannot  concur.  It  was  competent  for  Stone 
to  take  the  place  of  McClung  as  the  contracting  party  to  oblige 
the  latter^  and  so  far  as  Beckett  was  concerned,  Stone  voluntarily 
became  the  contracting  party  by  accepting  the  deed  to  him  as 
grantee  containing  a  covenant  that,  as  part  of  the  consideration 
of  the  conveyance,  he  would  assume  and  pay  the  mortgage  on 
both  tracts.  The  legal  effect  of  such  a  covenant  is  not  changed 
by  the  fact  that  the  remedy  upon  it  is  sought  in  a  court  of  equity. 
The  covenant  has  the  same  efficacy  in  a  court  of  equity  as  in  a 
court  of  law,  unless  it  be  set  aside  or  avoided  on  some  one  of  the 
grounds  on  which  a  court  of  equity  may  annul  or  reform  a  deed 
— fraud  or  mistake. 

There  is  no  proof  to  sustain  an  all^ation  of  fraud.  It  is 
conceded  that  the  mortgage  debt  upon  both  tracts  was  comprised 
in  the  consideration  for  the  conveyance.  Stone  testified  that 
McClung  told  him  that  he  was  paying  $21,900  for  the  property. 
To  make  up  that  sum  the  whole  mortgage  debt  was  required  to 
be  included.  The  covenant  to  assume  and  pay  the  entire  mort- 
gage debt  is  full  and  specific,  more  so  than  is  usual,  and  is  con- 
tained in  that  part  of  the  deed  in  which  such  covenants  are 
usually  placed.  Beckett  gave  the  deed  into  the  hands  of  Mr. 
Bergen,  who  was  an  experienced  lawyer,  and  had  been  the 
counsel  and  adviser  of  Stone  for  many  years.  Both  McClung 
and  Stone  knew  of  the  mortgage  on  the  farm  and  the  amount  of 
it,  and  that  the  mortgage  debt  was  part  of  the  consideration  of 
the  conveyance.  If  either  Bergen  or  Stone  or  McClung  had 
exercised  ordinary  care,  the  presence  of  the  covenant  in  the  deed 
would  have  been  discovered. 

Nor  is  there  such  proof  in  the  case  as  would  justify  the  refor- 
mation of  the  deed  on  the  ground  of  mistake.  Courts  of  equity 
may  grant  relief  on  the  ground  of  mistake,  by  rescinding  the 
entire  contract  or  reforming  it,  but  such  relief  will  not  be  granted 
in  case  of  a  deed,  unless  upon  proof  that  is  entirely  satisfactory 
and  convincing.  In  granting  relief  on  the  ground  of  mistake, 
there  is  a  distinction  between  the  rescission  and  the  reformation 
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of  a  written  instrament.  A  court  of  equity  may  rescind  a  con- 
tract for  a  mistake  which  is  unilateral — that  iS;  a  mistake  on  the 
part  of  one  of  the  parties  only.  In  such  a  case,  the  whole  con- 
tract is  set  aside,  and  the  parties  restored  to  their  original  posi- 
tion. But  in  the  case  of  the  reformation  of  a  contract  or  deed 
by  altering  or  expunging  some  of  the  terms  contained  in  it  on 
the  ground  of  mistake,  the  part  improperly  introduced  into  it 
will  be  altered  or  expunged,  and  the  instrument  will  stand  as 
reformed.  To  warrant  reformation  there  must  be  a  mutual  mis- 
take— that  is,  a  mistake  shared  in  by  both  parties.  Paget  v. 
MarsliaUy  Z8  Oh.  Div.  S65 ;  S  Pom.  Eq.  §  870.  Consequently, 
no  relief  can  be  granted  for  a  mistake  which  is  unilateral  after 
the  position  of  the  parties  has  been  changed  so  that  the  former 
state  of  things  cannot  be  restored.  Pollock  Qmt.  6^1.  The  deed 
was  delivered  and  accepted^  and  possession  taken  and  held  under 
it  until  the  entire  estate  was  divested  by  a  sale  in  the  foredoeure 
suit  The  defendant,  in  his  answer,  admits  that  he  became  aware 
of  this  covenant  shortly  after  process  was  served  upon  him  in 
the  foreclosure  proceeding.  No  efforts  were  made  to  rescind  the 
conveyance  by  restoring  the  title  to  Beckett,  and,  at  this  time, 
restoration  of  Beckett  to  his  original  position  has  become  impos- 
sible, and  relief  by  the  way  of  rescission  could  not  be  granted 
even  if  the  proof  of  unilateral  mistake  were  entirely  satisfactory 
and  convincing. 

Under  the  circumstances,  the  only  relief  that  can  be  considered 
is  by  way  of  reformation,  by  expunging  the  contract  of  assump- 
tion on  the  ground  that  it  was  inserted  in  the  deed  by  the  mis- 
take of  the  parties  mutually.  The  vice-chancellor  disposes  of 
this  aspect  of  the  case  on  the  authority  of  Bull  v.  Tii$woriky  £ 
Stew.  Eq.  73.  The  other  cases  cited  in  the  opinion  under  this 
head  are  not  relevant  to  this  precise  subject.  In  jBmA  v.  jR&- 
worih  the  chancellor  found  as  a  fact  that  the  assumption  of  the 
mortgage  was  not  part  of  the  agreement  made  on  the  purchase 
of  the  property,  and  that  the  defendant,  when  he  accepted  the 
deed,  was  not  aware  that  it  contained  the  clause.  The  assump- 
tion clause  was  not  in  that  part  of  the  deed  in  which  such  an 
agreement  was  usually  written — at  the  end  of  the  description 
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of  the  premises — but  was  inserted  among  the  covenants  by  the 
grantor,  and  at  the  end  of  the  description  of  the  property  the 
statement  was  that  the  property  was  conveyed  subject  to  the  mort- 
gage. It  also  appears  by  the  chancellor's  opinion,  that  when 
the  defendant  discovered  the  covenant,  he  sought  to  rescind  the 
contract  on  that  account,  and  offered  to  surrender  the  deed  to  the 
grantor  on  receiving  back  a  railroad  bond  of  $1,000,  which  he 
had  given  as  the  consideration  for  it;  and  when  the  grantor 
stated  that  he  was  unable  to  return  the  bond  to  him,  he  offered 
to  surrender  the  deed  on  the  receipt  of  $50,  which  offer  the 
grantor  declined.  The  defendant  had  acted  promptly,  and  had 
done  all  that  was  necessary  to  effect  a  rescission  and  restore  to 
the  grantor  the  title  he  had  conveyed.  The  chancellor's  opinion 
does  not  sustain  the  reporter's  head-note.  The  case  is  not 
authority  for  the  position  that  a  deed  will  be  reformed  for  a 
unilateral  mistake  where  there  has  been  no  rescission  of  the 
entire  transaction. 

The  doctrine  that  a  contract  or  deed  will  not  be  reformed  for 
mistake,  in  the  absence  of  fraud  or  imposition,  unless  the  mis- 
take was  mutual,  that  is,  reciprocal  and  common  to  both  parties, 
where  each  alike  was  under  the  same  misconception  as  to  the 
terms  of  the  written  instrument,  is  the  settled  doctrine  of  courts 
of  equity.  This  doctrine  is  accurately  stated  by  Mr.  Kerr  in 
this  language : 

"  There  can  be  no  rectification  if  the  mistake  be  not  mntuai  or  common  to 
all  parties  to  the  instrument,  or  if  one  of  the  parties  knew  of  the  mistake  at 
the  time  he  executed  the  deed.  Where  one  party  onlj  has  been  under  a  mis- 
take, while  the  other,  without  fraud,  knew  what  the  character  of  the  deed 
was,  and  intended  that  it  should  be,  the  court  cannot  interfere,  for  otherwise 
it  would  be  forcing  on  the  latter  a  contract  he  never  entered  into,  or  depriving 
him  of  a  benefit  he  had  bona  fide  acquired  by  an  executed  deed.  Bectification 
can  only  be  had  where  both  parties  have  executed  an  instrument  under  a 
conmion  mistake  and  have  done  what  neither  of  them  intended.  A  mistake 
on  one  side  may  be  a  ground  for  rescinding  but  not  for  correcting  or  rectifying 
an  agreement"    Kerr  Fr.  {id  ed.)  498. 

The  doctrine  is  stated  by  Chief- Justice  Spencer  in  this  lan- 
guage: '^It  is  not  enough  in  cases  of  this  kind  to  show*  the 
sense  and  intention  of  one  of  the  parties  to  the  contract;  it  must 
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be  shown,  inoontrovertibly,  that  the  sense  and  intention  of  the 
other  party  concurred  in  it;  in  other  words,  it  must  be  proved 
that  they  both  understood  the  contract,  as  it  is  allied  it  ought 
to  have  been,  and  as  in  fact  it  was,  but  for  the  mistake.  It 
would  be  the  height  of  injustice  to  alter  a  contract  on  the  ground 
of  mistake,  where  the  mistake  arises  from  misconception  by  one 
of  the  parties  in  consequence  of  his  imperfect  explanation  of  bis 
intentions.  To  make  a  contract,  it  is  requisite  that  the  minds 
of  the  contracting  parties  agree  on  the  act  to  be  done ;  if  one 
party  agrees  to  a  contract  under  particular  modifications,  and  the 
other  party  agrees  to  it  under  different  modifications,  it  is  evi- 
dent  there  is  no  contract  between  them.  If  it  be  clearly  shown 
that  the  intention  of  one  of  the  parties  is  mistaken  and  mferep- 
resented  by  the  written  contract,  that  cannot  avail  unless  it 
further  be  shown  that  the  other  party  agreed  to  it  in  the  same 
way,  and  that  the  intention  of  both  of  them  was,  by  mistake, 
misrepresented  by  the  written  contract.^'  Lyman  v.  United 
Irm^rance  Co.,  17  JoKn%.  S77. 

Equally  explicit  is  the  language  of  Chief- Justice  Ames,  in 
Diman  v.  Promdence  R.  R,  Co.,  6  R,  I.  ISO^  lS6y  where  he 
said :  "  If  the  court  were  to  reform  the  writing  to  make  it  accord 
with  the  intent  of  one  party  only  to  the  agreement,  who  avers 
and  proves  that  he  signed  it  as  it  was  written  by  mistake,  when 
it  accurately  expressed  the  agreement  as  understood  by  the  other 
party,  the  writing,  when  so  altered,  would  be  just  as  far  from 
expressing  the  agreement  as  it  was  before,  and  the  court  would 
be  engaged  in  the  singular  office  of  doing  right  to  one  party  at 
the  cost  of  a  precisely  equal  wrong  to  the  other.'* 

The  cases  to  the  same  effect  are  numerous.  Many  of  them 
will  be  found  in  the  following  citations:  S  Lead.  Cob.  Eq. 
{4ih  ed.)  979,  980 y  981;  American  note  to  Worlam  v.  Beam,  15 
Am,  &  Eng.  Encyd.  L.  629  tit.  ''Mistake;''  1  Sugd.  V.  &  P. 
{Uth  ed.)  24.S,  and  note;  Fowler  v.  Fowler,  4  De  O.  &  J.  260, 
264-9  ^^  note;  Pavlison  v.  Van  Ideratine,  1  Stew.  Eq.  S06,  SIO; 
Morris  v.  Penrose,  11  Stew.  Eq.  629,  630;  Henderson  v.  Stokes, 
15  Stew.  Eq.  586,  589. 

The  negotiations  for  the  exchange  of  the  two  properties  were 
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had  between  McClung  and  Beckett,  and  were  oral.     No  agree- 
ment in  writing  preceded  the  making  of  the  deed.     Beckett  died 
before  the  commencement  of  this  litigation,  and  the  only  evi- 
dence that  the  agreement  made  verbally  was  different  in  any 
respect  from  that  set  oat  in   the  deed  is  the  testimony  of 
McClung.     Barker,  who  drew  the  deed,  and  is  an  intelligent 
and  disinterested  witness,  testified  that  the  deed  was  prepared  in 
conformity  with  Beckett's  instructions.     Barker  and  Livermore 
both  testify  that  McClung  saw  the  deed  while  it  was  in  Barker's 
office,  and  was  made  aware  that  the  assumption  clause  was  in  it 
Barker's  testimony  is  that  McClung  came  to  his  office  and  said 
that  the  deed  would  not  do ;  that  the  purchaser  objected  to  that 
clause,  and  wanted  another  deed  prepared ;  that  he  (Barker)  told 
McClung  that  Mr.  Beckett  could  not  make  a  deed  without  that 
in  it.   Livermore,  who  is  the  private  secretary  of  the  mortgagee, 
testified  that  he  met  McClung  at  Barker's  office  on  another  occa- 
sion before  the  deed  was  delivered,  and  that  he  and  McClung  read 
the  deed  over  and  read  the  assumption  clause,  and  that  McClung 
asked  him  whether  that  would  compel  Stone  to  pay  the  mort- 
gage.   McClung's  testimony  is  in  conflict  with  the  testimony  of 
Barker  and  Livermore  in  several  matters  most  material  in  this 
controversy.     To  justify  the  reformation  of  a  deed  executed, 
delivered,  accepted  and  acted  upon,  on  the  ground  that  it  did 
not  correctly  express  the  agreement  made  by  the  parties,  the 
proof  must  be  clear  and  convincing,  and  upon  testimony  that  is 
unexceptionable,  both  with  r^ard  to  the  agreement  actually  made 
by  the  parties  and  the  mutuality  of  the  mistake  thi*ough  which 
a  different  agreement  was  put  in  the  deed.     In  Rowley  v.  Flanr- 
netty,  S  Stew.  Eq.  61^,  6U,  Vice-Chancellor  Van  Fleet  says : 
"  When  the  evidence,  in  demonstration  of  mistake,  is  doubtful  or 
equivocal,  or  strongly  contradicted,  so  that  it  is  impossible  for 
the  mind  to  reach  a  strong  conviction  as  to  the  truth,  the  court 
will  not  change  what  is  written.    *     *     *    Until  a  mistake  has 
been  established  by  such  force  of  proof  as  leaves  no  rational 
doubt  of  the  fact,  no  change   in   the   writing  sought  to  be 
reformed  is  entitled  to  be  called  a  correction." 
The  rule  of  evidence,  with  respect  to  the  character  and  degree 
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of  proof  exacted;  in  order  to  substitute  another  contract  in  the 
place  of  that  contained  in  a  written  instrument^  as  stated  by 
Vioe-Chancellor  Van  Fleet,  has  frequently  been  declared  and 
adopted.  1  Story  Eq,  Jur.  §  167 ;  Oummins  v.  BiUgin,  10  SUto. 
Eq.  4.76;  Henderson  v.  Stokes^  16  Stew.  Eq.  686,  688;  Hupsch 
V.  Eesohy  18  Stew.  Eq.  667,  66S.  A  considerable  number  of 
cases  to  the  same  effect  are  cited  in  16  Am.  &  Eng.  Encyol.  L. 
660.  The  testimony  produced  by  the  defendant  in  this  case 
falls  far  short  of  the  standard  of  proof  required  to  expunge  from 
the  deed  the  covenant  in  question. 

In  Vreeland  v.  Van  Blaroom,  8  Stew.  Eq.  630,  631,  cited  in 
the  opinion  below^  the  defendant  for  many  years  had  been  men- 
tally an  imbecile.  One  Geroe  had  charge  of  his  affairs  as  agent 
and  jua^i-guardian.  As  such  he  negotiated  an  exchange  of 
properties^  and  caused  to  be  inserted  in  the  deed  to  the  defendant 
an  agreement  to  assume  a  mortgage  which  Gleroe  himself  held. 
This  agreement  was  placed  in  the  deed  without  the  knowledge  or 
authority  of  the  defendant  and  without  its  being  required  by  the 
grantor.  This  court  vacated  the  agreement  to  assume,  on  the 
ground  that  Geroe  could  not  insert  such  a  stipulation  in  the  deed 
for  his  personal  benefit  without  the  authority  of  his  principal. 
That  decision  would  be  controlling  as  between  McClung  and 
Stone.  The  facts  in  the  case  disclose  its  inapplicability  to  this 
controversy  as  between  the  parties  to  this  suit.  McClung  was 
not  owner  of  the  mortgage  now  in  question^  nor  was  he  in  this 
transaction  the  agent  of  the  mortgagee.  He  derived  no  benefit 
to  himself  personally  by  the  assumption  of  the  payment  of  the 
mortgage  by  Stone. 

The  decree  should  be  reversed,  and  a  decree  entered  in  con- 
formity with  the  prayer  of  the  bill. 

The  defence  was  made  by  answer  only.  It  should  have  been 
made  by  way  of  a  cross-bill.  Miller  v.  Oregory,  1  C.  E.  Gr. 
274;  French  v.  Griffen,  3  O.  E.  Gr.  279;  Graham  v.  Berryman, 
4  C.  E.  Gr.  29;  Eosenkrans  v.  Snover,  4  C.  E.  Gr.  420;  O'Brien 
V.  Hulph,  7  a  E.  Gr.  471,  476;  AUen  v.  RoU,  10  C.  E.  Or. 
164f  166.  And  all  persons  who  were  interested  should  have 
been  made  parties  to  the  cross-bill.    When  the  object  of  a  crocs- 
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bill  is  a£Brmative  relief,  such  as  would  be  obtained  by  the 
reformation  of  a  deed,  in  aid  of  a  defence  to  the  suit,  persons 
not  parties  to  the  original  bill,  who  are  necessary  parties  to  the 
relief  sought,  may  be  made  parties  to  the  cross-bill.  Brandon 
Manufacturing  Co.  v.  Prime,  I4  Blatchf.  S7£;  5  Eneycl.  PL  & 
Pr.  650.  In  Randolph  v.  WiUon,  11  Stew.  kq.  ^5,  Chancellor 
Bunyon  said  that  the  defence  that  an  assumption  clause  was 
inserted  in  a  deed  by  mistake  should  regularly  be  set  up  by 
cross-bill,  but  that  the  court  had  entertained  it  when  set  up  by 
answer  without  a  cross-bill  when  the  matter  could  be  satisfac- 
torily tried  without  a  cross-bill.  In  this  case  the  defence  should 
have  been  set  up  by  way  of  a  cross-bill,  and  the  representatives 
of  Beckett  should  have  been  made  parties  to  it.  That  two  liti- 
gations resulted  in  two  decisions  of  the  chancery  court,  the  one 
directly  opposite  to  the  other,  upon  the  same  facts  and  depending 
upon  a  liability  identically  the  same,  indicates  that  those  rules 
of  practice  by  which  a  court  of  equity  seeks  to  dispose  of  the 
entire  litigation  in  one  suit  whenever  it  is  practicable  to  do  so, 
should  have  been  conformed  to  in  this  case.  No  objection  was 
made  to  the  mode  in  which  the  defence  was  set  up  in  this  suit, 
and  reference  to  it  has  been  only  to  exclude  an  inference  that  it 
is  approved  by  this  court. 

For  reversal — ^The  Chief-Justice,  Depue,  Dixon,  Garri- 
son, GUMMERE,  LiPPINCOTT,  LuDLOW,  MaGIE,  VaN  SyCKEL, 

Bark  ALOW,  Bogart,  Nixon — 12. 


For  c^rmanoe — None. 
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Richard  Warren,  appellant, 


J06EPH  E.  Tynan,  respondent. 

1.  At  a  sheiiff's  sale  of  land,  complainant  and  defendant  jointly  bid  in  the 
property  and  each  paid  one-half  of  the  price.  Afterwards,  they  orally  agreed 
that  the  sheriff  should  convey  the  property  to  the  defendant  alone  and  that 
he  should  hold  it  for  the  equal  benefit  of  himself  and  the  complainant,  and 
such  conveyance  was  accordingly  made. — Heldf  that  the  complainant  had  a 
resulting  trust  in  the  land  arising  out  of  the  payment  of  half  the  price,  and 
not  an  express  trust  depending  on  the  oral  agreement 

2.  A  resulting  trust  is  not  converted  into  an  express  trust  by  being  set  forth 
fully  by  the  trustee  in  his  answer  in  chancery. 

3.  A  resulting  trust  founded  on  parol  may  be  rebutted,  put  down  or  dis- 
charged by  parol. 

On  appeal  from  a  decree  advised  by  Viee-Chanoellor  Greeo, 
whose  opinion  is  reported  in  Tynan  v,  Warren^  8  Dick  Ch. 
Rep.  SIS. 

Mr.  Michael  Dwan  and  Mr.  Eugene  Stevenson^  for  the  appel- 
lant. 

Mr.  Oeorge  8.  Hilton,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  hj 

Dixon,  J. 

The  bill  in  this  case  was  filed  to  establish  a  trust  in  a  certain 
house  and  lot  situate  in  Paterson.  The  facts,  scarcely  disputed, 
are  that  in  November,  1878,  the  complainant  and  defendant 
jointly  bid  in  the  property  at  a  sheriff's  sale  and  each  paid  one- 
half  of  the  purchase-money ;  that  they  thereupon  agreed  that  the 
sheriff  should  convey  the  property  to  the  defendant  alone  and 
that  he  should  hold  it  for  the  joint  and  equal  benefit  of  himself 
and  the  complainant;  that  the  conveyance  was  so  made;  thai  in 
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the  early  part  of  1881^  after  the  defendant  bad  prepared  a  deed 
for  conveying  to  the  complainant  an  undivided  half  of  the  prop- 
erty, an  oral  agreement  was  entered  into  between  the  parties,  by 
which  the  defendant  assumed  sole  liability  for  certain  obligations 
previously  resting  upon  both,  and  the  complainant  relinquished 
all  interest  which  he  had  in  the  property ;  that  the  deed  pre- 
pared was  thereupon,  by  direction  of  both  parties,  destroyed,  and 
thereafter  the  defendant  paid  the  assumed  obligations  and  acted 
as  sole  and  undisputed  owner  of  the  property  until  the  year 
1892,  when  the  bill  was  filed. 

On  this  state  of  facts  the  learned  vice-chancellor  before  whom 
the  cause  was  tried,  decided  that  the  trust  created  in  1878  was 
express ;  that  it  was  sufficiently  manifested  by  the  defendant's 
answer,  and  that  it  could  not  be,  and  therefore  was  not^  relin- 
quished by  the  parol  agreement  made  in  1881. 

We  are  constrained  to  dissent  from  the  opinion  that  the  trust 
was  express. 

At  the  time  when  the  agreement,  which  is  supposed  to  have 
created  an  express  trust,  was  made,  neither  party  had  any  legal 
title  to  the  property,  but  each,  by  his  bid  and  payment  of  one- 
half  of  the  price,  had  become  entitled  to  a  resulting  trust  in  an 
undivided  half  of  the  property,  subject  to  compliance  with  the 
conditions  of  the  sherifip's  sale.  The  agreement  thereupon  made, 
with  r^rd  to  the  transfer  and  tenure  of  the  legal  title,  was  sim- 
ply an  explicit  provision  for  the  maintenance  of  the  complain- 
ant's pre-existing  equitable  estate.  It  was  not  intended  to 
change  the  nature  of  that  estate  or  to  vest  in  him  any  interest  in 
the  estate  which  the  defendant  then  possessed  or  could  in  equita- 
ble contemplation  then  acquire.  It  was  merely  a  mutual  recog- 
nition of  the  rights  which,  by  operation  of  law,  belonged  to  the 
complainant  and  would  continue  to  be  his  after  the  conveyance 
of  the  l^al  title  to  the  defendant. 

Nor  do  the  statements  in  the  answer  transform  the  original 
resulting  trust  into  an  express  trust.  Such  statements  are  not 
ri^rded  as  the  declaration  or  creation  of  a  trust,  which  the 
general  principles  of  equity  require ;  they  are  only  the  manifesta- 
tion and  proof  of  a  trust,  which  the  statute  of  frauds  renders 


Digitized  by  LjOOQ  IC 


404         COURT  OF  ERRORS  AND  APPEALS.  [54  Eq. 

Warren  v,  Tynan. 

necessary  in  certain  cases.  The  character  of  the  trust,  as  an 
express  or  implied  one,  depends  not  on  the  manner  in  which  its 
existence  is  proved  after  it  has  been  created,  but  on  the  nature 
of  the  facts  which  brought  it  into  being.  If  a  defendant,  by 
setting  forth  fully  in  his  answer  the  relations  between  himself 
and  his  cestui  que  trust,  could  convert  a  parol  resulting  trudt  into 
an  express  trust,  then  this  startling  consequence  would  seem  to 
follow,  that  by  interposing  the  statute  of  frauds  as  a  bar  to  the 
enforcement  of  the  trust,  he  might,  according  to  a  rule  of  equity 
pleading,  defeat  a  trust  to  which,  but  for  his  answer,  the  statute 
would  not  have  applied. 

We  think  the  trust  in  this  case  waisT  always  a  resulting  trust. 

Such  a  trust,  founded  on  parol,  may  be  rebutted,  put  down 
or  discharged  by  parol.  Botsford  v.  Burr,  iS  Johns.  Ch.  406; 
Livermore  v.  Aldrichy  6  Oush.  (Mass.)  4S1 ;  Dean  v.  Deaoij  1 
Stock.  4£5y  431 ;  Peer  v.  Peer,  3  Stock.  43g.  Therefore,  in  the 
present  case,  the  trust  arising  in  1878  was  completely  discharged 
by  the  contract  made  between  the  parties  in  1881. 

But  the  complainant  insists  that  afterwards  the  contract  of 
1881  was,  by  mutual  consent,  rescinded.  We  are  not  satisfied 
that  such  a  rescission  is  proved ;  but,  if  it  were,  it  is  difficult  to 
see  how  that  could  support  the  bill  of  complaint.  The  rescission 
by  mutual  consent  would  only  be  a  new  agreement,  and  not 
being  accompanied  by  any  &cts  out  of  which  a  trust  would 
result,  and  not  being  itself  evidenced  in  writing  so  as  to  form 
the  basis  of  an  enforceable  express  trust,  it  could  not  affect  the 
defendant's  legal  title. 

Without  adverting  to  the  laches  of  the  complainant,  we  are 
of  opinion  that  the  decree  in  his  favor  should  be  reversed,  and 
his  bill  dismissed. 

For  reversal— The  Chief-Justice,  Depub,  Dixon,  Gar- 
rison, LippiNCOTT,  Ludlow,  Magie,  Van  Syckel,  Bogbrt, 
Bark  ALOW,  Nixon — 11. 

For  affirmance — None. 
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Joseph  A.  Porteb,  appellant,  \W^\ 


Mabtin  V.  Bbrgbn,  respondent. 

Where  the  relation  of  lawyer  and  client  exists,  and  the  lawyer  receives  from 
his  client  security  for  his  compensation,  the  burden  of  proving  the  fairness  of 
the  transaction  is  upon  the  lawyer,  and  the  security  will  be  suffered  to  stand 
only  for  the  amount  shown  to  be  justly  due  upon  it 


On  appeal  from  a  decree  advised  by  Viee-Chancellor  Pitney. 
Mr.  Henry  M.  Snyder,  Jr.,  for  the  appellant. 
Mr.  Herbert  A.  Drake,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

By  the  decree  below,  dated  January  4th,  1895,  the  defendant 
was  adjudged  to  hold  the  premises  described  in  the  bill  in  trust 
for  the  complainant,  subject  to  any  moneys  due  the  defendant  on 
settlement  of  the  account  between  the  parties,  and  a  reference 
was  ordered  to  a  master  to  state  the  account,  in  which  he  was 
directed  to  allow  the  defendant  $1,000  as  counsel  fee  for  services 
rendered  by  him  to  the  complainant.  The  master  reported 
March  14th,  1895,  and  each  party  filed  exceptions.  On  hearing 
the  exceptions,  the  court  credited  the  defendant  with  several 
sums,  the  allowance  of  which  and  of  the  $1,000  fee  forms  the 
ground  of  the  present  appeal. 

The  complainant  was  treasurer  of  the  city  of  Camden  from 
1878  to  1881,  and  then  was  discovered  to  be  a  defaulter  in  that 
oflSce.  Thereupon  he  applied  to  the  defendant,  a  member  of  the 
bar,  for  advice  and  aid.  Subsequently  he  transferred  most  of 
his  property  to  the  defendant,  and  on  that  transfer  the  trust  in 
this  case  was  based. 
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The  services  for  which  the  so-called  counsel  fee  was  allowed 
were  not  those  of  a  counselor-at-law  distinctively,  but  were  such 
as  any  lawyer  would  be  able  to  render  with  the  view  of  saving 
his  client  from  the  consequences  of  his  wrongdoing. 

We  have  searched  the  case  in  vain  for  evidence  which  would 
justify  so  large  a  fee.  Even  if  it  be  conceded  that  the-  com- 
plainant agreed  to  the  charge,  yet  a  court  of  equity  would  not 
sanction  it  except  upon  proof  of  its  perfect  fairness.  Brown  v. 
BuUdey,  1  MoCaH.  4B1 ;  Schamp  v.  ScJimck,  11  Vr.  196 j  SOO. 

The  propriety  of  applying  this  doctrine  in  the  present  instance 
is  demonstrated  by  the  defendant's  reply  to  the  question,  ^'  Did 
he  [the  complainant]  make  any  objection  to  your  charging  $1,000 
at  that  time?  No,  sir;  he  would  have  given  me  almost  any- 
thing at  that  time,  I  think ;  he  was  in  a  tight  place,  and  he 
knew  it.'' 

Let  this  item  be  reduced  to  $250. 

The  loan  of  $75,  allowed  upon  the  hearing,  was  made  long 
before  the  transactions  out  of  which  the  present  trust  arose,  and 
seems  to  be  in  no  way  connected  therewith.  It  should  be  dis- 
allowed. 

The  loan  of  $50,  likewise  allowed,  was  made  by  defendant's 
brother,  and  has  no  place  in  this  accounting.  It  should  be  dis- 
allowed. 

The  commission  of  $50,  allowed  on  the  sale  of  No.  528  Cooper 
street,  should  be  disallowed,  because  it  appears  that  the  defendant 
never  had  title  to  that  propeiiy  and  had  nothing  to  do  with 
selling  it. 

In  other  particulars  the  decree  is  not  objectionable. 

Let  the  decree  be  modified  in  aiocordance  with  the  forgoing 
directions. 

For  reversal — ^The  Chief-Justice,  Depue,  Dixon,  Garri- 
son, GuMMERE,  LippiNcxyiT,  LuDLOw,  Magie,  Van  Syckei^ 
Barkalow,  Boqart,  Nixon — 12. 

Fo7'  ajiimiance — None. 
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lippincott  V.  Bechtold. 


Wallace  Lippincott  and  Nathan  S.  Read,  appellants, 


Henby  Bechtold  et  al,  respondents. 

1.  A  decree  of  the  orphans  court  allowing  an  executor's  account,  made  after 
due  publication,  will,  even  though  irregular,  cast  upon  those  who  seek  to 
impugn  the  account  collaterally,  the  burden  of  proving  its  incorrectness. 

2.  Besiduary  legatees  are  not  wronged  by  a  transfer  to  the  testator's  widow 
of  personal  property  which  does  not  appear  to  be  in  excess  of  her  rights  under 
the  will 

3.  A  large  number  of  lots  were  conveyed  to  three  executors  in  satbfaction 
of  a  debt  due  to  the  testator.  On  some  of  the  lots  one  of  the  executors  had  a 
mortgage  which  he  afterwards  foreclosed,  buying  in  the  lots  at  a  fair  price. — 
Heldy  that  he  did  not  hold  the  title  as  trustee  for  the  testator's  estate. 

4.  An  exception  to  an  item  in  an  account  stated  by  a  master  in  chancery 
was  sustained,  and  the  account  was  sent  back  to  the  master  for  modification. 
He  again  reported  the  item  as  at  first  stated,  but  reported  the  fiicts  on  which 
the  modification  could  be  made. — Hddy  that  the  item  might  be  corrected  with- 
out further  formal  exception. 


On  appeal  from  a  decree,  in  Bechtold  v.  Read  et  al.,  advised 
by  Vice-Chancellor  Bird, 

Mir.  Edwin  Robei't  Walker ,  Mr.  Qurret  D.  W.  Vroom  and  Mr. 
Mayne  (of  Philadelphia),  for  the  respondents. 

Mr.  Charles  E.  Hendrickaon,  for  Lippinoott* 

Mr.  Walter  A.  BairowSj  for  Read. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

These  appeals,  one  by  Wallace  Lippincott  and  the  other  by 
Nathan  S.  Read,  bring  up  a  decree  in  chancery,  made  on  excej)- 
tions  to  a  master's  report  which  stated  the  account  of  each 
appellant  as  an  executor  and  trustee  under  the  will  of  Samuel 
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Beohtold,  Jr.,  who  died  in  BurliDgton  county,  November  18th, 
1869.  It  will  suffice  for  us  to  indicate  our  views  on  those  mat- 
ters wherein  we  differ  from  the  learned  vice-chancellor  who 
advised  the  decree. 

First,  in  Lippincott's  appeal. 

With  regard  to  the  bond  and  mortgage  given  to  the  testator 
by  Nathan  S.  Read,  for  $7,400,  the  facts  seem  to  be  that,  early 
in  1870,  the  executors  endeavored  to  sell  the  bond  and  mortgage, 
and  at  length  made  an  agreement  with  John  R.  Weeks,  repre- 
senting the  Mutual  Benefit  Life  Insurance  Company,  to  sell 
them  to  that  company  for  $5,000 ;  that  the  executors  thereafter 
signed,  sealed  and  acknowledged  a  proper  assignment,  and  handed 
it  to  Nathan  S.  Read  for  delivery  to  the  company  on  payment 
of  the  price ;  that  Read  met  Weeks  and  delivered  him  the  assign- 
ment, receiving  therefor  Weeks^  personal  check  for  $5,000,  pay- 
able to  Read's  order,  and  also,  at  Weeks'  request,  endorsing  and 
returning  to  Weeks  a  similar  check  for  $2,400;  that  subse- 
quently Read  endorsed  the  $5,000  check  and  delivered  it  to 
Lippinoott.  It  also  appears  that  the  company  had  previously 
given  to  Weeks  its  check  for  $7,400,  to  be  used  in  payment  for 
the  bond  and  mortgage,  but  it  is  not  asserted  that  Lippinoott 
had  any  notice  of  this  fact  or  of  the  $2,400  check,  or  any  reason 
to  suppose  that  the  company  had  been  willing  to  pay  more  than 
$5,000  for  the  security.  In  1885,  Lippincott,  on  citation,  filed 
an  account  as  executor  in  the  orphans  court  of  Burlington  oounty, 
in  which  he  prayed  credit  for  the  difference  between  the  inven- 
toried valuation. of  the  bond  and  mortgage  and  $5,000,  and 
that  account  after  due  publication  was  allowed  by  the  court 
Although,  under  section  104  of  the  Orphans  Court  act,  the 
allowance  was  irregular,  because  the  account  showed  a  balance 
due  the  accountant  and  had  not  been  reported  to  the  court  at  a 
previous  term,  yet  the  decree  of  allowance  is  not  void,  but  oper- 
ates to  cast  upon  those  who  would  impugn  the  account  collater- 
ally the  burden  of  proving  its  incorrectness.  The  evidence  in 
this  case  does  not  satisfy  us  that  Lippincott  failed  to  exercise 
due  care,  prudence  and  fidelity  in  this  transaction,  and  therefore 
the  decree  charging  him  with  more  than  the  $5,000  which  he 
received  should  be  reversed. 
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The  following  items — 

"  1870. 
«*May    7.  Judgment,  Newell  Fay  t.  Van  Arsdale...  $1,265  00 
"May  10.  Judgment,  Newell  Fay  v.  Van  Arsdale...     1,591  75 
"Aug.  10.  Judgment,  C.  A.  Pulte 831  81 

"1871. 
"Sept  12.  a  T.  Leeds,  sherifil 50  00" 

all  appear  in  the  account  allowed  by  the  orphans  court,  in  Decem- 
ber, 1885.  The  credits  in  that  account  were  not  attacked  by  the 
bill  of  complaint,  and  they  were  admitted  by  the  complainants' 
counsel  in  the  taking  of  testimony.  The  evidence  shows  that 
the  largest  of  these  items  was  intended  to  include  a  judgment 
obtained  by  one  Schneider  against  the  testator  and  paid  by  Lip- 
pinoott, but  with  this  correction  the  amounts  do  not  seem  to  be 
wrong.    The  decree  reducing  them  should  be  reversed. 

Second,  in  Read's  appeal. 

The  testator,  in  his  lifetime,  had  owned  a  large  number  of 
vacant  lots,  and  had  conveyed  them  to  various  persons,  taking 
in  return  bonds  and  mortgages  for  the  entire  consideration. 
After  his  death,  these  persons  reconveyed  the  lots  to  the  executors, 
in  satisfaction  of  the  bonds  and  mortgages.  Afterwards,  some 
of  these  lots  were  transferred  by  the  executors  through  one 
Hartley  to  the  testator's  widow.  The  testator's  will  gave  to 
his  widow  his  homestead  during  her  life,  "  besides  her  right  of 
dower  in  all  of 'my  personal  and  real  estate."  The  lots  above 
mentioned  represented  the  testator's  personal  estate,  and  do  not 
appear  to  have  exceeded  the  value  of  the  widow's  "dower" 
therein.  We  think,  therefore,  that  the  complainants,  who  are 
only  residuary  l^tees  and  devisees,  were  not  wronged  by  the 
transfer.  The  decree  charging  any  of  the  executors  with  these 
Hartley  lots  should  be  reversed. 

Of  the  lots  conveyed  to  the  executors  as  above  mentioned  in 
satisfaction  of  mortgages,  one  hundred  and  nine,  conveyed  by 
one  Burke,  were  subject  to  a  mortgage  which  the  testator  had 
assigned  to  Nathan  S.  Read.  Afterwards,  Read  foreclosed  this 
mortgage,  and  bought  in  the  lots.  It  does  not  appear  that 
they  were  worth  more  than  the  face  of  the  mortgage.     That  the 
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mortgage  had  been  duly  assigned  by  the  testator  to  Read  is 
admitted  by  a  written  stipulation  filed  in  the  cause,  and  we 
therefore  see  no  reason  to  question  his  title  to  the  lots.     The 
decree  charging  him  as  trustee  for  the  complainants  is  reversed. 
The  testator^s  will  contains  the  following  clause : 

"I  give  and  devise  unto  the  children  of  my  brother  William,  sister  Mary, 
sister  Sarah,  sister  Margaret,  brother  John  and  brother  Henry,  and  Nathan  S. 
Bead  and  his  wife,  Mary,  each  of  them  share  and  share  alike,  the  residue  of 
my  property,  both  real  and  personal.'' 

The  vice-chancellor  interpreted  this  clause  as  giving  shares,  not 
to  Mr.  and  Mrs.  Read,  but  to  their  children  in  common  with  the 
children  of  the  brothers  and  sisters  named.  This,  we  think,  is 
erroneous.  The  conjunction  "and''  between  "brother  John" 
and  "  brother  Henry  "  indicates  the  closing  of  the  class  of  per- 
sons whose  children  are  to  take,  and  then  other  persons,  Nathan 
S.  Read  and  Mary,  his  wife,  are  designated  to  take  in  common 
with  the  children  before  mentioned.  This  interpretation  is  much 
strengthened  by  the  facts  that  Mi*s.  Read  was  an  adopted  daughter 
of  the  testator,  who  was  otherwise  childless,  and,  although  she 
and  Mr.  Read  had  been  married  ten  years  at  the  date  of  the 
will,  they  had  had  no  children  up  to  the  time  of  the  testator's 
death. 

It  being  conceded  that  the  children  of  the  brothers  and  sisters 
named  numbered  fifteen,  the  residue  of  the  estate  should  be 
divided  into  seventeenths,  of  which  Mr.  and  Mrs.  Read  are  each 
entitled  to  one. 

The  other  matters  discussed  by  counsel  have  been  carefiilly 
examined  by  the  court,  but  we  have  not  found  sufficient  reason 
for  disturbing  the  conclusions  of  the  vice-chancellor. 

It  may  be  worth  while  to  say  that,  although  the  decree  corrects 
the  master's  final  report  in  respect  to  the  Gaskill  lots,  without 
any  exception  having  been  taken  thereto,  yet  the  master's  first 
report  on  that  subject  was  excepted  to  by  the  complainants,  and 
the  exception  was  sustained,  and  the  master  directed  to  modify 
his  report.  For  what  he  deemed  good  reason,  he  did  not  do  so 
in  stating  the  account,  but  he  reported  the  facts  according  to 
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which  the  modification  could  be  made.  Under  these  circum- 
stances, we  think,  it  was  proper  to  correct  the  report  without 
further  exception^  so  as  to  make  the  final  decree  consistent  with 
the  prior  order. 

Let  the  decree  of  the  court  of  chancery  be  modified  in  accord- 
ance with  the  views  above  expressed. 

For  reversal— The  Chiep-Justicb,  Deptjb,  Dixon,  Gab- 
bison,  GuMMEBE,  Ludlow,  Magie,  Van  Syckel,  Babka- 
Low,  BoGBBT,  Nixon — 11. 

For  affiiimanee — None. 


The  Mayob  and  Council  of  the  Bobough  of 
RuTHEBPOBD,  appellants, 


Mabtha  B.  Alyea  et  al.,  respondents. 

1.  A  multifarious  bill  may,  at  an  early  stage  of  the  cause,  be  dismissed  by 
the  court  of  its  own  motion. 

2.  Except  for  some  special  reason,  the  court  of  chancery  will  not  interfere 
with  the  ordinary  jurisdiction  of  the  probate  courts  in  the  settlement  of  the 
accounts  of  executors  and  administrators. 

3.  A  bill  for  an  account  will  not  be  retained  when  it  shows  on  its  face  that 
the  complainant  is  informed  of  all  the  itema  of  the  account,  and  no  relief  is 
prayed  with  reference  to  the  balance. 

4.  A  creditor  of  a  deceased  person  cannot  maintain  a  bill  to  set  aside  as 
fraudulent  a  conveyance  of  the  decedent's  lands,  when  the  bill  shows  that  the 
personal  property  of  the  deceased  is  ample  to.pay  his  debts. 

5.  A  creditor  at  large  of  a  deceased  person,  who  has  not  presented  his  claim 
to  the  personal  representative  under  the  statute,  cannot  maintain  a  bill  in 
equity  to  set  aside  as  fraudulent  a  conveyance  of  the  decedent's  lands. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Emery, 
whose  opinion  is  reported  in  Boi^ough  of  RiUhetford  v.  Alyea,  8 
Dick.  Ch.  Rep.  680 
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Mr,  Anderson  Pricey  for  the  appellaut. 

Mr.  Addison  Elyy  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  present  appeal  questions  the  correctness  of  an  order  sus- 
taining the  bill  of  complaint  against  the  demurrer  of  Martha  B. 
Alyea  and  Grarrabrant  R.  Alyea. 

The  bill  alleges  that  Thomas  W.  Alyea  was  collector  of  taxes 
in  the  borough  of  Rutherford  until  his  death,  in  September, 
1893;  that  while  in  oflSoe  he  delivered  to  Grarrabrant,  as  his 
agent,  certain  moneys  and  securities  belonging  to  the  borough ; 
that  on  his  death  Martha  became  his  executrix  and  chief  l^atee 
and  devisee ;  that  Garrabrant  was  appointed  collector  of  the  bor- 
ough to  succeed  Thomas ;  that  Thomas  was  a  defaulter  in  office, 
and  died  owing  the  borough  a  large  sum  of  money ;  that  Martha 
has  not  accounted  as  executrix  of  Thomas ;  that  she  has  made 
voluntary  transfers  of  some  personal  property  left  by  him,  and 
has  made  a  fraudulent  conveyance  of  some  of  his  real  estate  to 
Garrabrant,  her  husband,  and  thereupon  the  bill  prays,  or  seems 
to  pray,  that  Martha  may  account  as  executrix ;  that  Gktrrabrant 
may  account,  both  as  agent  of  Thomas  and  as  collector  of  the 
borough,  and  that  the  conveyance  to  Grarrabrant  may  be  set  aside. 

The  multifarious  character  of  the  bill,  even  after  being 
stripped  of  the  matters  against  other  defendants,  which  were 
eliminated  in  the  court  below,  is  manifest.  The  account  of  the 
executrix  has  not  the  least  connection  with  the  account  of  the 
collector,  and  Martha  is  not  charged  with  the  slightest  duty 
touching  the  official  conduct  of  her  husband.  Although  the 
demurrer  does  not  set  up  this  ground  of  complaint,  yet,  the 
attention  of  the  court  being  drawn  to  the  matter  at  this  early 
stage  of  the  cause,  it  would  be  in  entire  accord  with  equitable 
principles  for  the  court,  of  its  own  motion,  to  stop  proceedings 
on  a  bill  so  framed. 

A  further  examination  will,  we  think,  show  that  for  other 
reasons  the  bill  should  not  be  entertained. 
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First,  with  regard  to  an  accounting  by  the  executrix.  The 
bill  does  not  aim  to  draw  into  the  court  of  chancery  the  general 
settlement  of  the  decedent's  estate ;  it  is  concerned  only  with  the 
payment  of  the  complainant's  claim.  While  the  court  of  chan- 
cery has  concurrent  jurisdiction  with  the  probate  courts  in  the 
settlement  of  the  accounts  of  executors  and  administrators,  yet  it 
will  not  interfere  with  the  ordinary  jurisdiction  of  those  courts 
except  for  some  special  cause.  Frey  v.  Demaredj  1  C  E.  Gh. 
SS6,  The  present  bill  suggests  no  special  cause  for  the  inter- 
vention of  a  court  of  equity,  but,  on  the  contrary,  indicates  that 
the  account  is  one  which  may  be  readily  adjusted  in  the  orphans 
court. 

Second,  as  to  the  accounts  of  Grarrabrant  W.  Alyea.  The  bill 
admits  that  he  had  paid  into  the  borough  treasury  everything 
which  he  had  received  as  agent  of  Thomas,  so  that  nothing 
remains  to  be  litigated  on  that  score.  As  collector,  he  is  alleged 
in  the  bill  to  owe  to  the  borough  a  balance  of  $1,718.30,  but  the 
items  on  both  sides  of  the  account  producing  that  balance  are 
precisely  set  forth  in  the  bill,  so  that  no  discovery  is  required, 
and  no  decree  whatever  is  prayed  for  with  respect  to  the  bal- 
ance. An  ordinary  action  for  money  had  and  received  would 
aeem  to  afford  the  complainant  an  ample  remedy. 

Third,  concerning  the  setting  aside  of  the  alleged  fraudulent 
conveyance  of  the  decedent's  lands,  there  are  at  least  two  obsta- 
cles in  the  complainant's  path.  In  the  first  place,  the  decedent's 
personal  properly  is  the  primary  fund  for  the  payment  of  his 
debts,  and  according  to  the  bill  the  personal  property  amounts  to 
$5,276.49,  while  the  only  debt  is  that  due  to  the  complainant, 
$3,290.15 ;  so  that  there  appears  to  be  no  occasion  for  a  resort 
to  real  property.  In  the  second  place,  it  is  not  averred  that  the 
complainant's  claim  has  been  either  reduced  to  judgment  or  pre- 
sented to  the  executrix  under  the  statute,  so  as  to  bring  it  within 
the  rule  laid  down  in  Haston  v.  Castner,  4-  Stew.  Eq,  697,  The 
decision  in  Mereluinis^  Transportation  Co.  v.  Borland,  8  Dick.  Ch. 
Rep.  iS8^y  is  cited  to  support  the  contention  that  a  mere  creditor 
at  large  may  pursue  the  real  estate  of  his  deceased  debtor  fraudu- 
lently conveyed.     But  the  opinion  of  the  learned  vice-chancellor 
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in  that  case  does  not  go  so  far;  he  only  held  that  a  judgment 
recovered  in  a  sister  state,  being,  under  the  federal  constitution, 
as  coDclusive  as  if  recovered  here,  would  sustain  such  a  pursuit 
in  equity.     The  complainant  is  simply  a  creditor  at  large. 

On  the  whole,  we  think  this  bill  is  not  so  framed  as  to  entitle 
the  complainant  to  any  relief,  and  should  be  dismissed. 

For  reversal— Thb  Chibf-Justiob,  Depub,  Dixon,  Gabbi- 

80N,  GUMMERB,  LlPPINCX>TT,  LUDLOW,  MaGIE,  VaN  SyCKEL, 

Babealow,  Bogebt,  Nixon — 12. 
For  affirmance — None. 


Christine  Meyebs,  appellant, 


V. 

Kate  Schumann,  respondent. 

1.  On  December  80th,  1887,  George  Meyers  procared  from  the  EquhaUe 
Life  Assurance  Society,  a  policy  insuring  his  life  for  $2,000,  and  payable  at 
his  death  to  his  executors,  administrators  or  assigns.  On  May  18th,  1888,  he 
assigned  his  interest  in  the  policy  to  Mrs.  Schumann,  who  had  no  insurable 
interest  in  his  life,  and  delivered  the  assignment  and  policy  to  her,  she  assum- 
ing payment  of  subsequent  premiums.  On  Noyember  10th,  1894,  he  assigned 
his  interest  in  the  policy  to  Christine  Meyers,  and  died  November  25th,  1894 
Mrs.  Meyers  afterwards  filed  a  bill  against  Mrs.  Schumann,  who  held  posses- 
sion of  the  policy,  and  the  Equitable  Life  Assurance  Society.  Upon  an  order 
in  the  cause  {SI  AtL  Rep.  4^0)  the  society  paid  into  court  the  $2,000,  and  the 
cause  proceeded  to  final  hearing  upon  the  respective  claims  of  Mrs.  Meyeti 
and  Mrs.  Schumann,  as  if  they  had  been  ordered  to  interplead.  It  was  con- 
tended that  the  policy,  when  assigned  to  Mrs.  Schumann,  who  had  no  insur- 
able interest  in  Meyers'  life,  became  a  wagering  contract  and  void. — Hiddj  that 
it  was  unnecessary  to  determine  the  important  questions  thus  presented,  for,  if 
the  contention  is  tenable,  it  would  only  affi>rd  a  defence  to  the  Equitable 
Society,  and  as  that  society,  by  paying  the  money  into  court,  has  reoogniJBed 
its  contract  as  enforceable,  the  defence  has  been  waived. 

2.  The  doctrine  enunciated  by  the  supreme  court,  in  TVenUm  Mutual  Life 
Insurance  Co,  v.  Johnsonj  4  Zab.  676,  and  Vivar  v.  Supreme  Lod^  tS  Vr.  -f55, 
has  never  been  considered  or  pronounced  upon  by  this  eourt 
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Ou  appeal  from  a  decree  advised  by  Vice-Chancellor  Pitney. 

Mr.  John  J.  Crandall,  for  appellant. 

Mr.  Clarence  L,  Cole,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  contest  at  the  final  hearing  in  the  court  of  chancery  was 
between  Christine  Meyers,  the  appellant,  wlio  was  the  complain- 
ant below,  and  Kate  Schumann,  the  respondent,  who  was  one 
of  the  defendants  below.  The  dispute  related  to  the  right  of  the 
respective  parties  to  the  sum  of  $2,000,  which  was  claimed  by 
each  and  which  had  been  paid  into  court,  in  pursuance  of  leave 
granted  by  an  order  in  the  cause,  by  the  Equitable  Life  Assur- 
ance Society  of  the  United  States,  which  was  the  other  defendant 
below.  The  society  paid  that  sum  as  the  amount  due  upon  a 
policy  of  insurance  issued  by  it  upon  the  life  of  George  Meyers, 
who  died  November  25th,  1894.  The  order  permitted  the  pay- 
ment into  court  for  the  purpose  of  having  the  rights  of  the  two 
claimants  there  litigated  and  determined. 

Some  preliminary  questions  had  been  raised  in  the  court  of 
chancery  respecting  the  jurisdiction  of  that  court  over  the  case 
made  by  the  bill,  and  respecting  the  proper  practice  in  paying 
money  into  court  under  such  circumstances.  They  were  disposed 
of  upon  the  opinion  of  Vice-Chancellor  Green,  which  is  reported 
in  31  AH.  Rep.  4^0,  There  was  no  appeal  from  the  orders 
made  therein,  and  those  questions  have  not  been  presented  or 
considered  on  this  appeal.  After  the  payment  of  the  money 
into  court,  the  cause  proceeded  between  Mrs.  Meyers  and  Mrs. 
Schumann  as  if  they  had  been  ordered  to  interplead  and  litigate 
their  respective  claims.  It  was  brought  to  hearing  and  decided 
upon  that  issue,  and  this  appeal  must  be  treated  as  requiring  a 
review  of  that  decision  only. 

The  claim  of  Mrs.  Meyers,  as  shown  by  her  bill,  was  by 
virtue  of  an  assignment  in  writing  to  her  of  the  said  policy  of 
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life  insurance,  which  assignment  was  made  by  George  Meyers 
and  dated  November  10th,  1894,  the  policy  being  payable  to  his 
executors,  administrators  or  assigns.  The  policy  itself  was  not 
delivered  to  her,  being  then  in  the  possession  of  Mrs.  Schumann. 

The  claim  of  Mrs.  Schumann,  as  shown  by  her  answer,  rested 
upon  an  assignment  in  writing  to  her  of  the  same  policy,  made 
by  Greorge  Meyers  and  dated  May  18th,  1888,  accompanied  with 
delivery  of  the  policy  to  her. 

The  cause  was  brought  to  final  hearing  before  Vioe-Chancellor 
Pitney,  who  advised  a  decree  dismissing  Mrs.  Meyers'  bill  with 
costs,  and  directing  the  money  in  court  to  be  paid  to  Mrs.  Schu- 
mann»  Mrs.  Meyers'  appeal  questions  the  propriety  of  that 
decree. 

Upon  the  trial  it  appeared  that  Mrs.  Schumann  had  no  such 
relations  with  George  Meyers  as  would  give  her  what  is  called 
an  insurable  interest  in  his  life.  By  her  testimony  it  appeared 
that  Meyers  had  paid  the  first  premium  at  the  issuing  of  the 
policy  and  had  then  assigned  and  delivered  it  to  her  as  a  gift, 
she  agreeing  to  pay  premiums  subsequently  falling  due.  This 
testimony  was  not  contradicted.  She  also  testified  that,  although 
Meyers  had  sometimes  paid  subsequent  premiums,  yet  that  such 
payments  had  been  made  to  accommodate  her  and  she  had  always 
repaid  him  such  advances.  There  was  evidence  tending  to  cast 
doubt  on  the  question  whether  such  advances  had  all  been  repaid. 

Upon  these  facts  it  was  contended  below,  and  has  been  con- 
tended here,  that,  as  Mrs.  Schumann  had  no  insurable  interest 
in  the  life  of  George  Meyers,  an  assignment  to  her  of  a  life  insur- 
ance policy  on  his  life,  the  subsequent  premiums  on  which  she 
was  to  pay,  introduced  an  illegal  element  into  the  transaction, 
and  that  she  could  not  enforce  the  contract  of  insurance  on  his 
life,  because  it  became  in  her  hands  a  wagering  contract  and  was 
void,  either  because  of  the  prohibitions  of  our  laws  or  because 
against  public  policy. 

The  learned  vice-chancellor  thus  dealt  with  the  contention : 
In  the  first  place  he  deemed  himself  bound  by  the  decisions  of 
the  supreme  court  in  Trenton  Mxdual  Life  Insurance  Co.  v.  John- 
Sony  4,  Zab.  576,  and  in  Vivar  v.  Supreme  Lodge  Ac,  SS  Vr,  455j 
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to  hold  that,  in  this  state,  a  policy  of  insuranoe  taken  out  by  one 
upon  the  Hfe  of  another,  in  whose  life  the  policyholder  has  no 
insurable  interest,  will  not  be  void  either  as  prohibited  by  our 
laws  or  as  opposed  to  public  policy.  In  the  second  place,  he 
held  that  a  policy  taken  out  by  one  upon  his  own  life  and  payable 
to  his  representatives  or  assigns  was  not  a  wagering  contract, 
and,  as  I  understand  it,  could  not  become  so  by  an  assignment 
to  one  having  no  insurable  interest  in  the  life,  although  the  latter 
assumed  the  payment  of  future  assessments.  Lastly,  he  held 
that  such  an  objection  to  the  contract  could  only  be  made  by  the 
Equitable  Assurance  Society,  the  insurer,  and  that,  as  it  had 
recognized  the  contract  as  valid  and  paid  the  money  into  court, 
the  objection  had  been  waived  and  could  not  be  interposed  by 
Mi-s.  Meyers. 

We  think  the  conclusion  of  the  vice-chancellor  is  amply  sup- 
ported upon  the  ground  last  stated.  If  it  be  conceded  that  an 
illegal  element  entered  into  this  transaction,  it  is  obvious  that  the 
fact  furnished  a  defence  to  the  party  upon  whom  the  contract 
was  sought  to  be  enforced.  When  that  party  submitted  to  the 
obligation  of  the  contract  and  paid  the  money  into  court,  the 
defence  was  effectually  waived.  The  contract  was  purged  of  any 
such  illegality  and  its  proceeds  could  be  contested  for  by  these 
parties  without  reference  to  the  contract. 

It  is  therefore  unnecessary  to  consider  the  first  two  grounds 
on  which  the  vice-chancellor  placed  his  conclusion.  The  ques- 
tions dealt  with  and  decided  in  the  two  cases  in  the  supreme 
court  referred  to  by  him,  have  never  before  been  presented  to  this 
court  They  are  of  the  highest  importance  and  ought  not  to  be 
passed  upon  unless  it  is  necessary  to  do  so. 

The  assignment  of  the  policy  to  Mrs.  Schumann  was  found 
below  to  have  been  a  complete  gift  from  Meyers  to  her.  In  that 
conclusion  we  concur,  and  it  results  that  it  passed  to  her  the 
right  to  the  money  in  court  paid  upon  that  policy,  Meyers' 
subsequent  assignment  to  Mrs.  Meyers  passed  to  her  no  interest 
in  the  policy  or  its  proceeds,  for  after  the  gift  to  Mrs.  Schumann 
he  had  no  interest  in  it  to  convey. 

The  decree  must  be  aflBrmed. 

27 
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For  qffimianee — The  Chief-Justice,  Depue,  Dixon,  Gar- 
rison,    GUMMERE,     LiPPINOOTT,     LUDLOW,     MaGIE,     VaN 

Syckel,  Barkalow,  Bogart,  Nixon — 12. 
For  reversal — None. 


Daniel  Lindley  and  Alfred  Adahs  and  Executors  &c 
of  Patrick  O'Reilly,  appellants, 

V. 

Jacob  Keim,  respondent. 
Jacob  Keim,  appellant, 

\ 

Catharine  C.  O'Reilly,  respondent. 

1.  Authority  to  sign  an  agreement  for  the  sale  of  lands,  binding  on  the 
principal  under  the  statute  of  frauds,  may  be  conferred  upon  an  agent  bj 
parol. 

2.  Such  authority  may  be  established  by  proof  that  it  was  expressly  con* 
ferred,  or  by  proof  of  circumstances  from  which  it  may  be  reasonably  inferred. 

3.  A  signature  to  such  an  agreement  made  for  another,  without  authority, 
may  be  by  him  adopted  and  ratified  so  as  to  be  of  the  same  force  as  if  made 
by  authority  antecedently  given,  and  such  ratification  may  be  inferred  from 
circumstances.  But  knowledge  that  there  was  such  an  agreement  signed  for 
him  is  an  essential  prerequisite  to  proof  of  his  ratification. 

4.  A  real  estate  agent  or  broker  in  whose  hands  an  owner  places  lands  for 
sale,  or  who  is  employed  to  sell  lands,  does  not  thereby  acquire  authority  to 
bind  his  principal  by  signing  an  agreement  of  sale  of  such  lands. 

5.  The  inference  that  such  real  estate  agent  or  broker  has  been  endowed  by 
his  principal  with  authority  to  bind  him  in  a  written  agreement  of  sale  can- 
not be  drawn  from  circumstances  entirely  consistent  with  his  employment  as  a 
mere  agent  and  broker,  nor  without  other  circumstances  clearly  indicating  the 
grant  of  such  greater  authority. 
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Mr,  David  J.  Paneoad  (with  whom  was  Mr.  Gyrus  O.  Derr, 
of  the  Pennsylvania  bar),  for  the  executors  and  devisees  of 
Patrick  CVReilly,  deceased. 

Mr.  Thomas  B.  Hamed,  for  Daniel  Lindley  and  Alfred 
Adams,  Jr. 

Mr.  Martin  P.  Grey  and  Mr,  Samuel  fl.  Gr«y,  for  Jacob  Keim. 

.  The  opinion  of  the  court  \Vas  delivered  by 

Magie,  J. 

Three  appeals  have  been  taken  from  the  decree  in  this  cause 
made  by  the  court  of  cliancery,  upon  the  advice  of  Vice-Chan- 
oellor  Pitney,  whose  opinion  is  reported  in  30  Atl.  Rep.  1063. 

The  surviving  executors  and  the  devisees  of  Patrick  (yReillvj 
deceased,  appeal  from  the  whole  decree  and  complain  that  it 
erroneously  requires  them  to  specifically  perform  certain  agree-: 
ments  with  Jacob  Keim  by  conveying  to  him  the  lands  therein 
mentioned,  and  that  it  erroneously  vacates  and  sets  aside  certain 
deeds  and  mortgages  affecting  said  lands. 

Lindley  and  Adams  appeal  from  the  whole  decree  and  com- 
plain that  it  erroneously  vacates  and  sets  aside  said  deeds. 

Keim  appeals  from  so  much  of  the  decree  as  affixes  conditions 
to  be  performed  by  him  upon  the  specific  performance  decreed  in 
his  favor,  which  he  claims  to  be  erroneous. 

These  appeals  were  argued  together. 

Of  the  two  agreements,  specific  performance  of  which  was 
decreed,  the  first  came  into  existence  during  the  lifetime  of 
Patrick  O'Reilly,  who  was  the  owner  of  the  lands  in  question, 
and  is  as  follows  : 

"$25.00. 

"Atlantic  City,  N.  J.,  March  25th,  1880. 

"  Received  of  Jacob  Keim  the  sum  of  twentj-fiye  dollars  on  account  of  the 
purchase-money  of  the  lot  of  land  fifty  feet  in  width  [here  follows  the  descrip- 
tion]. The  purchase  price  is  to  be  twenty-five  hundred  dollars.  Deed  to  be 
made  and  delivered  as  soon  as  practicable,  not  longer  from  the  present  time 
than  one  month.  Said  land  to  be  conveyed  belongs  to  Patrick  O'Reilly,  for 
whom  the  undersigned  is  agent 

"jr.  J.  Gabdneb,  Agent! * 


Digitized  by  LjOOQ  IC 


420         COURT  OF  ERRORS  AND  APPEALS.  [54  Eq. 

Lindley  et  al.  t.  Keim  et  al. 

Patrick  O'Reilly  died  on  January  16th,  1881.  The  second 
agreement  came  into  existence  thereafter,  and  is  as  follows : 

"Received,  Atlantic  City,  N.  J.,  October  29th,  1881,  of  Jacob  Keim,nhe 
sum  of  five  hundred  dollars,  on  account  of  the  purchase-monej  of  a  certain 
tract  of  land  situate  in  said  city,  as  follows :  Beginning  at  a  point  in  the  south- 
easterly line  of  Pacific  avenue,  at  a  distance  of  two  hundred  feet  northeasterly 
from  the  northeasterly  line  of  New  York  avenue,  and  extending  thence  (1) 
southeasterly  on  a  line  parallel  with  New  York  avenue,  a  distance  of  one  hun- 
dred and  fifty  feet ,  thence  (2)  southwestwardly  parallel  with  Pacific  avenue, 
a  distance  of  one  hundred  feet ;  thence  (3)  southwestwardly  parallel  with  New 
York  avenue,  a  distance  of  fifty  feet ;  thence  (4)  southwestwardly  parallel  with 
Pacific  avenue,  a  distance  of  fifty  feet ;  thence  (5)  southwestwardly  parallel 

with  New  York  avenue,  a  distance  of to  the  exterior  line 

(now  under  water)  established  in  18 —  by  the  riparian  oommissionerB  of  New 
Jersey ;  thence  (6)  northeastwardly  along  said  riparian  line,  a  distance  of  one 
hundred  and  fifty  feet ;  thence  (7)  northwestwardly  parallel  with  New  York 

avenue,  a  distance  of to  the  southeasterly  line  of  Pacific  avenue ; 

and  thence  (8)  southwestwardly  along  said  last-mentioned  line,  a  distance  of 
fifty  feet  to  the  place  of  beginning.  And  also  all  the  additions  and  accretion  to 
said  tract  of  land,  if  any,  which  may  hereafter  be  made  on  the  sea  front,  it 
being  the  purpose  of  this  purchase  and  sale  to  include  all  the  land  above  de- 
scribed, and  sJso  the  right,  title  and  interest  of  the  grantors,  and  of  the  estate 
of  Hhe  late  Patrick  OReilly,  deceased,  in  and  to  the  accretions  of  said  land 
which  may  be  made  upon  the  sea  front  The  balance  of  the  purchase-money, 
namely,  the  sum  of  |9,500,  to  be  paid  under  tender  of  a  good  and  lawful  deed 
for  said  premises,  free  from  encumbrance  and  opposing  or  contesting  claims  of 
title,  with  undisputed  possession  of  the  same,  the  grantee  to  have  sixty  day^ 
notice  of  such  tender. 

"  Including  all  the  lands  and  rights  of  said  estate  between  Pacific  avenue 
and  riparian  line  and  beyond,  and  New  York  and  Tennessee  avenue. 

"  John  J.  Gakdner,  AfferU  P.  QBciUy  EstaU," 

Both  these  writings  purport  to  be  agreements  for  the  sale  of 
land^,  and  to  be  signed  by  one  who  professes  to  be  an  agent 
They  were,  in  fact,  both  signed  by  John  J.  Gardner.  Keim, 
who  seeks  by  his  bills  in  this  cause  to  enforce  these  agreements, 
must  preliminarily  establish,  by  suflScient  proof,  that  Gardner 
had  such  authority  to  sign  them  as  is  required  by  our  statute 
of  frauds.  In  respect  to  the  first  agreement  made  in  Patrick 
O'Reilly's  lifetime,  it  must  be  made  to  appear  that  Gardner  was 
lawfully  authorized  by  him  to  sign  it.  In  respect  to  the  second 
agreement,  made  after  Patrick  O'Reilly's  death,  it  must  be  made 
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to  appear  that  Gardner  was  lawfully  authorized  to  sign  it,  by 
those  on  whom  the  ownership  of  the  lands  had  devolved  or  who 
had  power  to  sell  them. 

1?he  second  agreement  (it  may  be  said  in  passing)  includes  the 
lands  which  were  the  subject  of  the  first  agreement.  Yet  it  is 
ooDoeded  that  the  consideration  mentioned  in  the  second  agree- 
ment was  the  consideration  agreed  to  be  paid  for  the  lands 
included  therein  which  were  not  included  in  the  first  agreement 
I  have  searched  the  case  in  vain  for  a  reasonable  explanation  of 
that  fact.  Why  Keim,  who  held,  as  he  claims,  an  agreement 
from  Patrick  O'Reilly  for  the  sale  of  one  tract  of  land  for 
$2,500,  and  who  had  agreed  with  Patrick  O'Reilly's  representa- 
tives for  the  sale  of  adjoining  lands  for  $10,000,  should  have 
drawn  the  latter  agreement  (for  it  was  prepared  by  his  agent)  so 
as  to  require  the  conveyance  of  both  tracts  for  the  price  of  the 
latter,  remains  an  unsolved  mystery.  Upon  the  evidence  it  is 
perfectly  clear  that  Grardner,  whether  he  was  lawfully  authorized 
to  sign  the  second  agreement  or  not,  signed  it  under  a  mistake 
as  to  the  consideration  named  therein.  As  that  mistake  has  been 
admitted  by  Keim,  the  decree,  in  directing  specific  performance, 
has  required  him  to  pay  the  consideration  named  in  both  agree- 
ments, and  the  subject  need  be  no  further  pursued.  But  the 
fact  may  not  be  without  significance  upon  some  of  the  questions 
before  us. 

It  is  suggested  that,  by  the  inclusion  in  the  second  agreement 
of  the  lands  covered  by  the  first  agreement,  the  latter  became 
merged  in  the  former  and  ceased  to  have  binding  force.  But  the 
validity  of  the  second  agreement  is  contested.  If  it  is  found  to 
be  invalid,  it  is  not  perceived  how  a  merger  could  occur,  or  why 
Keim  might  not  insist  upon  performance  of  the  first  agreement. 
It  is  deemed  better,  therefore,  to  take  up  the  agreements  for  con- 
sideration in  the  order  of  time,  and  first  to  determine  whether, 
upon  the  evidence,  Keim  was  entitled  to  the  decree  for  the  per- 
formance of  the  first  agreement. 

The  learned  vice-chancellor  laid  down  three  propositions  which 
he  applied  in  the  trial  of  this  cause,  the  correctness  of  which  has 
not  been,  and,  I  think,  could  not  be,  successfully  contested. 
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The  first  proposition  is  that  authority  to  sign  a  memorandum  of 
agreement  for  the  sale  of  lands  may  be  conferred  by  parol,  and 
authority  so  conferred  will  satisfy  the  provisions  of  our  statute 
of  frauds.  In  some  states  the  statute  of  frauds  has  been  ex- 
tended so  as  to  require  that  such  authority  shall  be  exhibited  by 
writing.  Reid  St.  Fr.  §  380.  But  our  statute  has  never  been 
thus  extended,  and  it  needs  no  citation  of  authorities  to  show 
that  the  construction  of  the  statute  from  which  ours  was  taken, 
and  which  construction  we  follow,  has  been,  however  inconsist- 
ent with  its  general  purpose,  that  authority  to  sign  a  memoran- 
dum of  agreement  for  the  sale  of  lands  (which  is  required  to  be 
in  writing)  need  not  be  conferred  by  writing,  but  may  be  con- 
ferred by  parol.  But  obviously  courts  should  require  proofe  of 
authority  conferred  by  parol  in  such  case  to  be  clear  and  decisive, 
or  the  wholesome  provisions  of  the  statute  of  frauds  may  be  thus 
eVaded. 

The  second  proposition  was  that  such  authority  to  sign  an 
agreement  for  the  sale  of  land  could  be  established  either  by 
proof  that  it  had  been  expressly  conferred,  or  by  proof  of  circum- 
stances from  which  its  grant  may  be  reasonably  inferi*ed. 

The  last  proposition  wa^  that  a  signature  for  another  to  such 
an  agreement,  if  done  without  antecedent  authority,  expressly  or 
impliedly  conferred,  may  be  ratified  by  the  person  for  whom  the 
signature  was  made,  and  that  such  ratification  would  establish 
authority  to  make  it  as  effectually  as  proof  that  such  authority 
had  been  expressly  conferred. 

Taking  these  propositions  as  correctly  expressing  the  character 
of  evidence  which  Keim  is  entitled  to  present  in  order  to  show 
Gardner's  authority  to  sign  for  Patrick  O'Reilly  the  agreement 
of  March  25th,  1880,  we  have  to  consider  whether  he  has,  by 
any  such  evidence,  established  that  authority.  Unless  he  has,  it 
was  error  to  require  the  enforcement  of  that  agreement. 

It  is  conceded  that  there  was  no  evidence  adduced  that  Patrick 
O'Reilly  ever  conferred  authority  upon  Grardner  by  express 
words  to  sign  the  agreement  in  question. 

The  contention  is  that  the  circumstances  proved  require  the 
inference,  either  that  such  authority  had  been  antecedently  con- 
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ferred  by  O'Reilly  upon  Grardner,  or  that  Grardner^s  act  in  sign- 
ing the  agreement  had  been  subsequently  ratified  by  O'Reilly. 

That  the  relation  of  principal  and  agent  between  O'Reilly  and 
Grfirdner  existed  at  the  date  of  the  agreement  and  prior  thereto, 
is  an  undisputed  fact  in  the  case.  The  dispute  is  as  to  the  extent 
of  the  agency.  On  one  hand  it  is  contended  that  Gardner  was 
clothed  with  power  to  bind  his  principal  to  the  sale  and  con- 
veyance of  lands ;  on  the  other  hand  it  is  contended  that  he  had 
O'Reilly's  lands  in  his  hands  for  sale  in  the  capacity  of  a  mere 
real  estate  agent  or  broker  employed  to  find  a  purchaser  for  such 
lands. 

The  learned  vice-chancellor,  in  his  opinion,  has  reviewed  at 
considerable  length  all  the  cases  in  our  courts  touching  the  power 
acquii*ed  by  an  ordinary  real  estate  agent  or  broker  by  his 
employment  as  such,  and  has  summed  up  the  results  in  these 
words :  "  The  mere  employment  of  an  ordinary  real  estate  broker 
to  effect  a  sale  of  a  parcel  of  land,  even  though  the  price  and 
terms  be  prescribed,  does  not  amount  to  giving  present  authority 
to  such  brokef  to  conclude  a  binding  contract  for  the  same. 
Moreover,  such  authority  is  not  usually  to  be  inferred  from  the 
use  by  the  principal  and  broker  in  that  connection  of  the  terms 
*  for  sale '  or  '  to  sell '  and  the  like.  Those  words  in  that  con- 
nection usually  mean  no  more  than  to  n^otiate  a  sale  by  finding 
a  purchaser  upon  satisfactory  terms." 

I  am  willing  to  adopt  this  language  as  expressing  the  estab- 
lished law  of  this  state  respecting  the  relation  between  a  real 
estate  owner  and  the  ordinary  real  estate  agent  or  broker  and  the 
authority  acquired  by  the  latter  over  his  principal's  lands  by 
virtue  of  his  employment.  It  follows  that  he  who  seeks  to 
establish  the  authority  of  an  agent  to  bind  his  principal  to  the 
sale  and  conveyance  of  lands  by  proof  of  circumstances  from 
which  it  may  be  inferred  that  such  authority  was  granted,  will 
not  be  successful  if  the  circumstances  proved  merely  justify  the 
inference  that  the  principal  had  placed  his  lands  in  the  hands  of 
the  agent  as  an  ordinary  real  estate  broker.  To  establish  the 
grant  of  the  greater  authority  the  circumstances  must  show  more 
than  the  grant  of  the  restricted  authority. 
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The  proofs  taken  on  this  subject  are  exceedingly  voluminous. 
The  circumstances  claimed  to  have  been  proved  and  to  justify  aD 
inference  that  O'Reilly  had  conferred  upon  Gardner  authority  to 
sign  the  agreement  of  March  25th,  1880,  are  marshaled  at  great 
length  in  the  opinion  below.  No  single  fact  which  could  bear, 
or  be  supposed  to  bear,  upon  the  question  has  been  overlooked. 
No  useful  purpose  will  be  served  by  reviewing  the  &ct8.  It  is 
sufficient  to  say  that,  in  our  judgment,  no  single  fact  proved 
is  inconsistent  with  the  authority  conferred  upon  Gardner  by 
O'Reilly,  having  been  the  restricted  authority  of  the  ordinary 
real  estate  agent.  All  the  facts  together  do  not  justify  the  infer- 
ence that  O'Reilly  had  conferred  upon  Grardner  either  general 
authority  to  bind  him  to  the  sale  and  conveyance  of  lands  or 
special  authority  to  bind  him  to  the  sale  and  conveyance  of  the 
lands  mentioned  in  the  agreement  in  question. 

It  has  not  been  seriously  argued  that  there  is  sufficient  proof 
of  the  ratification  of  this  agreement  by  O'Reilly  in  the  few 
months  which  elapsed  before  his  death.  Proof  which  is  said  to 
tend  in  that  direction,  fails  to  establish  ratification  for  one  obvious 
reason.  It  does  not  make  it  appear  that  O'Reilly  had  knowledge 
of  the  act  of  Gardner  in  signing  this  agreement.  Knowledge  of 
the  act  which  has  been  done  without  authority  is  an  essential 
element  of  the  ratification  of  the  act.  If  we  may  draw  a  reason- 
able inference  that  O'Reilly  knew  that  Gardner  had  sold  this 
land  to  Keim,  and  was  satisfied  with  the  sale,  or  that  O'Reilly 
would  have  executed  and  delivered  a  deed  therefor  to  Keim  upon 
receipt  of  the  purchase  price,  those  facts  fall  short  of  ratifying 
Gardner's  act  in  executing  for  him  a  binding  agreement  of  sale. 
There  is  no  sufficient  evidence  that  O'Reilly  ever  acquired 
knowledge  of  that  act,  and  in  the  absence  of  proof  of  such 
knowledge,  ratification  could  not  be  made  out. 

It  results  that  upon  the  evidence  Keim  has  failed  to  establish 
the  binding  force  of  this  agreement,  and  could  not  enforce  it 
against  O'Reilly,  if  now  living. 

Turning  now  to  the  second  agreement,  that  of  October  29th, 
1881,  it  is  obvious  that  Keira's  right  to  the  relief  which  has 
been  accorded  to  him  by  this  decree  must  depend  upon  his 
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having  established,  by  such  proof  as  has  been  before  indicated, 
tliat  Grardner  had  been  lawfully  authorized  to  sign  it,  by  those 
upon  whom  the  title  to  the  lands  therein  mentioned  had  devolved 
on  the  death  of  Patrick  O'Reilly,  or  by  those  who  had  acquired 
power  to  sell  those  lands. 

The  first  question  is,  who  could,  on  that  date,  empower  Gard- 
ner to  sign  that  agreement  ?  v 

It  appears  in  the  case  that  Patrick  O'Reilly  had  then  died,^ 
leaving  a  will  whereby  he  had  devised  the  use  of  his  real  estate 
to  his  wife,  Catharine  C,  for  life,  and  the  remainder  to  his  five 
children,  one  of  the  shares  having  been  devised  in  trust.  He 
thereby  appointed  his  said  wife  and  his  sons,  Francis  P.  and 
James  A.  O'Reilly,  executrix  and  executors,  and  gave  them,  as 
executors,  full  power  to  sell  his  real  estate.  At  his  death,  Pat- 
rick O'Reilly  was  a  resident  of  Pennsylvania,  and  his  will  was 
proved  in  that  state,  in  January,  1881,  by  the  executrix  and 
executors.  It  does  not  appear  what  proof  of  the  execution  of 
the  will  was  there  made. 

It  further  appears  that  in  May,  1881,  Catharine  C.  O'Reilly 
presented  to  the  surrogate  of  Atlantic  county  her  petition  pray- 
ing for  an  order  to  show  cause  why  a  duly-certified  copy  of  the 
will  of  Patrick  O'Reilly  should  not  be  filed  and  recorded  in  his 
office  and  letters  testamentary  thereon  be  issued  to  her.  Upon 
this  petition  the  surrogate  made  an  order  to  show  cause,  return- 
able before  him  on  July  5th,  1881,  and  directed  that  his  order 
should  be  published  in  a  specified  newspai>er  for  the  space  of 
thirty  days  next  preceding  the  return-day.  On  that  day,  upon 
an  affidavit  of  the  publication  of  the  order  to  show  cause  in  the 
newspaper  named  for  the  space  of  four  weeks  preceding  that  day, 
the  surrogate  ordered  the  copy  of  the  will  to  be  filed  in  his  office, 
and  recorded  the  same  and  issued  letters  testamentary  thereon  to 
Catharine  C.  O'Reilly  alone. 

It  is  evident  that  these  proceedings  were  taken  under  color  of 
the  provisions  of  sections  23  and  25  of  the  Orphans  Court  act. 
Rev.  p.  757.  Letters  testamentary  issued  under  these  provisions 
are  therein  declared  to  be  of  the  same  force  and  effect  as  if  the 
will  had  been  produced  and  proved  by  the  subscribing  witnesses 
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in  the  usual  manner  under  the  laws  of  this  state,  and  it  is  further 
enacted  that  the  record  of  such  will  is  to  be  admitted  in  evidence 
and  to  have  the  same  force  and  effect  as  if  it  had  been  proved  in 
the  usual  manner  under  the  laws  of  this  state. 

Two  questions  of  importance  are  sugg^ted  thereon.  The 
first  is,  whether  these  provisions  of  the  Orphans  Court  act  are 
to  be  construed  as  permitting  the  admission  to  record  and  giving 
force  and  effect  to  wills  made  in  other  states  which  do  not  appear 
to  have  been  executed  according  to  the  requirements  of  our  laws. 
As  before  stated,  it  does  not  appear  what  proof  of  execution  of 
the  will  was  made  in  Pennsylvania,  and  there  is  no  evidence  of 
its  having  been  executed  in  the  mannei^  required  by  our  laws. 
Allaire  v.  AUaire,  8  Vr.  SIS;  S.  C,  10  Vr.  IIS;  Nelsm  v» 
Potter,  £1  Vr.  3U;  Lindley  v.  O'ReiUy,  SI  Vr.  6S6. 

The  second  is,  whether  the  surrogate  acquired  jurisdiction  to 
record  the  will  and  issue  letters  thereon  when  it  appeared  in  his 
proceedings  that  his  order  to  show  cause  had  not  been  published 
for  the  space  of  time  thereby  directed. 

By  section  10  of  the  Executors  and  Administrators  act  {Rev. 
p.  S97)y  as  amended  by  a  supplement  of  March  17th,  1881  {Rec. 
Sup.  p.  S93)y  it  is  enacts,  among  other  things,  that  where  by  a 
will  executed  in  due  form  of  law  lands  have  been  ordered  to  be 
sold  by  executors  therein  named,  and  one  or  more  of  them  shall 
refuse  or  neglect  to  prove  the  will,  then  the  trusts  in  the  will 
shall  vest  in  the  executor  who  shall  prove  the  will,  unless  it  is 
otherwise  expressed  in  the  will.  It  is  also  provided  that  it  shall 
be  lawful  for  such  an  acting  executor  to  sell  and  convey  lands 
pursuant  to  the  power,  in  the  same  manner  as  if  all  those  to 
whom  the  power  was  granted  had  joined  in  the  sale.  As  the 
section  was  construed  by  the  supreme  court,  in  Weimar  v.  Faihj 
IJf,  Vr.  1,  and  by  the  court  of  errors,  in  Denton  v.  Clark,  9  Stew. 
Eq.  534,  it  is  obvious  that  if  Patrick  O'Reilly's  will  was  in  fact 
executed  in  the  manner  required  by  our  laws,  and  Catharine  C. 
O'Reilly  had  presented  and  proved  it  in  the  usual  manner  be- 
fore the  surrogate  of  Atlantic  county,  her  letters  testamentary 
would  have  enabled  her  to  exercise  the  power  of  sale  which  the 
will  conferred  on  her  and  her  two  sons. 
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Other  serious  questions  are  here  presented.  One  question  ia> 
whether  these  provisions  operate  upon  wills  recorded  under  sec- 
tions 23  and  25  of  the  Orphans  Court  act  and  letters  testa- 
mentary issued  thereon,  or  at  least  upon  such  wills  when  it  does 
not  appear  whether  or  not  the  execution  thereof  was  in  con- 
formity with  our  laws.  Another  question  is  whether  an  executor 
who  procures  a  foreign  will  to  be  recorded  under  the  provisions 
of  those  sections,  and  secures  letters  testamentary  thereon,  can 
be  said  to  have  proved  the  will  within  the  meaning  of  section 

10  of  the  Executors  and  Administrators  act,  so  as  to  obtain 
authority  to  exercise,  by  his  sole  act,  the  power  of  sale  conferreid 
by  the  will  on  himself  and  others  jointly. 

But  it  is  unnecessary  to  decide  any  of  these  questions,  and  they 
are  thus  mentioned  only  to  avoid  any  appearance  of  having 
passed  upon  them  ;  for,  whether  Catharine  C.  O'Reilly  acquired, 
by  virtue  of  the  letters  testamentary  issued  to  her  in  Atlantic 
county,  the  sole  power  to  sell  these  lands,  or  whether  that  power 
remained  in  herself  and  her  two  sons,  the  executors,  is,  in  the 
view  I  take  of  the  case,  wholly  immaterial.  If  she  acquired  the 
sole  power  of  sale,  Gardner's  authority  to  sign  the  agreement  in 
question  must  appear  to  have  been  conferred  by  her.  If  she  and 
her  sons  remained  the  joint  donees  of  the  power  of  sale,  it  is 
equally  necessary  that  Gardner's  authority  should  have  been  con- 
ferred by  her,  for  joint  powers  must  be  jointly  exercised,  and 
each  donee  must  exercise  his  own  discretion  and  will  in  the  sale. 
Authority  given  to  Gardner  by  Francis  P.  and  James  A.  O'Reilly 
would  not  have  been  suflBcient.  Such  authority  could  not  be 
given  without  her  taking  part  in  conferring. 

I  will  not  prolong  this  opinion  by  undertaking*  to  review  in 
detail  the  evidence  upon  which  it  is  claimed  to  have  been  estab- 
lished that  Catharine  C.  O'Reilly  authorized  Gardner  to  sign 
this  agreement.  There  is  no  pretence  that  she  ever  conferred 
such  authority  by  express  words.  The  circumstances,  which 
have  been  deemed  to  justify  an  inference  that  she  antecedently 
conferred  such  authority,  are  all  consistent  with  the  relation 
between  them,  if  any  existed,  being  that  merely  of  principal  and 
an  ordinary  real  estate  broker  not  empowered  to  bind  his  prin- 
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cipal  to  a  sale.  All  taken  together^  fall  far  short  of  indicatiDg 
any  grant  by  lier  to  Gardner  of  larger  power.  Nor  does  the 
proof  establish  a  ratification  by  her  of  Gardner's  act  in  signing 
this  agreement.  Knowledge  on  her  part  that  he  signed  this 
agreement  is  essential  to  ratification,  and  such  knowledge  is,  in 
our  judgment,  not  proved. 

While  this  disposes  of  this  part  of  the  case,  I  think  it  proper 
to  say  that  if  authority  to  sign  this  agreement  could  have  been 
conferred  on  Gardner  by  Francis  P.  and  James  A.  (yReilly 
alone,  evidence  that  such  authority  had  been  conferred  is,  in  my 
judgment,  wanting.  I  am  unable  to  disr^rd  their  solemn 
denial,  under  oath,  of  any  knowledge  that  Gardner  had  under- 
taken to  bind  the  estate  to  this  sale,  upon  inferences  drawn  from 
conduct  in  all  respects  consistent  with  the  relation  of  Gkurdner 
being  that  of  their  real  estate  broker.  Actual  knowledge  that 
Gardner  had  bound  the  estate  to  sell  this  land  for  $10,000  is 
quite  inconsistent  with  their  conduct  in  proceeding,  without 
remonstrance,  to  expend  upon  the  lands,  and  in  litigation  to 
obtain  possession  of  them,  a  sum  which  the  evidence  indicates  to 
be  about  $15,000,  and  in  rejecting  Keim's  offer  of  pecuniary  aid 
in  the  litigation. 

But  if  I  had  reached  the  conclusion  that  the  donees  of  the 
power  of  sale,  under  Patrick  O'Reilly's  will,  had  authorised 
Gardner  to  sign  the  agreement  in  question,  I  should  be  unable 
to  support  the  decree  which  requires  its  specific  performance. 
In  the  first  place,  Gardner's  authority,  if  given  at  all,  was  not 
so  extensive,  for  the  $10,000  was  to  be  the  consideration  for 
only  part  of  the  lands  described  and  agreed  to  be  sold.  In  the 
next  place,  the  agreement  is,  in  my  judgment,  beyond  the  power 
of  these  donees  of  the  power  of  sale  to  make.  They  were  em- 
powered to  sell  the  title  of  Patrick  O'Reilly  in  the  lands.  But 
those  lands  or  some  of  them  were  then  in  possession  of  persona 
claiming  adversely  to  the  estate.  The  executors  could  not  bind 
the  estate  to  make  a  good  title  to  the  lands,  much  less  to  fre« 
them  from  "  opposing  or  contesting  claims  of  title."  If  they 
could  do  SO)  the  contract  was  so  improvident  that  a  court  of 
equity  ought  not  to  enforce  it. 
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Tbe  result,  however,  is  that  the  second  agreement  is  not  estab- 
lished by  the  evidence  as  an  enforceable  agreement  against  the 
donees  of  the  power  of  sale  under  Patrick  CVReilly's  will. 

It  follows  that  the  decree  requiring  the  executors  of  his  will 
to  specifically  perform  the  two  agreements  is  erroneous. 

It  is  equally  erroneous  in  requiring  the  devisees  under  that 
will  to  specifically  perform  these  agreements,  for  there  is  no 
pretence  that  they  had  given  authority  to  Grardner  to  make  the 
second  agreement. 

It  also  follows  that  the  decree,  so  &r  as  it  affects  Lindley  and 
Adams,  is  erroneous,  because  they  represent  in  some  respects  the 
interest  of  the  O^Reilly  estate  in  these  lands  or  some  of  them. 

The  decree,  therefore,  in  favor  of  Keim  and  against  the  execu- 
tors and  devisees  of  Patrick  O'Reilly,  and  against  Lindley  and 
Adams,  must  be  reversed,  and  the  record  be  remitted  with  direc- 
tions to  enter  a  decree  dismissing  the  bill. 

This  disposes  of  the  case,  because  Keim's  appeal  is  rendered 
of  no  avail  by  the  reversal  of  the  decree,  the  condition  annexed 
to  which  was  the  subject  of  his  appeal. 

But  it  may  be  observed  that  the  fact  that  the  decree  for  specific 
performance  in  this  case  was  only  made  upon  such  a  condition, 
affords  a  strong  argument  against  the  decree  itself. 

In  decreeing  specific  performance  of  contracts  for  the  sale  of 
land,  equity  treats  the  buyer  as  having  become  the  owner  of  the 
lands,  and  the  seller  as  having  become  entitled  to  the  purchase- 
money  as  of  the  time  fixed  for  the  performance  of  the  contract. 
It  then  adjusts  the  incidents  of  the  contract,  such  as  rents  and 
profits,  taxes,  interest  &c.,  equitably  between  buyer  and  seller 
upon  that  theory. 

The  condition  imposed  upon  Keim  by  the  decree  does  not,  in 
my  judgment,  grow  out  of  such  incidents  of  the  agreement. 
His  scud's,  by  its  terms,  were  to  convey  the  lands  to  him  free 
from  all  opposing  and  contesting  claims.  If  it  was  a  valid 
agreement  it  cast  on  the  estate  of  O'Reilly  the  burden  of  such 
litigation  as  was  necessary  to  enable  such  conveyance  to  be  made. 
Whether  or  not  Keim  wbuld  have  consented  to  bear  some  of  that 
burden,  had  he  foreseen  the  great  increase  in  the  value  of  the 
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property^  is  immaterial.  His  contract  as  made  did  not  require 
him  to  contribute  anything  to  such  litigation.  Yet  this  decree^ 
by  the  condition  annexed  to  the  specific  performance  directed, 
imposes  on  Keim  the  total  expenses  of  the  litigation  above  the 
sum  of  $500.  This  sum  is  fixed  upon  as  being  what  the  parties 
probably  contemplated  as  the  costs  of  the  necessary  litigation. 
Such  a  decree  does  not  enforce  the  agreement  made  by  the 
parties,  but  adds  a  term  thereto  and  directs  the  agreement  as  so 
amended  to  be  carried  out.  The  term  added  was  based  upon  an 
arbitrary  determination  as  to  what  the  parties  probably  had  in 
contemplation  when  making  the  agreement,  and  Keim  was  re- 
quired to  pay  everything  over  that  amount,  obviously  because  it 
was  deemed  inequitable  to  enforce  the  agreement  as  it  was  made. 
It  is  unnecessary  to  say  that  an  agreement  which  it  is  inequitable 
to  enforce  as  made,  ought  not  to  be  enforced  at  all,  but  parties 
should  be  left  to  their  legal  remedies. 

O'Reilly  et  al.  r.  Keim — 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Gabri- 
SON,  Gummere,  Lippinoott,  Ludlow,  Maoie,  Van  Syckel. 
Bark  ALOW,  Bog  art,  Nixon — 12. 

For  affirmance — None. 

Lindley  and  Adams  v.  Keim — 

For  reversal — ^The  Chief-Justice,  Depue,  Dixon,  Gakbi- 
SON,  Gummere,  Lippincott,  Ludlow,  MAgie,  Van  Syckel, 
Bark  ALOW,  Bog  art,  Nixon — 12. 

For  affirmanoe — None. 

Keim  v.  O'Reilly— 

For  affirmance — The  Chief-Justice,  Depue,  Dexon,  Gar- 
rison, Gummere,  Lippincott,  Ludlow,  Maois,  Van 
Syckel,  Barkalow,  Bogart,  Nixon — 12. 

For  reversal — None. 
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William  Fulper,  appellant, 

V, 

James  B.  Fulper  et  al.,  respondents. 

Where  lands  are  granted  to  a  husband  and  wife,  and  it  appears  from  the 
words  of  the  grant  that  the  intent  was  to  create  ti  tenancy  in  common,  thev 
will  take  and  hold  the  lands  granted  as  tenants  in  common  and  not  as  tenants 
of  the  entirety. 

On  ap[)eal  from  a  decree  advised  by  Advisory  Master  Dick- 
iosoo. 

Mr.  George  H,  Large,  for  the  appellant 

Mr.  Henry  A.  Fluch,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  J. 

The  complainant  in  this  case  filed  his  bill  for  the  partition  of 
certain  lands  in  the  county  of  Hunterdon,  which  were  conveyed 
on  May  9th,  1834,  to  his  parents,  Asher  and  Jane  Fulper, 
"  as  tenants  in  common."  Both  grantees  are  now  dead,  Asher 
Fulper  having  survived  his  wife,  who  died  intestate.  The 
husband,  however,  left  a  will,  by  which  he  devised  the  whole  of 
his  real  estate  to  five  of  his  children,  disinheriting  the  remaining 
one,  the  complainant,  who,  the  will  declared,  ^^  shall  take  nothing 
under  this  will." 

The  complainant  bases  his  right  to  a  partition  of  the  lands  in 
question  upon  the  fact  that  he  is  one  of  the  heirs-at-law  of  his 
mother,  and,  as  such,  the  owner  of  an  undivided  interest  therein. 
His  ownership  is  challenged  by  his  brothers  and  sisters,  the 
ground  of  their  contention  being  that,  notwithstanding  the  fact 
that  the  lands  were  conveyed  to  their  patients  as  tenants  in  com- 
mon, they,  by  force  of  law,  held  them  as  tenants  of  the  entirety, 
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and  that,  tlierefore,  upon  the  death  of  their  mother,  the  whole 
estate  became  vested  in  their  father,  by  right  of  survivorship,  as 
tenant  in  fee-simple. 

The  learned  advisory  master  who  heard  the  ease  adopted  the 
view  advanced  by  the  defendants,  and  held  that  the  complainant 
had  no  interest  in  the  lauds  which  he  sought  to  have  partitioned, 
following  the  decision  of  the  supreme  court  of  Pennsylvania  in 
Stuchey  v,  Keefe^a  JExecutors,  S  Casey  897 j  which  holds  that,  in 
consequence  of  the  theoretic  unity  and  entirety  of  the  ownership 
of  the  husband  and  wife  with  respect  to  their  interest  in  lands, 
ihey  cannot  hold  by  moieHes,  and  that  where  land  is  conveyed  to 
them  in  common,  they  take  an  entirety  of  estate  without  r^ard 
to  the  intent  appearing  in  the  conveyance.  The  decision  in 
Stuchey  v.  Keef^s  Executors  rests  upon  the  ground  that  there  are 
certain  incidents  to  a  tenancy  in  common  which  cannot  exist  in 
an  estate  held  by  husband  and  wife.  Those  incidents  are  said  to 
be — that  tenants  in  common  may  sell  their  respective  shares,  that 
they  are  compellable  to  make  partition,  that  they  are  liable  to 
reciprocal  actions  of  waste  and  account,  that  if  one  turns  the 
other  out  of  possession  an  action  of  ejectment  will  lie ;  and  it  is 
said  that,  where  lands  are  held  by  a  husband  and  wife  jointly,  he 
cannot  sell  his  moiety  free  from  her  dower,  nor  can  she  sell  hers 
at  all  without  his  consent,  and  that  no  action  of  partition,  or 
account,  or  waste,  or  ejectment  can  be  maintained  by  one  against 
the  other. 

The  fact  that  a  husband  cannot  sell  his  moiety  of  lands  held 
jointly  with  his  wife,  free  from  her  dower,  and  that  she  cannot 
sell  hers  at  all  without  his  consent,  does  not  seem  to  afford  a  sub- 
stantial reason  for  concluding  that  they  cannot,  therefore,  hold 
lands  as  tenants  in  common.  The  same  fact  is  equally  true  of 
lauds  held  by  either  the  husband  or  wife  in  severalty,  and  yet  it 
has  never  been  suggested  that  this  fact  would  operate  to  prevent 
lands  from  being  so  held  by  a  married  person. 

Nor  does  it  seem  to  me  that  the  fact  of  the  inability  of  the 
husband  or  wife  to  maintain  an  action  of  partition  or  of  waste, 
or  of  ejectment,  or  of  account,  against  the  other  (admitting  that 
such  inability  exists),  justifies  the  conclusion  that  they  cannot 
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hold  as  tenants  in  common.  The  reason  why^  at  common  law^ 
an  action  could  not  be  maintained  by  the  wife  against  the 
husband  for  an  accounting  of  the  rents  and  profits  of  an  estate 
held  by  him  and  her,  or  for  the  joint  possession  thereof,  was  not 
because  of  anything  characteristic  of  the  estate  so  held,  bnt 
because  the  husband,  by  ihejvs  marUi,  was  entitled  to  the  exclu- 
sive possession  of  his  wife's  land  during  her  life,  and  to  the  rents 
and  profits  thereof,  whether  held  by  her  jointly  with  him  or  in 
severalty.  Hiles  v.  lishery  lU  N.  Y.  S06.  So  fer  as  the 
husband  is  concerned,  while  it  is  true  that  he  could  not  maintain 
an  action  at  law  against  his  wife  for  an  accounting  of  the  rents 
and  profits  of  their  joint  estate,  or  for  the  joint  possession  thereof, 
or  for  waste  committed,  I  see  no  reason  why  he  could  not  have 
proceeded  against  her  by  a  bill  in  equity,  which  has  always  been 
resorted  to  for  the  enforcement  of  rights  and  the  redress  of 
wrongs  as  between  husband  and  wife.  So,  too,  it  seems  to  me, 
that  a  court  of  equity  would,  at  the  instance  of  the  wife,  restrain 
waste  of  the  joint  estate  by  the  husband,  whether  they  held  as 
tenants  of  the  entirety  or  as  tenants  in  common.  Nor  can  I 
concede  that  an  action  of  partition  of  the  joint  estate  cannot  be 
maintained  by  the  husband  against  the  wife,  or  vice  versUy  unless, 
of  course,  there  is  a  survivorship.  Equity  will  decree  a  parti- 
tion between  husband  and  wife,  if  they  hold  as  tenants  in  com- 
mon, to  the  same  extent  which  it  would  if  they  were  strangers^ 
It  is  reasoning  in  a  circle  to  say  that  a  partition  of  land  cannot 
be  made  between  husband  and  wife  because  their  estate  is  by  en- 
tireties, and  that  the  proof  that  their  estate  is  by  entireties  is  the 
&ct  that  there  can  be  no  partition  between  them. 

It  is  a  mistake  to  suppose  that  there  is  anything  in  the 
theoretic  unity  of  husband  and  wife  which  prevents  them  from 
being  able  to  hold  moieties  of  the  same  estate.  It  has  always 
been  held  that  if  a  man  and  woman  become  possessed  of  an 
estate  as  joint  tenants,  or  as  tenants  in  common,  and  afterward 
marry,  they  still  retain  their  moieties  afler  marriage,  and  continue 
to  hold  as  joint  tenants  or  tenants  in  common.  Co,  IM,  187b  ; 
1  Pres.  Ed.  434;  S  Washb,  Real  Prop.  4£6,  and  cases  cited. 
There  being  nothing  in  the  marriage  relation  which  pi*event8 
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those  who  were  teDants  in  common  before  marriage  from  remain- 
ing such  after  marriage,  it  would  seem  to  follow  necessarily  that 
there  is  nothing  in  that  relationship  which  would  prevent  a 
husband  and  wife  from  taking  such  an  estate  after  marriage^  pro- 
vided it  clearly  appeared,  from  the  deed  or  devise  under  which 
they  took,  that  such  was  the  intention. 

This  was  the  view  taken  by  Chancellor  Green  in  McDermoU 
V.  French,  £  McCart.  78,  In  that  case  a  bill  was  filed  for  a 
partition  of  land,  brought  by  a  grantee  of  a  husband  against  the 
wife.  The  bill  alleged  that  the  husband  and  wife  were  seized  in 
fee  of  the  land,  as  tenants  in  common^  by  virtue  of  a  conveyance 
made  to  them,  and  that  the  husband  had  conveyed  to  the  com- 
plainant all  his  interest  therein.  There  was  a  demurrer  filed  to 
the  bill  on  behalf  of  the  wife,  upon  the  ground,  among  others, 
that  by  the  conveyance  to  them  she  and  her  husband  took  an 
estate  by  entireties.  Discussing  this  point  the  chancellor  says: 
'^  The  bill  alleges  that  the  husband  and  wife  were  seized  as  ten- 
ants in  common  by  virtue  of  a  conveyance  made  to  them.  Even, 
tlierefore,  if  it  appears  by  the  bill  that  the  conveyance  was  made 
during  coverture,  that  fact  is  not  absolutely  inconsistent  with 
the  creation  of  a  tenancy  in  common.  As  there  is  a  direct 
averment  that  the  conveyance  created  a  tenancy  in  common,  it 
must  be  assumed  that  apt  words  were  used  in  the  deed  for  tliat 
purpose.'' 

In  the  case  of  Buttlar  v.  Boaenblathy  16  Stew.  Eq.  661  j  which 
involved  the  effect  of  our  Married  Women's  act  upon  estates  by 
entireties,  Mr.  Justice  Van  Syckel  states  that  a  tenancy  in  com^ 
mon  between  husband  and  wife  may  be  created  by  deed,  provided 
there  be  in  the  conveyance  an  expression  of  an  intention  to  do  sa 

The  same  view  has  been  taken  by  the  courts  of  other  states,  as 
well  as  by  the  United  States  supreme  court.  In  the  case  of 
Miner  v.  BrovMy  ISS  N.  Y.  SOS,  it  is  said  that  whether  a  husband 
and  wife  take  as  tenants  in  common  or  as  tenants  of  the  entirety, 
is  to  be  gathered  from  the  instrument  which  passes  the  estate  to 
them,  and  that  where  it  appears  from  the  instrument  that  it  was 
the  intention  that  they  should  take  as  tenants  in  common,  that 
intention  must  prevail,  and  it  is  said  that  such  has  been  the  rule 
from  an  early  period  in  the  history  of  the  English  law. 
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In  Knapp  v.  Windsor,  6  Oush.  167 ^  and  Brown  v.  (My  of 
BaraboOy  90  Wis,  151y  it  is  held  that  where  lauds  descend  to  a 
husband  and  wife  as  heirs-at-law,  they  take  and  bold  as  tenants 
in  common  and  not  as  tenants  by  entireties. 

In  the  case  of  Hunt  v.  BkickburUy  W8  U,  8, 4-64-,  it  is  declared 
that;  at  common  law,  when  lauds  are  granted  to  husband  and 
wife  as  tenants  in  common,  they  will  hold  by  moieties  as  other 
distinct  and  individual  persons  would  do. 

It  seems  clear,  both  on  principle  and  authority^  that  the  rule 
laid  down  in  MoDermoU  v,  French^  that  a  husband  and  wife 
may  be  made  tenants  in  common  by  express  words  contained  in 
the  grant,  is  the  correct  one ;  but  even  if  it  were  otherwise,  we 
ought  to  adhere  to  the  rule  as  stated  in  the  opinion  in  that  case. 
Since  its  promulgation  in  1862  it  has  been  accepted  by  the  bar 
of  this  state  as  a  correct  enunciation  of  the  law  on  this  subject^ 
and  has  become /a  rule  of  property  upon  which  many  titles 
undoubtedly  are  founded.  It  should  not  now  be  altered  unless 
by  l^islative  enactment. 

The  decree  of  the  court  of  chancery  should  be  reversed. 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Gar- 
rison,    GUMMERE,     LiPPINCOTT,     LUDLOW,     MaGIE,    VaN 

Syckel,  Barkalow,  Bogert,  Hendrickson,  Nixon — 13. 
For  qffii'mance — None. 


The  Princeton  Savings  Bane,  appellant,  lie  S 

V. 

Alfred  W.  Martin,  respondent. 

A  bill  in  chancery  for  deficiency  will  not  lie  against  a  sorviTing  original 
obligor,  upon  a  bond  secured  by  mortgage,  with  whom  no  other  defendant  Ib 
joined. 
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On  appeal  from  a  decree  advised  by  Viee-Chancellor  Bird, 
whose  opinion  is  reported  in  Princeton  Savings  Bank  v.  Marim, 
8  Dick.  Ch.  Rep.  463. 

Mr.  P.  A.  V.  Van  Doren  and  Mr.  Oarret  D.  W.  Vrwm,  for 
the  appellant. 

Mr.  William  M.  La/nning^  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Babkalow,  J. 

The  appellant  in  this  case  filed  a  bill  in  the  court  of  cbanaTj 
against  the  respondent  to  recover  the  amount  due  upon  a  bond 
of  the  respondent,  Alfred  W.  Martin,  and  his  brother,  Augustas 
L.  Martin,  executed  on  April  Ist,  1867,  and  intended  to  be 
secured  by  a  mortgage  of  the  same  date. 

On  April  Ist,  1868,  Augustus  L.  Martin,  the  joint  owner 
with  respondent  of  the  mortgaged  premises,  conveyed  his  inter- 
est therein  to  the  said  Alfred  W.  Martin,  the  respondent  Sub- 
sequent conveyances  vested  the  title  to  the  mortgaged  premises 
in  other  successive  owners  until  they  finally  became  the  property 
of  one  Charles  S.  Bradfield,  on  September  27th,  1891,  and  by 
successive  assignments  the  mortgage  above  described  and  the 
bond  which  it  was  given  to  secure,  became  the  property  of  the 
appellant  on  February  12th,  1885. 

On  April  12th,  1891,  Augustus  L.  Martin,  the  co-obligor 
with  the  respondent  on  the  bond  under  consideration,  died. 

On  or  about  February  25th,  1892,  proceedings  in  forecloeure 
were  b^un  upon  the  mortgage,  which  were  carried  to  a  sale,  and 
resulted  in  leaving  a  deficiency  due  upon  the  bond  which  that 
mortgage  had  been  given  to  secure. 

In  May,  1894,  the  bill  in  this  case  was  filed  against  the  re- 
spondent alone,  not  joining  as  codefendants  either  the  heirs, 
devisees  or  legal  representatives  of  the  deceased  co-obligor,  or 
any  subsequent  grantee  of  the  premises  who  might  have  assumed 
payment  of  the  encumbrance,  or  any  person  whose  relations  to 
the  obligation  should  suggest  a  necessity  for  the  intervention  of 
a  court  of  equity. 
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The  prayer  of  the  bill  is  for  a  decree  against  the  respondent 
for  the  amount  of  principal  and  interest  due  and  to  grow  due 
upon  the  said  bond,  together  with  costs  of  suit,  after  applying 
the  proceeds  of  the  sale  under  foreclosure  to  the  amount  due. 

The  defendant  demurred  to  the  bill  upon  four  grounds : 

First.  That  the  complainant  had  not  stated  such  a  case  as  en- 
titled it  to  relief  in  a  court  of  equity. 

Second.  That  upon  the  matters  stated  in  the  bill  the  com- 
plainant had  an  adequate  remedy  at  law. 

Third.  That  the  heirs,  devisees  and  personal  representatives 
of  Augustus  L.  Martin  should  have  been  made  parties  to  the 
bill. 

Fourth.  That  the  supposed  cause  of  action  in  the  complain- 
ant's bill  set  forth  did  not  accrue  at  any  time  within  sixteen 
years  before  the  filing  of  the  bill  in  this  suit. 

After  hearing  and  argument  a  decree  was  made  in  the  court 
of  chancery  to  the  effect  that  the  bill  should  be  dismissed,  with 
costs  to  the  defendant,  for  reasons  set  out  at  length  in  the  opinion 
filed  by  the  vice-chancellor  who  heard  the  case. 

From  that  decree  the  appeal  now  under  consideration  was 
taken. 

We  are  of  opinion  that  it  is  unnecessary  to  consider  the 
grounds  upon  which  that  decree  was  based,  because  the  com- 
plainant in  this  cause,  if  entitled  to  recover,  had  a  complete 
remedy  at  law  against  the  defendant,  and  was  therefore  improp- 
erly in  the  court  of  chancery  under  its  bill  as  filed.  And  for 
that  reason  we  affirm  the  conclusion  arrived  at  by  the  vice- 
chancellor  without  discussing  the  views  upon  which  it  was 
founded. 

The  decree  should  be  affirmed,  and  the  complainant's  bill  in 
this  case  should  be  dismissed,  with  costs  to  the  respondent  in 
this  court  and  in  the  court  of  chancery. 

For  affirmance — The  Chief-Justice,  Dbpub,  Dixon, 
Garrison,  Guhmere,  Lippincott,  Ludlow,  Magie,  Van 
Syckel,  Barkalow,  Bogert,  Hendrickson,  Nixon — 13. 

For  revei'sal — None. 
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^P^  Martha  A.  Swain,  appellant, 


Henry  R.  Edmunds,  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  whose  opinion  is 
reported  in  Sioain  v.  Edmimds,  8  Dick,  Ch.  Rep.  US. 

Mr.  Thomas  E.  French  and  Mr.  WHUam  H.  Corbin,  for  tht 
appellant. 

Mr.  Howard  Oan'ow^  for  the  respondent. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  by  the  ordinary. 

For  affirmance — The  Chief-Justice,  Dbpub,  Dixon, 
Garrison,  Gummere,  Lippinoott,  Ludlow,  Magib,  Van 
Syckel,  Barkalow,  Bogert,  Nixon — 12. 

For  reversal — None. 


Digitized  by  LjOOQ  IC 


CASES 


ADJUDGED  IM 


THE  COURT  OF  CHANCERY 

OF 

THE  STATE  OF  NEW  JERSEY, 

MAY  TBRM,  1896. 


Alexander  T.  McGill,  Chancellor. 

Henry  C.  Pitney,  John  R.  Emery,  Alfred  Reed, 

Frederic  W.  Stevens  and  Martin  P, 

Grey,  Vice-Chancelix>rs. 


Archibald  A.  Hutchinson 

V, 

Isaac  S.  Van  Voorhis  and  Thomas  B.  Hutchinson. 

1.  Where  the  object  of  a  bill  in  equity  is  to  secure  an  accounting  of  a 
terminated  agency,  the  agreement  for  which  agency  contemplated  that  the 
agent  should  be  paid  for  his  services,  it  is  proper  for  the  defendant  agent,  by 
cross-bill,  to  demand  payment  for  his  services  and  have  such  demand  adjusted 
with  the  accounting,  so  that  by  its  decree  the  court  may  give  complete  relief 
between  the  parties  in  respect  of  the  agency. 

2.  Facts  stated  in  an  answer  which  are  not  material  to  a  decision  of  matter 
put  in  litigation  by  the  bill  are  impertinent,  and,  if  reproachful,  are  scandalous. 
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On  motion  to  strike  out  portions  of  the  answer  filed  by  the 
defendant  Van  Voorhis. 

The  bill  alleges  that  on  the  19th  of  April,  1888,  the  com- 
plainant, then  of  Pittsburgh,  Pennsylvania,  constituted  the  two 
defendants  his  attorneys  in  fact  under  a  duly-executed  power  of 
attorney  in  writing,  a  copy  of  which  is  annexed  to  the  bill  as 
Schedule  A  and  made  part  of  it.  That  writing  gives  power  to 
the  defendants  to  demand,  recover  and  receive  moneys,  debts, 
merchandise  and  eifects  due,  payable  or  coming  or  belonging  to 
Archibald  A.  Hutchinson ;  to  sell  his  goods,  merchandise  and 
effects;  to  purchase  for  his  account  goods,  merchandise,  specie 
and  other  commodities  and  sell  them  again  for  his  benefit ;  to 
ship  and  transport  goods  and  barter  and  sell  them,  when  at  their 
destination,  upon  his  account;  to  insure  his  property;  to  accept 
bills  of  exchange  or  orders,  make  and  endorse  notes,  bonds  &c., 
and  execute  drafts,  checks,  recognizances  and  bonds  in  legal  pro- 
ceedings Ac.  for  his  benefit;  to  grant,  bargain,  sell,  exchange, 
assign  or  dispose  of  his  bonds,  mortgages,  stocks  and  securities, 
executing  in  his  name  necessary  instruments  for  that  purpose; 
to  purchase  real  estate,  executing  necessary  contracts  Ac  touch- 
ing the  same ;  to  mortgage  his  property ;  to  settle  and  adjust  his 
partnership  accounts;  to  settle  his  disputes  with  others,  submit- 
ting to  arbitration  when  expedient;  to  substitute  his  securities 
for  others ;  to  compoimd  for  debts  or  demands  owing  to  him ;  to 
execute  releases,  compromises,  compositions  &c. ;  to  discharge 
debts  due  to  him,  to  take  possession  of  lands  to  which  he  should 
be  entitled,  to  distrain  for  rent,  to  bring  suits  to  enforce  his 
rights,  to  confess  judgments  for  him,  to  arbitrate  and  compromise 
suits,  to  receive  securities  impounded  in  legal  proceedings,  exe- 
cuting bonds  of  indemnity  where  necessary  ;  "  and  generally  to 
do  and  perform  all  matters  and  things,  transact  all  business, 
make,  execute  and  acknowledge  all  contracts,  orders,  deeds, 
writings,  assurances  and  instruments''  in  and  about  his  affairs, 
and  substitute  one  or  more  attorneys  under  them. 

The  bill  also  alleges  that  the  complainant  agreed  with  the 
defendants  that  their  compensation  as  his  attorneys  under  the 
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power  shoald  be  $1^200  per  annum,  and  also  that  on  the  28tb 
day  of  April^  in  the  same  year^  the  complainant  left  America 
and  went  to  Earope^  where  he  remained  until  the  2d  day  of 
April,  A.  D.  1893,  and  that  daring  his  absence  the  defendant 
Van  Voorhis  acted  under  the  power  of  attorney  principally 
alone.  It  prays  that  the  defendants  may  account  as  the  agents 
of  the  complainant,  and  that  payment  of  whatever  balance  may 
be  found  to  be  due  to  the  complainant  may  be  enforced  in  his 
behalf. 

The  defendant  Thomas  B.  Hutchinson,  who  is  the  brother  of 
the  complainant,  has  appeared  in  the  suit  by  solicitors,  but  has 
not  answered.  The  defendant  Isaac  8.  Van  Voorhis  was  served 
with  subpoena  at  Atlantic  City.  Upon  motion  in  his  behalf^ 
based  upon  the  affidavit  of  his  physician  that  he  is  now  of  un- 
sound mind  and  incapable  of  managing  his  afiairs,  Barton  B. 
Hutchinson  was  appointed  his  guardian  ad  litem  in  this  suit,  and 
in  his  behalf  has  filed  the  answer  which  is  now  objected  to. 

The  answer  admits  the  making  of  the  power  of  attorney 
referred  to  in  the  bill,  and,  at  the  same  time,  denies  that  any 
amount  was  agreed  upon  as  the  annual  compensation  of  the 
attorneys,  and,  on  the  contrary,  alleges  that  it  was  understood 
between  Van  Voorhis  and  the  complainant  that  Van  Voorhis 
was  to  be  paid  for  his  services  whatever  they  should  reasonably 
be  worth.  It  further  admits  the  absence  of  the  complainant  in 
Europe,  and  that  Van  Voorhis  acted  under  the  power  of  attor- 
ney, and,  going  further,  it  alleges  that  Van  Voorhis  had  been 
the  complainant's  lawyer  and  confidential  adviser^  and  that 
Thomas  B.  Hutchinson  was  his  brother;  that  it  was  designed 
that  Van  Voorhis  should  be  the  real  agent  and  that  the  brother 
should  be  co-agent,  for  the  purpose  merely  of  observing  and 
inspecting  the  acts  of  Van  Voorhis  and  keeping  complainant 
advised  with  respect  to  them;  also,  that  Van  Voorhis  acted 
alone  in  whatever  he  did,  but  with  the  full  knowledge  and 
approval  of  Thomas  B.  Hutchinson.  It  further  alleges  that 
while  complainant  was  absent,  Van  Voorhis,  from  time  to  time^ 
sent  him  itemized  accounts  in  writing,  which  the  complainant 
received  as  satisfactory  and  had  every  opportunity  through  his 
brother  to  verify.    It  then  proceeds  in  this  language : 
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**  That  at  a  time  just  preceding  the  said  agency  this  complainant  was  so 
OTerwhelmed  with  litigation  and  other  matters  requiring  l^gal  serTices,  as 
herein  below  more  particularly  specified,  and  was  so  alarmed  by  the  danger 
therefrom  to  his  property  and  character  that  he  was  unwilling  to  face  the  re- 
sponsibility of  his  acts  before  the  courts  of  PennsyWania,  and  felt  obliged  to 
find  some  person  to  whom  to  entrust  his  property  and  the  management  thereof, 
and  after  finding  such  person  to  at  once  leave  for  Europe ;  and  it  was  to  this 
end  that  he  appealed  to  this  defendant,  his  attorney  and  trusted  friend,  to  not 
only  manage  his  law  business,  but  to  take  charge  of  his  property  and  other 
business  as  his  attorney  in  fact ;  that  it  was  to  this  end  also  that  he  prevailed 
upon  this  defendant  to  protect  him  and  that  he  executed  the  instrument  in 
the  bill  of  complaint  set  forth ;  that  this  defendant  was  so  conscious  of  the 
said  dangers  to  the  reputation  and  property  of  his  friend,  the  complainant, 
and  was  driven  to  such  extremities  and  incessant  labor,  worry  and  anxiety  to 
find  legitimate  means  of  protecting  him,  and  the  burden  of  obligations  assumed 
thereby  was  so  greatly  increased  by  the  said  agency,  that  after  suooessfully 
defending  him,  the  said  complainant,  in  the  courts  in  most  of  the  matten 
herein  below  specified  and  in  all  of  those  which  so  endangered  complainant's 
character  and  fortune,  and  after  accumulating  the  profits  hereinafter  specified 
for  the  complainant,  and  being  of  a  very  sympathetic  nature,  the  entire  burden 
proved  too  great  for  his  strength  of  body  and  mind." 

It  then  proceeds  to  allege  that  in  March^  1893^  the  defendant 
Van  Voorhis  was  removed  to  a  hospital  for  treatment  and  that, 
in  1895,  his  mind  became  permanently  deranged  and  he  became 
incapable  of  understanding  any  business  or  of  making  an  account 
of  the  affairs  of  his  agency  and  of  giving  instructions  to  that  end« 
Also,  that  the  complainant,  by  Thomas  B.  Hutchinson,  had 
access  to  his  books  and  papers  and  took  some  of  them  away,  so 
that  enough  of  them  are  not  left  to  enable  the  defendant  Van 
Voorhis  to  render  an  account.  Also,  that  on  the  6th  of  March, 
1893,  Van  Voorhis  and  the  complainant  stated  an  account  be- 
tween them,  which  shows  Van  Voorhis  to  be  indebted  to  the 
complainant  in  the  sum  of  $21,166.75,  whidi,  by  credits,  is  re- 
duced to  $10,727,  which  balance  was  agreed  by  them  to  be 
subject  ^^  to  future  litigation  and  adjustment,''  having  reference 
to  the  claim  of  Van  Voorhis  for  compensation.  Also,  that  oat 
of  the  balance  the  defendant  is  justly  entitled  to  $6,300  for  hia 
service  under  the  power  of  attorney.  The  answer  then  continaes 
as  follows : 
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"  That  since  the  said  6th  day  of  March,  1893,  while  this  defendant  remained 
(with  the  exception  of  a  few  months)  within  the  jurisdiction  of  the  courts  of 
Pennsylvania,  and  while  the  witnesses  necessary  to  his  more  complete  defence 
were  subject  to  the  jurisdiction  of  said  courts,  and  while  records  and  data  were 
complete,  the  complainant  did  not  deem  it  wise  to  enter  into  any  litigation  in 
said  state  with  this  defendant  concerning  said  amount  in  difference ;  and  that 
when  in  the  greatest  extremities  of  bodily  and  mental  illness  this  defendant 
was,  under  the  instructions  of  his  physician,  removed  to  Atlantic  City,  in  this 
state,  for  medical  reasons  and  purposes,  the  complainant  procured  the  service 
of  the  writ  in  this  cause  upon  said  defendant 

^'The  complainant,  for  the  reasons  above  set  forth,  is  not  entitled  to  any 
further  accounting,  and  the  simulation  of  such  right  at  a  time  when  this 
defendant  is,  in  the  various  ways  above  stated,  deprived  of  all  chances  or  pos- 
sibility of  such  accounting,  is  for  the  purpose  of  embarrassing  him  and  pre- 
venting him  from  enforcing  his  claim  against  the  complainant  for  amount  still 
due  him  for  services  rendered  as  attorney  in  fact  and  attomey-at-law  as  afore- 
said. And  for  the  purpose  of  this  complaint  in  simulating  a  right  to  an 
accounting  of  matters  of  which  the  complainant  is  already  fully  informed,  is 
to  force  the  friends  of  this  defendant  to  procure  a  waiver  of  the  just  and 
reasonable  claims  of  this  defendant  in  order  to  avoid  such  disturbance  of  this 
defendant  in  his  enfeebled  condition  as  may  result  fatally  to  him." 

The  answer  asks  that  the  defendant  may  have  the  same  bene- 
fit from  the  account  stated  and  his  inabih'ty  to  account  by  reason 
of  his  loss  of  books  and  papers  and  his  mental  condition^  as  if 
he  had  pleaded  these  matters  in  defence.  It  then  proceeds,  by 
way  of  cross-bill,  to  firat  allege  that  the  complainant  is  still 
indebted  to  the  defendant  in  the  sum  of  $6,300  for  services 
under  the  power  of  attorney,  and  then  to  specify  services  as 
attomey-at-law,  meriting  enough  consideration,  according  to  his 
claim,  to  absorb  the  remainder  of  the  balance  of  the  $10,727, 
shown  upon  the  allied  account  stated,  and  to  pray  that  such 
compensation  as  he  merits  for  all  such  services  as  attorney  in 
law  and  attorney  in  fact  may  be  allowed  and  paid  to  him  by  the 
complainant. 

The  complainant  now  moves  to  strike  out  the  portions  of  the 
answer  which  are  above  quoted  as  scandalous  and  impertinent, 
and  to  strike  out  so  much  of  the  answer  as  is  by  way  of  cross- 
bill, upon  three  grounds— ^r«<,  because  it  "  is  not  necessary  to  the 
defence  of  the  said  defendant ; "  second,  because  '*  the  matters  and 
things  therein  stated  are  alleged  by  the  defendant  and  sought  to 
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be  used  by  bim  as  a  means  of  obtaining  relief  against  tbe  com- 
plainant  in  respect  to  a  cause  or  causes  of  action  distinct  from^ 
and  wholly  unconnected  with,  the  complainant's  cause  of  action ;" 
and  third,  because  ^^  the  matters  and  things  in  said  answer,  in 
the  nature  of  a  cross-bill  allied,  afford  no  ground  for  equitable 
relief." 

Mr,  Charles  L.  Carrich  (with  whom  was  Mr.  B.  K.  Mo- 
Elhenj/y  Jr.,  of  the  New  York  bar),  for  the  motion. 

Mr.  Richard  V.  Lindabury,  contra. 

The  Chancellor. 

The  bill  contemplates  an  accounting  for  the  dealings  of  two 
attorneys  in  fact  under  the  power  of  attorney.  That  power  did  not 
contemplate  that  either  of  the  agents  appointed  should  perform 
the  services  of  an  attorney-at-law.  Incident  to  the  performance 
of  their  duties,  they  had  authority  to  employ  the  subordinate 
agency  of  an  attorney-at-law,  but  no  direct  agency  of  that  kind 
was  created  by  the  instrument.  The  answer,  on  the  other  hand, 
alleges  that  the  employment  of  the  defendant  Yan  Yoorhis  was 
a  single  matter  in  which  he  acted  in  two  capacities  as  attorney 
in  fact  under  the  power  of  attorney  and  as  attorney-at-law^  and 
that  in  both  those  capacities  he  was  to  act  alone,  it  being  agreed 
that  Thomas  B.  Hutchinson  was  merely  to  supervise,  under- 
stand and  approve  that  which  should  be  done  under  the  power 
of  attorney. 

Under  this  all^ation  of  the  answer,  the  power  of  attorney 
did  not  deal  with  the  entire  employment.  Its  office  was  not  to 
circumscribe  the  limits  of  the  employment,  but  to  confer  such 
power  as  could  be  conferred  only  by  such  an  instrument  and 
which  was  requisite  to  the  performance  of  the  duties  required  of 
Van  Voorhis  in  his  capacity  as  attorney  in  fact 

The  answer  denies  that  a  fixed  rate  of  compensation  was 
agreed  upon,  and  avers  that  the  understanding  was  that  Van 
Voorhis  should  be  paid  what  his  services  should  be  reasonably 
worth. 

The  object  of  the  cross-bill  is  to  secure  for  him,  in  the  aoooont- 
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iDg  invoked  bj  the  oonipIaiDanty  payment  for  all  his  eervioes, 
not  only  for  those  rendered  as  attorney  in  fact^  but  also  for  those 
rendered  as  attomey-at-law^  and  thus  enable  the  ooart  to  decree 
complete  relief  to  him  as  well  as  to  the  complainant  in  respect 
of  the  whole  agency. 

If  the  all^ations  of  the  answer  be  true^  and  I  so  take  them 
apon  this  motion^  I  deem  the  filing  of  the  cross-bill  to  be  a 
necessary  step  by  the  answering  defendant  to  obtain  the  com- 
plete determination  of  all  the  matters  involved  in  the  litigation 
which  the  original  bill  inaugurated.  Such  object  is  a  legitimate 
use  of  a  cross-bill.  Etrkpatrick  v.  Cbming,  1£  Stew.  JEq.  136; 
Krueger  v.  Ferryy  H  Stew.  Eq.  4S£;  8.  C.  on  appeal^  16  Stew. 
Eq.  £96;  Shearman  v.  Morrison,  149  Pa.  St.  886. 

Proceeding  to  the  consideration  of  the  three  portions  of  the 
answer  which  are  objected  to  for  scandal  and  impertinence,  I 
find  that  the  first  of  them  allies  that  the  complainant,  over- 
whelmed with  litigation  and  other  matters  which  required  legal 
services^  and  alarmed  by  the  danger  therefrom  to  his  character 
and  estate,  was  unwilling,  in  person,  to  face  the  courts  of  his 
state,  and  felt  obliged  to  secure  the  services  of  some  one  to  whom 
he  might  entrust  the  management  of'his  property  and  affiurs  and 
then  go  to  Europe;  that  Van  Voorhis  had  been  and  was  his 
attorney  and  trusted  friend,  and  hence  he  was  appealed  to  in  the 
emergency  to  assume  the  burden  of  that  management,  involving, 
as  it  did,  both  business  and  l^al  services ;  that  Van  Voorhis 
was  conscious  of  the  dangers  and,  actuated  by  his  apprehension 
of  them  and  by  his  sympathy  with  his  friend,  he  bestowed  such 
incessant  labor  and  was  subjected  to  such  worry  and  anxiety  in 
the  successful  performance  of  the  duties  required  that  he  broke 
down  in  body  and  mind. 

It  is  insisted  that  this  passage  of  the  answer  is  material  and 
relevant  upon  the  question  of  the  value  of  the  services  which 
Van  Voorhis  rendered.  In  Woods  v.  Morrell,  1  Johns.  Ch.  lOS, 
Chancellor  Kent  said :  '^As  to  impertinent  matter,  the  answer 
must  not  go  out  of  the  bill  to  state  that  which  is  not  material 
or  relevant  to  the  case  made  out  by  the  bill.  Long  recitals, 
digressions,  stories,  conversations  and   insinuations  tending  t6 
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scandal  are  of  this  nature.  Facts  not  material  to  the  decision 
are  impertinent  and,  if  reproachful^  are  scandalous ;  and  perhaps 
the  best  test  by  which  to  ascertain  whether  the  matter  be  imper- 
tinent is  to  try  whether  the  subject  of  the  all^ation  could  be 
put  in  issue  and  would  be  matter  proper  to  be  given  in  evidence 
between  the  parties/'     Wilkinson  v.  Dodd,  16  Stew.  Eq,  £S4- 

Applying  the  test  thus  stated  I  think  that  it  is  clear  that  the 
delicacy  and  difficulty  of  the  services  rendered  and  the  peculiar 
fitness  of  Van  Voorhis  to  render  them,  his  devotion  to  them  and 
the  success  of  his  efforts^  are  all  matters  pertinent  to  an  inquiry 
as  to  the  value  of  these  services.  Although  I  think  that  the 
pleader  might  safely  have  omitted  this  portion  of  the  answer  or 
might  have  stated  its  substance  in  language  which  would  more 
succinctly  and  clearly  and  less  reproachfully  have  defined  the 
character  of  the  services,  I  am  of  opinion  that  the  motion  to 
strike  out  in  this  particular  should  not  prevail. 

The  remaining  portions  of  the  answer  quoted  should  be 
stricken  out.  Under  the  test  above  applied,  they  are  both 
scandalous  and  impertinent.  They  all^e  a  baseness  of  pur- 
pose in  the  complainant  which  is  not  a  defence,  and  complain  of 
a  delay  in  prosecution  which  was  contemplated  between  the 
parties  in  March,  1893,  when  an  unsettled  balance  was  admitted 
to  exist,  as  a  matter  for  future  litigation,  and  which  does  not 
present  a  case  of  laches  which  should  induce  this  court  to  with- 
hold from  the  complainant  such  relief  as  he  may  be  entitled  to 
at  its  hands.  The  allegation  of  the  answer  is  that  in  March, 
1893,  this  reservation  for  future  litigation  was  agreed  upon,  and 
that  in  the  same  month  Van  Voorhis  went  to  a  hospital  because 
of  ill-health,  which  has  resulted  in  the  permanent  derangement 
of  his  mind.  It  would  seem  to  be  a  legitimate  inference  from 
such  allegations  that  delay  in  litigation  was  contemplated  by  the 
parties  and  suffered  by  the  complainant  to  admit  of  the  recovery 
of  Van  Voorhis,  and  was  not  terminated  until  the  impossibility 
of  that  recovery  became  manifest^  and  was  not  to  subserve  the 
base  and  dishonest  purpose  suggested  by  the  answer. 

The  motion  will  be  denied  as  to  the  first  portion  of  the  answer 
objected  to  and  the  portion  by  way  of  cross-bill,  but  as  to  the 
other  portions  of  the  answer  will  be  granted. 
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RuHAHAH  W.  Cresse,  administratrix  of  the  estate  of  Hum- 
phrey S.  Cresse,  deceased, 

V. 

The  Security  Land  Investment  Company  et  al. 

Appearance  and  answer  by  a  non-resident  defendant,  pursuant  to  the  pro- 
visions of  the  twenty-first  section  of  the  Chancery  act  (Bev.  p,  J06)y  is  not  a 
matter  of  right,  but  rests  on  the  discretion  of  the  chancellor,  to  be  exercised 
in  yiew  of  all  the  circumstances  of  the  case.  The  party  applying  for  it  must 
show  merits  and,  where  the  circumstances  demand,  also  surprise. 


Oq  petition  of  the  Bethlehem  Iron  Company,  a  non-resident 
defendant,  for  leave  to  appear  and  plead,  answer  or  demur  to  the 
oomplainant^s  bill  and  for  a  stay  of  proceedings  under  the  exe- 
cution issued  upon  final  decree  heretofore  made  herein  until 
further  order. 

The  suit  is  for  the  foreclosure  of  a  mortgage  on  land  part  of 
which  was  claimed  by  one  Ryon,  who  mortgaged  a  portion  of 
that  part,  with  other  land  owned  by  him,  to  the  Bethlehem  Iron 
Company.     Ryon  and  the  Bethlehem  Iron  Company  were  both 
made  defendants  in  order,  among  other  things,  that  their  claims 
upon  part  of  the  lands  mortgaged  to  the  complainant's  intestate 
might  be  adjudged  to  be  without  validity.     l*he  bill  was  filed  in 
April,  1893,  and  promptly  thereafter  process  of  subpcena  was 
issued  against  the  defendants.     The  Bethlehem  Iron  Company 
was  a  corporation  of  Pennsylvania,  having  its  principal  office  in 
Bethlehem,  in  that  state,  and  not  being  found  within  this  state, 
an  order  of  publication  was  made  against  it  pursuant  to  the  pro- 
visions of  the  eighteenth  section  of  the  Chancery  act,  as  amended 
in  1893,  a  notice  of  which,  in  the  form  prescribed  by  the  fifty- 
eighth  rule  of  this  court,  was  published  and  mailed  as  required 
by  law.     Bev.  p.  106  §  18;  P.  L.  of  189S  p.  199.    That  notice 
was  addressed  to  the  Bethlehem  Iron  Company,  and  contained 
this  paragraph : 
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''And  70a,  Bethlehem  Iron  Company,  are  made  defendant  because  you 
claim  to  have  an  encumbrance  upon  said  lands,  or  some  part  thereof,  given  to 
you  by  John  T.  Byon,  and  in  the  said  bill  it  is  alleged  that  said  John  T. 
Byon  claims  to  own  said  lands  through  misapprehension  and  by  mistake  of 
fauctAy  whereas  in  fact  he  never  had  any  title  to  said  lands  or  any  part  thereof; 
and  it  is  all^gect  in  said  bill  that  the  mortgage  to  said  Bethlehem  Iron  Com- 
pany is  not,  and  never  has  been,  an  encumbrance  on  said  land  or  any  part 
thereof." 

The  Bethlehem  Iron  Company  failed  to  appear  or  answer  and 
a  decree  pro  confeaao  was  in  dne  course^  in  July^  1893^  taken 
against  it.  Ryon  answered,  asserting  his  title,  and  thereupon 
issue  was  joined,  which,  after  having  been  litigated  at  consider- 
able length  and  expense,  was^  in  June,  1896,  decided  adversely 
to  Eyon,  and  thereapon  a  final  decree,  dated  in  June,  1895,  was 
entered  against  both  Ryon  and  the  Bethlehem  Iron  Company. 
From  that  decree  Ryon  appealed,  but  his  appeal  was  dismissed, 
for  want  of  prosecution,  in  June,  1896.  Upon  the  record  being 
remitted  from  the  cour(  of  errors  and  appeals  to  the  court  of 
chancery,  execution  for  the  sale  of  the  mortgaged  premises  was 
issued,  and  pending  advertisement  of  sale  under  it,  on  the  lltb 
of  August^  1896,  the  Bethlehem  Iron  Company  presented  its 
present  petition,  upon  the  filing  of  which  the  sale  advertised  was 
ordered  to  be  adjourned  from  week  to  week  and  the  complainant 
was  called  upon  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

Mr.  Samuel  H.  Orej/,  for  the  Bethlehem  Iron  Company. 
Mr.  Clement  H,  Sinniekaon,  for  the  complainant. 

The  Chancellor. 

The  petition  admits  that  the  Bethlehem  Iron  Company  was 
duly  proceeded  against  as  a  non-resident  defendant  It  does 
not  deny  that  it  had  timely  knowledge  of  the  notice  published 
and  mailed  which  made  known  to  it  the  character  of  the  suit  and 
its  concern  in  the  result  thereof. 

It  is  true,  in  an  affidavit  annexed  to  the  petition,  the  coonsel 
of  the  defendant  company  says  that  he  knew  of  another  litigation 
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between  the  complainant  and  Ryon,  to  whicli  the  Bethlehem 
Iron  Company  was  not  a  party,  wliich  he  supposed  was  the  only 
suit  between  those  parlies,  but  this  lack  of  knowledge  of  the 
present  suit  upon  the  part  of  such  counsel  does  not  show  that 
the  notice  referred  to  was  not  received,  or  that  the  managing 
officers  of  the  said  company  did  not  know  of  this  litigation  and 
for  some  reason  determine  or  fail  to  employ  the  affiant  therein. 
Besides,  there  is  a  contradiction  of  the  affidavit  of  such  counsel 
in  the  affidavit  of  a  former  solicitor  of  the  complainant,  which  is 
to  the  effect  that  he  was  told  by  the  counsel  of  the  Bethlehem 
Iron  Company  that  that  company  would  not  answer  in  this 
cause  or  take  any  steps  to  protect  its  mortgage.  It  is  not  per- 
ceived that  such  a  remark  could  have  been  directed  to  the  other 
litigation  between  the  complainant  and  Ryon,  for  to  that  litiga- 
tion the  Bethlehem  Iron  Company  was  not  a  party  and  there- 
fore no  question  as  to  its  answering  or  defending  its  mortgage 
therein  could  arise.  If  the  notice  to  the  Bethlehem  Iron  Com- 
pany ever  reached  its  counsel,  it  appears  to  be  impossible,  in 
view  of  its  specific  language  quoted,  that  he  should  attribute  it 
to  litigation  to  which  the  Bethlehem  Iron  Company  was  not  a 
l)arty.  The  contradiction  is,  of  course,  due  to  some  failure  of 
memory  or  misapprehension  which  does  not  now  appear.  It  is 
enough  for  present  purposes  that  I  cannot  reconcile  the  state- 
ments of  both  affidavits,  and  that  for  that  reason,  if  for  no  other, 
I  should  not  base  any  judicial  action  upon  the  contradicted  fact 
alleged  in  the  affidavit  of  defendant's  counsel.  But  this  con- 
tradiction arises  upon  matter  contained  only  in  the  affidavits^ 
outside  of  the  petition.  The  petition  does  not  aver  that  the 
Bethlehem  Iron  Company  did  not  have  notice  and  know  of  this 
suit,  and  at  the  argument  it  was  expressly  disclaimed  that  its 
present  application  is  in'tended  to  at  all  rest  upon  that  ground. 

Nor  does  the  petition  aver  that  the  Bethlehem  Iron  Company 
has  a  meritorious  defence  against  the  complainant's  claim  which 
the  final  decree  supports. 

The  application  is  put  upon  the  facts  that  the  Bethlehem  Iron 
Company  has  an  important  interest  in  the  suit ;  that  it  is  a  non- 
I'esident  defendant ;  that  it  was  not  served  with  process  within 
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this  state  and  did  not  appear  in  the  suit,  and  that  it  was  never 
served  with  notice  of  the  decrees  against  it,  and  its  argument  is 
that,  even  though  it  knew  of  the  pendency  of  the  suit  and  stood 
by  inactively  for  two  years  until  Ryon's  defence  was  overruled 
aud  a  decree  was  made  against  him  and  it,  that 'now,  in  virtue 
of  the  Chancery  act  (Rev.  p.  107  §  21\  it  being  yet  within  three 
years  from  the  date  of  the  final  decree,  it  has  the  right  to  appear 
and  answer  the  complainant's  bill. 

The  section  of  the  Chancery  act  referred  to,  stripped  of  ver- 
biage and  matter  not  pertinent  to  this  inquiry,  provides  that 
where  a  decree  shall  be  made  against  an  absent  defendant  the 
chancellor  ^^may^^  before  issuing  process  to  comj)el  performance 
of  the  decree,  ^Hf  he  deems  it  equitable  so  to  do/'  require  the 
complainant  to  give  a  bond,  with  such  security  and  in  such  sum 
as  he  may  direct,  conditioned  for  restitution  of  property  which 
may  be  unjustly  taken  from  the  absent  defendant,  and  that  if 
such  security  shall  not  be  given,  execution  for  the  performance 
of  the  decree  shall  not  issue,  but  the  estate  and  eflfects  of  the 
absent  defendant  may  be  sequestered  and  remain  under  control 
of  the  chancellor ;  and  if  the  absent  defendant  shall,  within  six 
months  after  notice  in  writing  of  the  decree  is  given  to  him,  or 
within  three  years  after  the  decree,  if  no  such  notice  be  given, 
'^  petition  the  chancellor  touching  the  matlter  of  such  decree,  and 
pay  or  secure  to  be  paid  such  costs  as  the  chancellor  shall  think 
reasonable  to  order  and  direct,''  he  "may  be  permitted  to  appear 
and  answer  the  complainant's  bill,  and  thereupon  such  proceed- 
ings shall  be  had  as  if  such  absent  defendant  had  appeared  in  due 
season  and  no  decree  had  been  made ; "  or  he  may,  within  the 
times  aforesaid,  file  his  bill  to  recover  back  the  excess  over  the 
complainant's  rightful  recovery ;  but  if  he  shall  not  present  his 
petition  or  file  his  bill  within  the  times  aforesaid,  the  decree  shall 
be  deemed  and  adjudged  to  be  confirmed  as  of  the  time  of 
making  it. 

The  scheme  of  this  section  of  the  statute  obviously  is  to 
declare  and,  to  some  extent,  regulate  and  limit  the  power  of  the 
chancellor  not  only  to  withhold  execution  in  the  enforcement  of 
the  decree  against  an  absent  defendant,  but  also  to  let  the  absent 
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defendant  answer,  leaving  the  exercise  of  the  power,  subject  to 
the  limitations,  within  the  discretion  of  the  chancellor.  The 
section  treats  of  precaution  that  may  be  taken  against  injury 
from  possible  error  in  an  ex  parte  decree.  It  has  nothing  to  do 
with  the  process  by  which  jurisdiction  of  the  absent  defendant  is 
bad.  It  is  to  be  read  in  the  light  of  the  remainder  of  the  enact- 
ment of  which  it  is  a  part,  and  the  objects  and  purposes  thereof, 
and  particularly  in  the  light  of  the  nineteenth  section,  amended 
in  1893  (P.  L.  of  189S  p.  199),  which  first  provides  that  an 
absent  defendant,  who  shall  be  served  with  notice  of  the  suit  as 
in  the  eighteenth  section  of  the  statute  directed,  shall  be  bound 
by  the  decree  as  if  served  with  process  within  the  state,  and  then 
if  such  defendant  shall  make  oath  that  he  did  not  receive  the 
notice  or  have  knowledge  of  it  within  ten  days  after  the  time 
within  which  it  was  directed  to  be  served,  or  in  cases  where 
actual  service  of  the  notice  is  affirmed  by  the  complainant  shall 
show  that  it  was  not  made,  "  the  chancellor  mayj  in  his  discretion^ 
before  executing  the  decree,'*  proceed  to  take  security  in  the 
manner  provided  in  the  twenty-first  section.  In  this  section  the 
legislature  indicates  its  intention  to  be  that  the  twenty-first 
section  is  not  designed  to  relieve  an  absent  defendant  who  has 
received  notice  of  the  suit  given  as  the  eighteenth  section  of  the 
statute  prescribes,  but  that  the  power  described  and  declared  in 
the  twenty-first  section  to  require  security  against  error  in  the 
decree,  or  in  default  of  its  being  given  to  withhold  execution  for 
a  limited  time,  is  to  be  available  to  the  chancellor  in  case  notice 
shall  not  have  been  received.  But  it  does  not  require  the  chan- 
cellor to  use  that  power.  Its  provision  is  that  he  "  may ''  do  so, 
and  to  emphasize  that  there  is  no  mandatory  requirement  the 
words  "in  his  discretion"  are  added.  So  in  the  twenty-first 
section  the  power  to  require  security  is  submitted  for  use  by  the 
chancellor  whenever  he  deems  it  equitable  to  use  it,  the  language 
being  " may  if  he  deems  it  equitable  so  to  do"  And  later,  when 
it  contemplates  that  there  may  be  appearance  and  answer  by  the 
absent  defendant,  it  does  not  give  an  absolute  right  to  the 
defendant  to  appear  and  answer,  but  authorizes  his  application 
to  the  chancellor,  who  may  permit  appearance  and  answer,  very 
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properly  leaving  the  affirmative  or  nt^tive  action  upon  the 
application  to  rest  in  a  proper  exercise  of  judicial  discretion. 

The  seventy-third  section  of  the  Chancery  act  is  of  the  same 
general  character  as  the  twenty-first  section.  It  has  for  its 
object  the  protection  of  absent  defendants  from  error  in  mort- 
gage foreclosure  cases.  Its  provision  is,  that  after  decree  and 
before  sale  of  the  mortgaged  premises  under  execution,  an  absent 
defendant  may  enter  his  appearance  and  apply  to  the  court  for  a 
writ  of  supersedeas  to  stay  proceedings  on  the  execution. 

In  Homer  v.  Coming,  1  Steio.  Eq,  ^54-,  the  court  of  errors 
and  appeals  held  that  this  section  of  the  statute  is  not  mandatory 
as  to  the  issuance  of  the  writ  of  supersedeas,  but  is  declaratory 
of  a  power  which  was  inherent  in  the  court  when  the  section  was 
enacted.  "The  act/'  said  Mr.  Justice  Dalrimple,  in  writing 
the  opinion  of  the  court,  "simply  declares  it  lawful  for  the 
court,  under  the  circumstances  named,  to  issue  the  supersedeas. 
Whether  it  shall  or  not  issue  depends  not  on  the  will  of  the 
party,  but  on  the  discretion  of  the  court,  to  be  exercised  in  view 
of  all  the  circumstances  of  the  case.  I  think  a  party  who  in- 
vokes the  aid  of  the  court  under  this  statute  should  show,  at 
least,  surprise  and  merits." 

If  authority  be  needed  to  assure  us  that  the  proper  interpre- 
tation of  the  twenty-first  section  is,  as  its  language  plainly  indi- 
cates, that  all  indulgence  to  the  absent  defendant  is  left  within 
the  discretion  of  the  chancellor,  the  case  cited  furnishes  it 

I  think  that  in  this  case  it  was  incumbent  upon  the  Bethlehem 
Iron  Company  to  unequivocally  allege  and  establish  that  it  was 
never  served  with  notice  of  the  suit  in  the  manner  prescribed  by 
the  eighteenth  section  of  the  Chancery  act,  so  that  it  actually  re- 
ceived the  notice  of  the  suit,  or  to  allege  surprise  in  some  other 
form  which  will  justly  call  for  this  court's  interference  in  its  be- 
half, and  also  that  the  defence  it  proposes  to  interpose  is  possessed 
of  merit.  The  propriety  of  requiring  the  defendant  to  show  sur- 
prise in  this  case  is  emphasized  by  the  fact  that  for  months  the 
complainant  and  Ryon  were  engaged  in  trying  the  very  issues 
upon  which  the  claim  of  the  Bethlehem  Iron  Company  rests. 
It  should  have  clearly  appeared  that  during  such  litigation  the 
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defendant  did  not  willfully  stand  by,  watching  the  proceeding 
in  hope  that  in  the  success  of  Byon  its  mortgage  would  be  pro- 
tected, and  did  not  negligently  fail  to  defend.  The  application, 
in  substance,  asks  the  repetition  of  an  expensive  litigation,  which 
should  not  be  permitted  except  upon  the  presentation  of  a  clear 
and  strong  case  of  surprise  and  merits. 

In  the  case  of  Consolidated  Eledrio  Storage  Co.  v.  Atiantio 
Trvst  Co,y  5  Dick.  Ch.  Rep.  93y  question  as  to  the  right  of  a 
non-resident  defendant,  under  the  twenty-first  section  of  the 
Chancery  act,  to  appear  and  answer,  regardless  of  whether  he 
has  or  has  not  a  ground  of  defence,  was  presented  to  Vice- 
Chancellor  Van  Fleet  but  was  not  decided,  because,  there,  so 
strong  a  meritorious  defence  was  shown  against  the  holding  of  a 
decree  made  upon  ex  parte  proofs,  and  at  trifling  expense  to  the 
complainant,  that  the  vice-chancellor  felt  constrained  to  permit 
it  to  be  set  up,  even  though  it  appeared  that  the  defendant  had 
notice  of  the  suit  and  opportunity  to  defend  it.  I  apprehend, 
however,  that  he  would  have  attached  some  importance  to  the 
failure  to  defend  after  notice  if,  during  the  delay,  the  complain- 
ant had  been  put  to  a  long  and  costly  litigation  with  other  par- 
ties upon  the  very  issues  the  proposed  defence  must  raise. 

A  general  expression  of  the  vice-chancellor  at  the  end  of  his 
opinion  indicates  that  he  was  at  least  inclined  to  the  opinion  that 
importance  was  to  be  attached  to  the  words  of  the  twenty-first 
section,  that  the  absent  defendant  could  petition  the  chancellor 
"  touching  the  matter  of  such  decree,"  as  restricting  that  which 
was  to  be  considered  by  the  chancellor  upon  the  application  to  the 
substance  adjudicated  by  the  decree,  excluding  the  question  as  to 
surprise.  I  take  a  broader  view  of  this  language.  I  think  that 
by  use  of  the  words  "  matter  of  such  decree,"  the  legislative 
intent  was  to  comprehend  everything  that  might  justly  be  con- 
sidered to  sustain  or  defeat  the  decree. 

I  think  that  the  case  presented  by  the  petition  is  insufficient 
to  justify  my  granting  the  prayer  of  the  petition,  and  therefore, 
no  desire  to  amend  having  been  expressed,  I  will  deny  the 
application  and  discharge  the  restraint  upon  the  sale. 
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go  28?!  Mary  A.  McTague 

Austin  Finnegan  et  al. 

1.  Where  the  object  of  a  suit  in  equity  is  to  secure  the  specific  perfonnance 
of  an  alleged  parol  contract  to  leave  tlie  estate  of  a  foster-parent  to  the  child 
the  rule  is  that  the  agreement  must  be  clearly  established  by  satisfactory 
proofs.     Such  proofs  do  not  exist  in  uncertain  and  unnecessary  inferences. 

2.  Where  parties  to  a  contract  have  put  it  in  writing,  and  that  writing,  upon 
its  face,  purports  to  contain  the  whole  agreement  between  them,  it  will  be  the 
only  evidence  of  the  contract  as  concluded,  and  no  parol  proof  of  what  was 
said  and  done  during  the  negotiations  which  led  to  it  will  be  admitted  to  alter 
or  contradict  it  or  to  supply  additional  terms. 

3.  In  such  case  proof  will  not  be  received  to  show  a  collateral  promise  be- 
tween the  parties  at  the  negotiations,  unless  that  promise  relates  to  a  subject 
distinct  from  that  to  which  the  written  contract  applies. 


On  bill,  answers,  replications  and  proofs. 

Mr,  John  H.  Fort,  for  the  complainant. 

Mr.  Alfred  Mills,  Mr,  Javies  R.  English  and  Mr,  Thomas  F, 
McCormick,  for  the  defendants. 

The  Chancellor. 

The  complainant's  bill  alleges  the  existence  of  two  contracts 
whereby,  at  the  death  of  Patrick  Rehill  and  Elizabeth,  his  wife, 
the  complainant  was  to  have  their  respective  estates,  and  its 
object  is  to  secure  the  specific  performance  of  those  contracts  so 
far  as  the  estate  of  Patrick  Rehill  is  concerned. 

The  allegations  of  the  bill  are,  that  soon  after  the  coriiplain- 
ant's  birth,  in  December,  1839,  her  mother  died  and  her  father 
committed  her  to  the  care  of  his  sister,  Elizabeth  Rehill,  and 
Patrick  Rehill,  her  husband,  who  were  about  to  visit  Ireland, 
to  conduct  her  to  the  home  of  her  grandparents  in  that  land ; 
that  the  Rehills,  having  no  children,  became  attached  to  her  and 
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instead  of  delivering  her  to  her  grandparents  kept  her  and 
treated  her  as  their  own  child,  and,  after  six  or  seven  years,  re- 
turned with  her  to  America ;  that  upon  their  return  to  America 
her  father  sought  her  surrender  to  him,  and  then  the  Rehills 
bargained  and  agreed  with  him  that  if  he  would  make  complete 
surrender  of  her  to  them,  they  would  adopt  her  as  their  child, 
and  maintain  and  educate  her  and  *'make"  her  the  "beneficiary" 
of  their  joint  and  separate  estates  at  their  demise;  that  the  sur- 
render thus  stipulated  for  was  duly  made,  and  the  complainant 
tliereafter  remained  with  the  Rehills  as  their  adopted  daughter, 
known  by  their  surname,  and  rendered  them  service  and 
obedience  as  their  daughter  until  November,  1861,  when,  with 
their  consent,  she  married  one  Peter  S.  McTague ;  that  McTague 
thereafter  became  the  partner  of  Patrick  Rehill,  in  business  as 
general  contmctors  in  the  construction  of  railroads  and  work  of 
kindred  character,  and  remained  such  partners  for  many  years; 
that  in  process  of  time  McTague  sued  Rehill  to  secure  an 
accounting  of  the  partnership  dealings,  which  suit  resulted  in  a 
judgment  for  $17,000  in  McTague's  favor;  that  thereupon 
Rehill  conveyed  his  real  estate. to  a  nephew  and  converted  a 
large  portion  of  his  personalty  into  cash  and  fled  to  Ireland  to 
escape  the  payment  of  the  judgment;  that  Elizabeth  Rehill, 
suffering  from  a  cancer,  was  unable  to  follow  her  husband  and 
therefore  sent  for  the  complainant  and  induced  her  to  influence 
McTague  to  compromise  the  judgment ;  that  the  judgment  was 
compromised  for  $5,000  in  cash  (which  was  subsequently  paid) 
and  an  agreement  that  the  family  affection,  which  had  existed 
before  the  suit,  should  be  restored  and  the  complainant  should 
be  recognized  as  the  adopted  daughter  of  the  Rehills,  "  with," 
using  the  language  of  the  bill, 

"  all  the  rights  and  privileges  of  inheritance  of  a  child,  and  with  the  under- 
standing that  your  oratrix  was  to  be  the  beneficiary  to  their  estates  at  their 
demise  as  fully  and  freely  as  if  no  estrangement  had  ever  taken  place ;  *  *  * 
and  upon  this  express  understanding  and  agreement  that  the  matter  of  in- 
heritance should  not  be  disputed  and  that  your  oratrix  should  in  nowise  be 
afiected  by  any  misunderstanding  existing  between  said  Peter  S.  McTague  and  • 
Patrick  and  Elizabeth  Rehill,  but  that  every  provision,  condition  and  under» 
standing  that  existed  before  the  suit  should,  by  the  terms  of  the  agreement, 


Digitized  by  LjOOQ  IC 


456  CASES  IN  CHANCERY.  [64  Eq 

McTague  v.  FinDegan. 

and  in  consideration  of  a  reduction  of  $12,000  on  said  judgment  of  $17,000,  be 
removed  and  the  rights  and  privileges  of  your  oratriz  remain  unafiected  and 
the  question  of  her  adoption  and  the  question  of  her  inheriting  as  the  benefi- 
ciary of  their  estates  should  be  undisputed ; '' 

that  after  the  compromii^e  had  been  effected  Mr.  Behill  returned 
to  the  United  States,  presented  his  wife  with  $40,000  of  his 
moneys,  made  a  will  by  which  he  bequeathed  and  devised  the 
remainder  of  his  estate  to  others  than  the  complainant,  and,  a  few 
days  thereafter,  died ;  and  that  a  few  months  later  Mrs.  Rehill 
made  her  will,  by  which  she  bequeathed  all  her  estate,  including 
therein  the  $40,000  received  from  her  husband,  except  $1,000, 
to  others  than  the  complainant  and,  shortly  thereafter,  died  ;  and 
that  before  the  suit  by  McTague  against  Patrick  Rehill  was 
bronglit,  and  while  the  complainant  continued  to  be  recognized 
by  the  Rehills  as  their  daughter,  her  own  father,  John  Lee,  died 
possessed  and  seized  of  a  considerable  estate,  of  which  he  be- 
queathed and  devised  to  her  a  much  smaller  portion  than  he 
would  have  given  her  if  he  had  not  believed  that  she  would  take 
the  estates  of  the  Rehills. 

The  complainant's  object  in  this  suit  is  to  recover  the  estate 
of  Patrick  Rehill,  including  as  j>art  thereof  the  $40,000  which 
was  given  to  Mrs.  Rehill  upon  the  return  of  Patrick  from 
Ireland,  and  which  constituted  practically  the  whole  property 
disposed  of  by  Mrs.  Rehill's  will.  The  defendants  are  the  ex- 
ecutors, devisees  and  legatees  under  the  two  wills.  The  decree 
sought  by  the  complainant,  if  made,  will  require  the  surrender 
of  l)oth  estates  and  defeat  the  provisions  of  both  wills. 

It  thus  appears  that  the  complainant  relies  upon  two  agree- 

.  ments,  the  first  made  about  the  year  1845,  when  she  insists  her 

father  surrendered  her  and  she  became  the  adopted  child  of  the 

Rehills,  and  the  second  when,  in  1886,  the  proofs  show  the 

$17,000  judgment  was  satisfied. 

The  facts  alleged  concerning  the  fii*st  agreement,  it  is  insisted, 
bring  it  witliin  the  jmnciples  decided  in  Van  Dyne  v.  Vreelandj 
3  Stock  370;  1  Beaa,  H2,  It  is  urged  that  it  was  a  parol 
contract  made  by  a  father  for  the  benefit  of  his  child,  in  good 
faith,  fully  performed  upon  her  part  by  her  surrender  to  tiie 
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Reliills  and  her  dutiful  obedience  to  and  service  of  them  as  their 
3hild,  until,  with  their  consent,  she  married,  and  her  irretriev- 
able detriment  in  the  loss  of  a  portion  of  the  bounty  of  her 
father,  which,  but  for  his  reliance  upon  the  agreement,  she  would 
have  had,  which  contract  will  be  enforced  in  equity  upon  the 
ground  that  the  non-performance  will  operate  as  a  fraud  upon 
the  complainant. 

The  first  difficulty  I  have  with  this  alleged  agreement,  and  it 
is  an  insurmountable  one,  is,  that  it  is  not  proved  to  have  ever 
been  entered  into.  There  is  no  direct  proof  that  it  was  made. 
The  facts  that  the  complainant's  father  suffered  the  Kehills  to 
keep  his  daughter ;  that  she  was  called  by  their  name  and  known 
as  their  daughter;  that  they  said  she  was  their  adopted  daugh- 
ter, and  taught  her  and  suffered  her  to  call  them  respectively 
" father ''  and  "mother,"  and  that  they  frequently  declared  to 
her  husband  and  strangers  that  she  would  have  their  properties 
when  they  should  die,  are  clearly  established,  but  I  do  not  per- 
ceive how  they  warrant  the  inference  contended  for,  that  the 
Rehills  had  absolutely  bound  themselves  to  John  Lee  to  give 
the  complainant  their  estates  at  their  death. 

Lee  had  lost  his  wife.  He  desired  to  make  some  dis]x>sition 
of  his  infant  daughter.  Mrs.  Rehill  was  his  sister.  She  and 
her  husband  were  about  to  go  to  Ireland,  and,  taking  advantage 
of  the  opportunity  their  proposed  visit  offered,  he  besought  them 
to  take  the  child  to  its  grandparents.  Mrs.  Rehill  was  childless, 
and  upon  the  voyage  she  and  her  husband  became  attached  to  the 
child  committed  to  their  care  and  kept  it.  That  the  father  after- 
wards demanded  it,  is  not  proved.  That  he  acquiesced  in  their 
retention  of  it  and  treatment  of  it  as  their  own  child,  is  clear. 
He  married  again  and  had  five  children  by  his  second  wife,  and, 
ii|K)n  the  death  of  his  second  wife,  married  a  third  time  and  had 
two  more  children.  As  his  family  increased  he  witnessed  the 
affection  that  his  sister  and  her  husband  lavished  upon  the  daugh- 
ter of  his  firat  wife  and  her  return  of  it,  and  knew  of  the  increas- 
ing wealth  of  Patrick  Rehill  and  his  declared  purpose  to  leave 
that  wealth  to  this  child.  If  he  should  take  the  child,  he  must 
take  it  from  this  opportunity  and  a  happy  home,  and  to  the  care 
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of  a  stepmother  who  had  children  of  her  own.  Under  such  cir- 
cumstances Ills  acquiescence  is  not  necessarily  attributable  to  a 
surrender  of  his  child  under  contract.  It  may  as  well  be  at- 
tributed to  his  resolution  that  it  was  best  for  her  interests,  in 
view  of  the  probability  of  her  ultimately  having  the  estates  of 
the  Rehills,  that  he  should  leave  her  with  them.  He  witnessed 
her  marry  a  man  in  good  circumstances,  who,  before  Mr.  Lee's 
will  was  made,  became  probably  as  rich  as  Lee  himself.  In 
view  of  that  circumstance  and  of  his  daughter's  prospect  of 
bounty  from  the  Rehills,  it  does  not  appear  to  have  been  unrea- 
sonable for  him,  in  the  dis|>osition  of  his  estate  in  absence  of 
any  contract  with  the  Rehills,  to  put  her,  as  he  did,  on  a  par 
with  her  half  brother,  who  was  able  to  maintain  himself.  The 
disposition  of  Mr.  Lee's  will  was  this :  He  allowed  a  married 
daughter  the  use  of  a  dwelling-house  until  the  final  distribution 
of  his  estate.  He  gave  the  income  of  the  residue  of  his  estate  to 
his  wife  for  her  life,  requiring  her  to  pay  therefrom  three  annui- 
ties during  her  life  to  three  of  his  children,  no  one  of  which 
annuities  exceeded  $400,  and  also  enough  from  that  income  to 
educate  two  other  children,  and  he  provided  that,  upon  the 
death  of  his  wife  and  the  completion  of  the  education  of  those 
two  children,  the  whole  of  the  principal  of  his  estate  should  be 
distributed  equally  among  his  seven  living  children^  among  whom 
the  complainant  was  included. 

I  am  inclined  to  think  that  the  more  natural  inference  from 
this  testamentary  provision  for  the  complainant  is  that  Mr.  Lee 
did  not  have  an  agreement  with  the  Rehills  that  his  daughter 
should  have  their  estates,  but  considered  her  taking  them  as  an 
uncertainty,  for  otherwise  he  would  probably  have  thought  that 
with  RehilPs  estate  and  her  husband's  wealth  she  would  have 
enough  without  sharing  his  estate  with  the  six  other  children. 
The  first  contract  is  not  proven. 

It  is  claimed  that  the  second  contract  was  made  at  the  settle- 
ment of  the  judgment  which  McTague  recovered  against  RebilL 
The  agreement  for  that  settlement  was  efiected  on  the  20th  of 
October,  1886,  between  McTague  and  Mrs.  Rehill.  It  was 
brought  about  in  this  way :  Rehill  sent  for  his  wife  to  join  him 
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in  Ireland.  She  was  then  suffering  with  a  cancer  and  feared 
she  could  not  survive  the  ocean  voyage.  The  only  escape  from 
that  peril  apparently  possible  to  her,  was  to  secure  the  satisfac- 
tion of  the  judgment,  so  that  her  husband  might  return  to 
America.  To  this  end  she  directed  her  attention  to  enlisting  the 
services  of  friends  to  induce  McTague  to  enter  into  a  compro- 
mise. On  the  19th  of  October  the  son  of  McTague,  a  young 
man  some  twenty-four  years  of  age,  at  the  instance  of  his  mother, 
called  upon  her  at  her  residence  in  Philadelphia.  She  told  the 
young  man  of  her  condition  and  wishes,  and  sent  him  to  bring 
his  mother  to  her.  Mrs.  McTague  came  on  the  20th  of  October, 
and,  joining  in  the  effort  to  settle  the  judgment,  sought  her  hus- 
band, who,  on  the  same  day,  had  an  interview  with  Mrs.  Rehill, 
at  which  he  says  he  said  to  her : 

"  There  is  only  one  way  that  matter  can  be  settled  without  paying  the  full 
amount  to  the  court,  and  that  is  that  Mr.  Behill  and  you  recognize  Mrs. 
McTague  as  your  adopted  daughter,  as  she  always  was,  and  heir,  and  I  will 
settle  with  you," 

and  that  thereupon  she  assented  to  the  terms  he  thus  proposed. 
On  the  same  day,  immediately  after  this  conversation,  it  appears 
that  McTague  and  Mrs.  Rehill  went  to  the  oflBce  of  a  Mr.  Boyer, 
who  had  been  the  counsel  of  Mr.  Rehill  in  the  suit  in  which  the 
judgment  was  recovered,  to  have  their  agreement  reduced  to 
writing,  and  stated  to  him  its  terms.  Mr.  Boyer  drew  the 
agreement  in  the  shape  of  an  unilateral  contract,  signed  and 
sealed  by  McTague  alone,  in  which  he  agreed,  in  consideration 
of  $1  to  him  paid  by  Mr.  Boyer  as  the  attorney  of  Mr.  Rehill, 
"  and  for  the  further  consideration,"  quoting  the  language  of  the 
instrument,  "of  the  relation  of  myself  and  family  to  P.  Rehill 
and  Elizabeth  Rehill,  his  wife,"  upon  the  payment  to  him  of 
$5,000  within  sixty  days  by  Mr.  Rehill  or  his  representatives, 
he  would  satisfy  the  judgment.  The  $5,000  was  paid  to  him 
nine  days  later,  on  the  29th  of  October,  by  a  Mr.  Bines,  who 
had  formerly  been  employed  as  a  civil  engineer  by  Mr.  Rehill, 
and  who  interested  himself  in  Mrs.  Rehill's  eflforts  to  secure  a 
settlement  of  the  judgment,  and  thereupon,  advised  by  his  own 
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counsel,  McTague  duly  satisfied  the  judgment  of  record.  It  was 
not  stipulated  in  the  writing  that  Mrs.  McTague  was  to  receive 
the  estates  of  Mr.  Rehill  and  his  wife  when  they  should  die. 
Mr.  Boyer  is  positive  that  he  embodied  in  the  agreement  all  the 
terms  that  were  stated  to  him,  and  also  that  nothing  was  said  to 
iiim  about  Mrs.  McTague  having  Mr.  RehilFs  property  at  his 
death,  and  that  before  the  agreement  was  signed  he  read  it  aloud 
to  Mr.  McTague  and  Mrs.  Rehill.  He  is  contradicted  in  these 
particulars  by  Mr.  McTague,  who  insists  that  he  instructed  Mr. 
Boyer  that  his  wife  was  to  be  recognized  as  the  adopted  daugh- 
ter of  the  Rehills  and  have  their  estates  at  their  demise,  and  that 
the  paper  signed  was  not  read  to  him  or  in  his  presence.  It  fur- 
ther appears  that,  after  the  execution  of  the  paper,  Mr.  McTague 
was  advised  by  his  counsel  who  called  on  Mr.  Boyer  and  saw 
the  agreement,  and  that,  aft;er  he  had  been  so  advised,  he  exe- 
cuted the  agreement  as  drawn  by  taking  the  $5,000  and  actually 
satisfying  the  judgment  of  record. 

It  is  an  established  rule  of  evidence  that  where  parties  have 
put  their  contract  in  writing,  and  that  writing,  upon  its  face, 
purports  to  contain  the  whole  agreement  between  them,  it  shall 
be  the  only  evidence  of  the  contract  as  finally  concluded,  and  no 
oral  evidence  of  what  was  said  and  done  during  negotiations 
leading  up  to  it  will  be  admitted  to  alter  or  contradict  it  or  to 
supply  additional  terms.  Also,  that  no  proof  will  be  received 
to  show  a  collateral  promise  between  the  parties  at  the  n^otia- 
tion,  unless  that  promise  relates  to  a  subject  distinct  from  that  to 
which  the  written  contract  applies.  Naumberg  v.  Youn^,  16 
Vr.  331. 

I  think  that  the  writing  in  this  case,  upon  its  face,  purports  to 
contain  the  whole  agreement  between  Mr.  McTague  and  Mrs. 
Rehill.  It  treats  of  the  compromise  and  settlement  of  the  judg- 
ment, and  provides  that  Mr.  McTague,  for  $1,  and  because  of 
the  relation  of  himself  and  family  to  the  Rehills,  agrees  to  take 
$5,000  in  satisfaction  of  the  judgment.  To  add  to  it,  by  parol 
evidence,  the  additional  term  that  the  Rehills  were  to  leave  their 
estates  to  Mrs.  McTague,  would  violate  the  rule  above  stated. 
Such  a  term  cannot  be  considered  a  collateral  promise.     It  re- 
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lates  to  the  subject  of  the  written  agreement — the  satisfaction  of 
the  judgment.  It  is  true  the  testimony  of  Mr.  McTague,  that 
the  writing  was  not  read  and  that  he  insisted  upon  the  insertion 
of  the  alleged  missing  term  in  it,  is  evidence  tending  to  show 
that  the  instrument  is  the  product  of  a  fraud  practiced  upon 
him,  but  that  evidence  is  clearly  not  strong  enough  to  defeat  the 
instrument  which  is  supported  by  Mr.  Boyer's  oath  and  is 
vouched  as  valid  by  Mr.  McTague^s  signature,  and  was  carried 
into  execution  by  him  under  the  advice  of  his  counsel. 

But  it  is  also  remembered  that  this  suit  is  for  the  recovery  of 
the  estate  of  Patrick  Rehill,  not  for  the  recovery  of  the  estate  of 
Elizabeth  Rehill.  How  was  Patrick  bound  by  the  parol  promise 
of  his  wife  if  such  promise  was  in  fact  made  ?  There  is  no  proof 
that  either  she  or  Mr.  Boyer  acted  under  his  authority.  It  is 
true  he  paid  the  $6,000,  which  Mr.  Bines  advanced,  when  he 
returned  to  America.  If  his  payment  may  be  said  to  ratify 
anything,  it  was  the  written  agreement  which  was  carried  into 
execution  by  Bines^  payment  of  the  $5,000.  Beyond  that  the 
proofs  do  not  show  that  he  is  bound  by  anything  that  Mrs. 
Rehill  or  Mr.  Boyer  did. 

I  do  not  find  that  either  of  the  alleged  contracts  alleged  in  the 
bill  has  been  established,  and,  upon  consideration  of  the  whole 
evidence,  I  do  not  believe  that  any  such  contracts  were  ever 
made.  It  was  the  duty  of  the  complainant  to  establish  them  by 
clear  and  convincing  proofs,  for  parol  agreements  of  the  kind, 
because  of  the  situation  and  relation  of  the  parties  to  them  and 
the  consequent  opportunity  for  misunderstanding  and  the  per- 
petration of  fraud,  are  naturally  regarded  witli  suspicion,  and 
when  their  enforcement  is  sought  are  properly  the  subjects  of 
close  scrutiny.     Vredand  v.  Vreelandy  8  Dick.  Ch.  Rep.  387. 

Having  reached  the  conclusion  stated,  it  is  not  necessary  for  me 
to  consider  whether  the  terms  of  the  second  contract,  as  asserted, 
are  sufiSciently  definite  and  certain  to  be  enforced,  nor  whether 
the  consideration  relied  upon  to  support  the  first  contract  is 
sufiScient. 

I  think  that  Mr.  RehilFs  frequent  declaration  of  his  intention 
to  leave  his  estate  to  Mrs.  McTague  may,  to  some  extent,  have 
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influenced  her  conduct  towards  him  and  secured  from  her, 
through  her  desire  to  please  and  thus  retain  his  intention  in  her 
behalf,  possibly  more  aa^^iduous  devotion  to  her  foster-parents 
and  their  interests  than  she  would  otherwise  have  accorded  them. 
But  those  declarations  do  not  appear  to  have  been  made  for  the 
purpose  of  inducing  such  devotion.  They  were  rather  the  volun- 
tary exhibition  of  his  love  and  admiration  for  her,  and  though 
Mrs.  McTague  may  have  had  faith  in  them,  they  did  not  bind 
him  to  any  legal  liability.  Ih*ake  v.  Lanning,  4  Dick.  Ch.  Rep. 
Ii52.  There  can  be  no  doubt  that  when  he  made  them  it  was 
his  honest  purpose  to  fulfill  them,  and  there  can  be  little  doubt 
that  he  would  have  done  so  had  it  not  been  for  Mr.  McTague's 
unfortunate  exaction  of  his  legal  rights  by  resort  to  a  litigation 
which  embittered  Mr.  Rehill  against  him  and  his  wife  who  sym- 
pathized with  him,  and  resulted  in  EehilPs  becoming  a  fugitive 
from  his  home  and  country  and  in  the  wreck  of  his  hopes  and 
happiness  and,  probably,  in  the  expedition  of  his  death. 
The  bill  will  be  dismissed,  with  costs. 


Julia  G.  Brooks,  Anna  M.  De  Motte  and  Mary  E.  Jus- 
tin, execu trices  of  the  last  will  of  Gertrude  A.  Van  Home, 
deceased, 

V. 

Henry  Kip  and  William  W.  Scott,  executors  of  the  will 
of  John  I.  Ackerman,  deceased,  et  al. 

Ay  by  his  will,  devised  certain  of  his  lands  to  his  son  B,  and  certain  other 
of  his  lands  to  his  son  C,  and  charged  his  sons,  respectively,  with  the  pa3nnent 
of  moneys  to  his  wife  and  daughters.  The  will  contained  this  provision  :  ''If 
they  [referring  to  the  sons]  should  die,  or  either  of  them,  without  child  or 
children,  «  «  «  the  real  estate  given  to  them  or  either  of  them  shall  go 
to  my  other  children,  share  and  share  alike.'' — Hdd^  (1)  that  the  sons  each 
took  a  conditional  fee  in  his  holding,  with  a  limitation  over  to  the  testatoFs 
"other  children"  by  way  of  executory  devise;  (2)  that  among  the  "othar 
children''  of  the  testator  intended  was  included  one  of  the  sons  who  died 
leaving  a  child ;  (3)  that  the  children  of  the  testator  who  survived  him  took 
contingent  interests  in  severalty,  which  were  transmissible  by  descent  and 
devisable  by  will. 
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On  bill,  answer,  replication  and  proofs. 

The  following  facts  are  established  by  admissions  and  undis- 
puted proofs: 

John  A.  Ackerraan,  of  the  township  of  Acquackanonck,  in 
Passaic  county,  in  September,  1839,  for  the  consideration  of 
$3,800,  purchased  from  Marcelis  Parks  twenty-five  acres  of 
land,  now  in  the  city  of  Jersey  City,  which  Parks,  two  months 
before  then,  had  bought  at  public  sale  for  $3,350,  and  in  April, 
1841,  he,  Ackerman,  conveyed  the  same  to  his  son,  Albert 
Ackerman,  by  deed,  which  purported  to  be  made  in  consideration 
of  $1,400,  the  payment  whereof  the  father  acknowledged,  sub- 
ject to  a  mortgage  for  $1,675,  which  mortgage  appears  to  have 
been  paid  and  satisfied  in  the  year  1848. 

In  July,  1850,  John  A.  Ackerman  died  testate,  leaving  him 
surviving  his  widow,  Matilda,  and  four  children — two  sons, 
Albert,  born  September  2l8t,  1814,  and  John  I.,  born  March 
17tli,  1823 ;  and  two  daughters,  Gertrude,  married  to  one  Van 
Home,  and  Catharine  Maria,  married  to  one  Kip.  His  will, 
bearing  date  on  the  22d  day  of  August,  1849,  after  ordering  the 
payment  of  his  debts  and  funeral  expenses,  is  in  this  language : 

"  Item  ind.  It  is  mj  ¥rill  and  I  do  give  unto  my  son  John  the  house  and  out- 
houses where  I  now  live  together  with  fifteen  acres  of  ground  bounded  on  the 
West  bj  lands  of  Jacob  Jno.  Yreeland  on  the  east  so  as  to  take  in  the  dock 
South  bj  the  Passaic  River  and  thence  to  run  so  far  north  as  to  make  the 
fifteen  acres.  Also  two  acres  of  Cedar  swamp  and  the  whole  of  mj  woodland 
Ijing  in  Hudson  County  containing  about  seventeen  acres  together  with  my 
horses,  cows,  oxen  and  farming  utensils  except  one  horse  and  cow  which  are  to 
be  kept  on  my  farm  for  the  use  of  my  wife  during  her  widowhood.  I  also 
give  unto  my  son  John  my  notes,  bonds,  obligations  and  money  if  any  after  my 
debts  are  paid  and  it  is  my  further  will  that  my  son  John  pay  my  daughter 
Ann  wife  of  Albert  Ackerman,  the  sum  of  six  hundred  Dollars  in  two  equal 
payments  one-half  in  one  year  after  my  decease  and  the  balance  in  two  years 
after  my  decease  without  interest. 

"  Item  Sd.  It  is  my  will  and  I  do  give  unto  my  son  Albert  my  salt  meadow 
at  Newark  containing  about  seven  acres  and  I  do  order  that  my  son  Albert 
pay  my  daughter  Ann,  wife  of  Albert  Ackerman,  Six  hundred  dollars,  three 
hundred  dollars  in  one  year  after  my  decease  and  the  balance  in  two  years 
after  my  decease  without  interest 
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''  Item  4th,  It  is  my  will  and  I  do  give  unto  my  sons  John  and  Albert  all  the 
rest,  residue  and  remainder  of  my  real  estate  whatsoever  and  wheresoever  not 
before  bequeathed  to  be  divided  between  them  share  and  share  alike  and  it  is 
my  further  will  and  I  do  order  that  they  pay  my  two  daughters  Gertrude,  wife 
of  Van  Horn,  and  Catharine  Maria,  wife  of  Kip,  each  fifty  dollars  one  year 
after  my  decease. 

^^  Item  5ih,  It  is  my  will  and  I  do  give  unto  my  wife  Matilda  one  hundred 
and  twenty  dollars  per  year  during  her  widahood  in  lieu  of  her  dower  and  I 
bind  my  two  sons  John  and  Albert  to  pay  her  the  said  sum  of  one  hundred 
and  twenty  dollars  yearly  and  every  year  as  long  as  she  remains  my  widow  if 
she  exceps  the  same  in  lieu  of  her  dower  also  her  choice  of  one  room  on  the 
first  floor  in  my  house  and  two  bead  rooms  in  the  garret  together  with  my 
furniture  such  as  beadstidsy  beadSf  beading^  chairs,  table,  looking-glasses  &c., 
also  the  use  of  the  kitchen  for  washing,  baking,  <&c  as  she  may  need  it  during 
her  widahood  also  the  use  of  one  horse  and  one  cow  to  be  kept  on  the  farm  as 
above  mentioned. 

"  Item  6th.  It  is  my  will  and  I  do  order  that  the  real  estate  given  to  John 
and  Albert  if  they  should  die  or  either  of  them  leaving  no  child  or  children  as 
lawful  heirs,  then  the  said  real  estate  so  before  bequeathed  to  them  or  either 
of  them  (or  the  value  thereof)  shall  decend  to  my  other  children  share  and 
share  alike,  that  is  to  say  it  is  not  my  intention  by  this  item  that  my  said  sons 
John  and  Albert  or  either  of  them  shall  not  have  the  privilege  and  right  to 
sell  the  real  estate  or  any  part  thereof  at  a  fair  valuation  if  they  or  either  of 
them  wish  so  to  do  but  it  is  my  will  that  the  money  arising  from  such  sale  or 
sales  (exclusive  of  the  Int)  shall  be  by  them  or  either  of  them  put  on  bond 
and  mortgage  or  real  estate  purchased  therewith  or  safely  invested  so  that  if 
they  or  either  of  them  should  die  without  lawful  heir  as  above  mentioned  then 
the  same  to  decend  to  ray  other  children  share  and  share  alike. 

^^  Item  7th,  And  lastly  I  do  hereby  appoint  my  said  sons  John  and  Albert 
executors  of  this  my  testament  and  last  will  hereby  revoking  all  former  wills 
by  me  made  and  executed." 

The  testatoi-'s  daughter,  Ann  Ackerman,  died  after  the  will 
was  made  and  before  the  4th  of  May,  1850,  at  which  date  the 
testator  made  a  codicil  to  his  will  which  provided  that  his  son 
John  should  pay  the  $600,  which  the  will  directed  him  to  pay 
to  his  sister  Ann,  "  to,"  using  the  language  of  the  codicil, 

"my  other  two  daughters,  viz.,  Gertrude,  K^ife  of  Van  Home,  and  Catharine 
Maria,  wife  of  Kip,  share  and  share  alike  and  in  the  same  manner  that  he  was 
to  pay  to  Ann," 

and  that  the  testator's  son  Albert  should  pay  the  $600  which,  by 
the  will,  he  was  directed  to  pay  to  Ann,  "  to,'^  resuming  the  lan- 
guage of  the  codicil. 
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"  my  other  two  daughters,  viz.,  Gertrude  and  Catharine  Maria  as  aforesaid,  in 
manner  as  directed  in  my  will ;  and  I  make  and  publish  this  my  codicil  as 
explanatory  of  the  l^;acy  in  my  last  will  directed  to  be  given  to  my  daughter 
Ann  now  deceased,  which  is  now,  by  my  codicil,  made  void,  and  the  same  to 
be  given  to  my  other  two  daughters  as  is  hereinbefore  directed." 

The  testator's  wife  received  that  which  the  will  gave  to  her, 
and  the  sons,  John  and  Albert,  paid  her  the  $120  annuity  till 
she  died.  Albert  duly  paid  each  of  his  sisters,  Gertrude  and 
Catharine,  $625  and  John  paid  them  each  a  similar  amount. 

In  1852,  Albert  and  John,  by  deed,  partitioned  between  them- 
selves the  residuary  real  estate  devised  to  them  by  the  fourth 
paragraph  of  their  father's  will.  That  real  estate  consisted  of 
about  one  hundred  and  seventy  acres  of  land. 

Albert  died  testate,  in  March,  1876,  leaving  him  surviving 
his  widow,  Helen,  and  one  child,  Jane,  the  wife  of  John  R. 
Vreeland.  By  his  will  he  bequeathed  and  devised  his  residuary 
estate,  which  would  include  any  devisable  interest  he  might  have 
in  the  property  of  his  brother  John  I.,  to  his  widow,  who,  in 
July,  1884,  while  yet  a  widow,  died  intestate,  leaving  Jane  Vree- 
land, her  only  child,  surviving.  Jane  Vreeland  survived  her 
husband,  and  died  in  1895,  leaving  an  only  child,  the  defendant 
Albert  J.  Vreeland. 

Grertrude  Van  Home  died  on  the  12th  of  September,  1887, 
testate,  leaving  her  surviving  two  sons,  Cornelius  and  Grarret, 
and  three  daughters  (the  complainants  herein),  Anna,  married 
to  one  De  Motte ;  Mary,  married  to  one  Justin,  and  Julia,  mar- 
ried to  one  Brooks.  By  her  will  she  bequeathed  and  devised 
her  entire  estate  to  her  three  daughters,  and  made  them  the 
executrices  of  the  will. 

John  I.  died  on  the  Ist  of  September,  1892,  without  issue. 
Previous  to  his  death  he  sold  all  his  real  estate,  realizing  there- 
for upwards  of  $20,000,  which  he  mingled  with  moneys  he  had 
from  other  sources,  and  did  not  distinctly  invest  as  the  sixth 
paragraph  of  the  will  contemplated  he  should  do.  At  his  death 
he  was  seized  and  possessed  of  a  house  and  lot  in  Jersey  City, 
and  three  houses  and  lots  in  Passaic,  and  real  estate  known  as  the 
^'Acquackanonck  lot'^  and  "Dock  lot,^^  and  also  was  possessed 
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of  personal  estate  valued  at  between  five  and  six  thousand  dol- 
lars^ in  the  acquirement  of  which  properties  he  used  portions  of 
the  proceeds  of  the  sale  of  the  real  estate  devised  to  hira  by  his 
father.  He  left  a  will  by  which  he  bequeathed  all  his  personal 
estate  to  his  wife,  Clara,  and  devised  to  her,  for  her  life,  part  of 
his  land.  He  devised  to  the  heirs  of  his  sisters  Gertrude  and 
Catharine,  in  equal  shares,  the  residue  of  his  estate.  His  entire 
estate  is  worth  less  than  the  amount  he  realized  from  the  sale  of 
the  real  estate  which  was  devised  to  him  by  his  father's  will. 
His  widow  survives  him. 

Catharine  Kip  died  in  August,  1895,  after  the  commencement 
of  this  suit.  She  left  a  will  by  which  she  bequeathed  and  de- 
vised her  entire  estate  to  Euphemia  Kip,  whom  she  also  made 
executrix  of  her  will.  The  suit  has  been  revived  against  Euphe- 
mia Kip,  as  a  defendant,  in  the  place  of  Catharine  Kip,  deceased. 

The  object  of  the  bill  is  to  have  it  decreed  that  Albert  J. 
Vreeland  has  no  title  or  interest  in  the  proceeds  of  the  sale  of 
the  lands  which  John  Ackerman  had  from  his  fiither,  in  virtue 
of  the  sixth  paragraph  of  the  will  of  John  A.  Ackerman,  and  to 
secure  for  the  complainants  and  Euphemia  Kip  the  amount  of 
the  proceeds  of  such  sale. 

The  complainants  claim  that  the  entire  estate  should  go  to 
them  as  devisees  of  their  mother,  and  to  Euphemia  Kip  as  the 
devisee  of  their  aunt,  Catharine  Kip,  and  that  neither  their 
brothers  nor  their  cousin,  Albert  J.  Vreeland,  are  entitled  to  any 
part  thereof.  By  some  arrangement  between  the  complainants 
and  Euphemia  Kip  and  the  executors  of  the  will  of  John  L 
Ackerman,  the  widow  of  John  I.  Ackerman  is  to  have,  for  her 
life,  the  provision  made  for  her  by  her  husband's  will,  and  the 
complainants  and  Euphemia  Kip  will  take  the  residue  of  his 
estate.  If  they  are  successful  in  their  contention  that  Albert  J. 
Vreeland  and  their  brothers  are  without  interest  as  stated,  their 
arrangement  will  terminate  further  litigation. 

The  only  answer  in  the  case  has  been  filed  by  Albert  J.  Vree- 
land, who  claims  that  he  is  entitled  to  an  equal  third  of  the 
recovery  to  be  had  from  the  estate  of  John  I.  Ackerman,  and, 
by  way  of  cross-bill,  asks  for  the  same  relief  against  the  estate 
of  John  I.  Ackerman  which  the  complainants  pray  for. 
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The  Chancellor. 

The  principal  question  to  be  determined  at  this  time  is  whether 
Albert  J.  Vreeland  has  any  interest  in  the  proceeds  of  the  sale 
of  the  lands  which  John  I.  Ackerman  took  by  his  father^s  will. 

The  quantity  or  duration  of  the  estate  which  John  I.  Acker- 
man  took  in  the  realty  devised  to  him  by  the  second  and  fourth 
paragraphs  of  his  father's  will,  is  not  expressly  defined  in  those 
paragraphs.  At  the  common  law,  such  a  devise,  standing  by 
itself,  would  give  only  a  life  estate.  By  force  of  our  statute  of 
1784  {Rev.  p.  300  §  13\  the  devise,  standing  by  itself— that  is, 
as  stated  in  paragraphs  2  and  4,  in  absence  of  paragraph  6-^ 
would  give  a  fee,  but  as  the  sixth  paragraph  makes  further  de- 
vise of  the  property  at  the  death  of  John,  the  case  is  not  within 
the  statute.  Yet  it  appears  that  both  the  second,  fourth  and 
fifth  paragraphs  impose  a  charge  upon  John  personally.  By 
the  second  paragraph  he  is  required  to  pay  his  sister  Ann  $600, 
the  receipt  of  which  payment  is  transferred  by  the  codicil  to  the 
sisters  Gtertrude  and  Catharine ;  by  the  fourth  paragraph  he  and 
his  brother  Albert  are  required  to  pay  Grertrude  and  Catharine 
each  f50^  and  by  the  fifth  paragraph  he  is  charged  with  the  pay-, 
meut  of  an  annuity  to  his  father's  widow.  It  is  a  well-settled 
rale  of  construction  "that,"  using  the  language  of  Mr.  Justice 
Depue  in  Oroves  v.  Cba?,  11  Vr.  40 y  43 y  "  a  devise  indeterminate 
in  its  terms  and  without  words  of  limitation,  which,  standing 
alone,  would  create  only  an  estate  for  life,  will  be  enlarged  to  a 
fee  by  the  imposition  of  a  charge  upon  the  person  of  the  devisee 
or  on  the  quantum,  of  the  interest  devised  to  him,  but  not  if  the 
premises  are  merely  devised  subject  to  the  charge."  Hawk. 
Wills  134'  The  charges  imposed  upon  John  as  stated,  I  think, 
bring  the  devise  to  him  within  this  rule. 

Thus,  when  we  come  to  the  sixth  paragraph  of  the  will,  to 
consider  the  effect  of  the  devise  over  there  provided  for,  John  is, 
by  implication,  clothed  with  a  fee-simple  absolute  in  the  lands 
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devised  to  him.  But  this  implication  is  overcome,  in  .the  sixth 
paragraph,  by  the  provision  that  if  John  should  die  without 
leaving  a  child  or  children  who  might  lawfully  inherit  from 
him — "leaving  no  child  or  children  as  lawful  heirs ^^ — then  the 
real  estate  was  to  "descend,"  meaning,  in  the  connection  in 
which  it  is  used,  "go  to^^  {BaUentine  v.  Wood,  15  Slew,  Eq.  658; 
Den  V.  Blaokwdly  S  Gr.  389)  his  other  children. 

The  devise  over  is  not  upon  the  death  of  John  without  issuty 
but  upon  his  death  without  ^^  leaving  *  *  *  chUd  or 
children"  The  import  of  this  expression  is  not  failure  of  issue 
at  some  indefinite  future  period,  but  dying  without  children  at 
the  death  of  John,  a  definite  event.  Fairchild  v.  Qrane,  2  Beas. 
105,  107;  Brokaw  v.  Peterson,  2  McCart.  194,;  ^  Jarrn.  Wills 
{R.  &  T.  ed.)  U6,  762;  2  Washb.  Real  Prop.  (5th  ed.)  763,  noU 
i;  Kent  Com.  278.  The  effect  of  the  provision  upon  the  estate 
of  John  is  that  it  was  thereby  made  a  fee-simple  conditional, 
with  a  limitation  over  by  way  of  executory  devise  to  the  testa- 
tor's "other  children."  Den  v.  AUaire,  Speno.  6;  Groves  v. 
Cox,  supra;  Wilson  v.  Wilson,  1  Dick.  Ck.  Rep.  321. 

It  is  immaterial  to  here  consider  whether  the  term  "  my  other 
children  "  referred  to  those  who  answered  that  description  at  the 
time  of  making  the  will,  or  to  those  who  answered  it  when  the 
testator  died,  for  the  will  was  republished  by  the  codicil  after 
the  death  of  Ann  and  is  to  be  considered  as  then  made,  and  no 
child  of  the  testator  died  after  this  second  publication  of  the  will 
and  before  the  death  of  the  testator.  The  term  "  my  other  chil- 
dren "  does  not  refer,  as  "  my  surviving  children  "  would,  to  the 
time  of  the  happening  of  the  contingency,  but,  at  the  furthest,  to 
those  living  at  the  death  of  the  testator  {Den  v.  Manners,  Spenc 
IJt^;  Seddd  v.  Wills,  Speno.  223;  Winshw  v.  Goodwin,  7  Mete 
363),  who,  by  force  of  the  succeeding  words  "  share  and  share 
alike,"  or  even  without  them,  took  in  severalty  {Ballantine  v. 
Wood,  supra;  Winslow  v.  Goodvnn,  supra;  Emerson  v.  Cutler, 
14-  Pick.  108)  contingent  interests  which  were  transmissible  by 
descent  and  devisable  by  will.  1  Redf.  Wills  391;  Window  v. 
Goodwin,  supra;  Thornton  v.  Roberts,  3  Stew.  Eq.  473,  4^^> 
and  cases  cited ;  cases  in  reporter's  note,  6  Stew.  Eq.  61. 
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The  question  which  was  really  mooted  at  the  argument  is 
whether,  within  the  term  "  my  other  children,"  the  testator  in- 
tended to  include  the  survivor  of  the  two  brotliers,  Albert  and 
John. 

The  complainants  contend  that  it  was  not  intended  to  include 
either  brother.  They  insist  that  the  conveyance  in  1841  of  the 
Parks  property  by  John  A.  Ackerman  to  his  son  Albert  was  in 
reality  an  advancement  which  was  equalized  to  John  I.  Acker- 
man  by  the  devise  of  the  homestead,  and  that  it  was  the  purpose 
of  the  testator  that  his  sons,  who  might  perpetuate  the  family 
name,  should  have  all  his  estate  in  equal  shares  and,  after  the 
&shion  among  the  Dutch  farmers  in  those  days,  that  his  daugh- 
ters should  be  put  off  with  a  small  gift  of  money ;  but  that  in 
de&ult  of  either  son  leaving  issue  at  his  death  to  perpetuate  the 
name,  the  share  of  that  son  should  go  to  the  daughters.  They 
eiVgue—firH,  that  it  must  be  presumed  that  the  testator  wished  to 
deal  equally  with  his  children  and  that  it  will  best  subserve 
equality,  in  view  of  the  provision  for  Albert  and  the  small  por- 
tions of  the  daughters,  to  construe  the  words  "  my  other  chil- 
dren," as  used  in  the  sixth  paragraph,  to  mean  his  daughters; 
second,  that  the  natural  and  grammatical  reference  of  the  words 
"  other  children,"  in  the  connection  in  which  they  are  used,  is  to 
the  testator's  daughters ;  and  thirdy  any  other  construction  than 
that  insisted  upon  would  be  inconsistent  with  the  language  used, 
that  the  "other  children"  are  to  "share  and  share  alike,"  for 
his  obvious  intent  is  that  his  son  is  to  take  only  a  conditional  fee, 
which  is  not  the  absolute  fee  that  his  sisters  are  to  have. 

Mrst  I  cannot  assent  to  the  proposition  that  it  is  apparent 
that  the  testator  intended  to  deal  equally  with  his  children.  It 
is  clearly  demonstrated,  by  a  mere  cursory  examination  of  the 
will,  that  the  sons  were  preferred  and  that,  as  l)etween  them,  so 
far  as  the  will  goes,  John  received  the  larger  bounty,  and  as  be- 
tween the  daughters,  that  if  Ann  had  lived  she  would  have  had 
a  greater  share  than  either  of  her  sisters. 

It  is  not  established  that  the  conveyance  of  the  Parks  land  to 
Albert  was  an  advancement  from  his  father.  The  proof  on  that 
subject  comes  from  one  of  testator's  daughters  who,  when  she 
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testified,  was  aged  and  in  feeble  health  and  spoke  of  matters 
which  occurred  when  she  was  a  mere  child,  when  it  is  evident 
that  she  may  not  have  correctly  understood  their  meaning,  and 
may  have  confused  mere  paternal  assistance  in  a  purchase  by  the 
son  with  gift  by  way  of  advancement.  Her  testimony  stands  in 
opposition  to  a  deed  made  for  substantial  consideration,  in  wbicli 
the  testator  acknowledges  that  he  received  such  consideration 
from  his  son.  It  was  not  the  $3,800  consideration  for  which  the 
testator  received  a  conveyance  from  Parks,  but  $3,075,  $1,400 
of  which  is  admitted  by  the  deed  to  have  been  paid  when  the 
deed  was  executed,  and  $1,675  of  which  appears  to  have  been 
represented  by  a  mortgage,  then  an  encumbrance  upon  the 
property,  which  was  satisfied  in  some  undisclosed  way  seven 
years  later.  Pinned  to  the  deed  is  a  promissory  note  for  $250 
to  Parks,  the  name  of  the  maker  being  torn  off,  dated  on  the 
very  day  of  the  date  of  the  deed  to  Albert,  upon  the  back  of 
which  are  endorsements  indicating  that  Albert  paid  the  note. 
The  note  is  evidently  in  the  handwriting  of  the  scrivener  who 
prepared  the  deed  and  bears  the  marks  of  being  as  old  an  instru- 
ment as  the  deed  itself.  Coming  as  it  does,  attached  to  the  deed, 
with  evidences  of  equal  age  with  that  instrument,  even  though  it 
comes  without  proof  or  explanation,  it  has  enough  evidential 
weight  to  satisfy  me  that  it  is  at  least  uncertain  that  the  convey- 
ance of  the  Parks  land  to  Albert  was  by  way  of  advancement. 

The  conclusion,  I  think,  follows  that  it  cannot  be  assumed 
that  even  the  sons  were  equally  dealt  with. 

I  think,  therefore,  that  no  tenable  position  can  be  predicated 
upon  a  purpose  of  the  testator  to  treat  his  children  equally  in 
the  disposition  of  his  estate. 

Second.  The  sixth  paragraph  of  the  will  treats  of  the  real 
estate  previously  given  to  John  and  Albert.  They  did  not  take 
it  jointly.  Each  was  entitled  alone  to  that  which  was  specifically 
devised  to  him,  and  in  the  undivided  property  mentioned  in 
paragraph  4,  to  his  share  as  a  tenant  in  common  and  not  as  a 
joint  tenant.  As  has  been  seen,  but  for  the  sixth  paragraph, 
the  quantity  of  estate  of  each  would  be  a  fee-simple.  In  the 
sixth  paragraph  the  testator  imposed  a  condition  upon  the  fee 
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of  each  sod  in  his  respective  holding.  Each  son  must  leave  law- 
ful issue  at  his  death  or  he  should  not  take  any  of  the  testator's 
real  estate,  or  at  least  any  part  of  that  which,  in  the  paragraphs 
of  the  will  preceding  the  sixth,  was  devised  to  him.  To  express 
his  purpose  in  this  respect  the  testator  used  a  single  sentence, 
clearly  intended  by  hira  to  be  applicable  to  the  happening  of 
either  of  these  two  contingencies :  (a)  the  death  of  both  sons 
without  leaving  issue ;  (6)  the  death  of  one  son  without  leaving 
lawful  issue.  He  says :  "  If  they  should  die  or  either  of  them '' 
without  "child  or  children,  *  *  *  the  real  estate '^  given 
"  to  them  or  either  of  them  *'  shall  go  to  "  my  other  children 
share  and  share  alike."  The  words  "they*'  and  "them"  do 
not  refer  to  a  joint  holding  of  property  but  to  two  deaths,  and 
hence  illustrations  used  by  counsel  in  the  argument,  having 
reference  to  a  gift  to  two  persons  or  either  of  them,  are  mislead- 
ing. Now,  in  a  separate  application  of  the  sentence  quoted  to  the 
two  contingencies,  we  have,  in  the  first  place,  where  the  contin- 
gency contemplated  is  the  death  of  both  the  sons  without  issue, 
this  reading:  "If  they  should  die  without  child  or  children,  the 
real  estate  given  to  each  of  them  shall  go  to  my  other  children  ; " 
and  in  the  second  place,  where  the  contemplation  is  the  death  of 
one,  this  reading :  "  If  either  of  them  should  die  without  child 
or  children,  the  real  estate  given  to  him  shall  go  to  my  other 
children."  The  definition  of  the  word  "other,"  as  it  is  used  in 
the  sixth  paragraph,  is,  "different  from  that  which  has  been 
specified."  It  is  obvious  that  in  the  sentence  having  the  double 
application  referred  to,  the  word  "other"  is  intended  to  have  a 
double  reference.  When  the  sentence  is  applied  to  the  death  of 
both  sons,  the  word  "  other,"  excluding  those  sons,  because  they 
are  the  children  specified,  refers  to  the  daughters  only ;  but  when 
it  is  applied  to  only  one  son,  then  the  word  "other"  refers  to 
all  children  except  that  one  son.  I  conceive  this  to  be  the 
natural  or  true,  though  perhaps  not  grammatical,  meaning  of 
the  sentence.  The  will  clearly  does  not  pretend  to  be  a  gram- 
matically-correct instrument. 

Third.  If  we  interpret  the  language  of  the  sentence  considered 
literally,  neither  son  can  take  any  portion  of  the  testator's  real 
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estate,  either  directly  from  the  testator  or  through  a  deceased 
brother,  free  from  the  condition  imposed,  for  the  provision  is  that 
if  they  botli  die  without  children  the  real  estate  is  to  go  over. 
Hence,  in  giving  the  effect  to  the  devise  over  when  one  dies, 
which  will  include  the  surviving  son  among  the  "other  chil- 
dren *'  who  are  to  share  the  property  of  the  one  dying,  the  con- 
dition must  attach  to  that  which  he  will  take  from  his  brother's 
holding.  This  situation  gives  rise  to  the  criticism  that  he  cannot 
"share  and  share  alike''  with  his  sisters,  and  hence  a  construc- 
tion that  he  will  take  at  all  will  not  admit  of  harmony  between 
all  parts  of  the  sixth  paragraph.  I  apprehend,  however,  that 
the  complete  answer  to  this  suggestion  is  that  the  expression 
"share  and  share  alike,''  following  the  words  "other  children," 
has  reference  to  the  quantity  of  property  that  each  child  is  to 
take,  and  not  to  the  estate  each  shall  have  in  the  share  taken. 
Because  I  entertain  this  view  of  the  meaning  of  the  expression 
"  share  and  share  alike,"  and  because  Albert  left  a  child  at  his 
death,  I  deem  it  unnecessary  to  determine  whether  Albert  would 
take  in  a  share  of  John's  property  an  absolute  or  conditional 
fee.  If  he  took  either,  the  fee  taken  at  his  death,  at  least,  was 
absolute. 

I  am  influenced  to  my  conclusion,  upon  the  main  question 
mooted,  by  another  consideration.  It  is  this :  When  his  daugh- 
ter Ann  died,  the  testator  deemed  it  proper  to  dispose  of  the 
$1,200  which  he  had  charged  his  sons  to  pay  her.  To  do  this 
he  made  a  codicil  to  his  will,  which  republishes  the  will  and 
becomes  a  part  of  it.  In  this  codicil  he  does  not  direct  his  sons 
to  pay  the  money  to  "  my  other  children,"  but  specifically  directs 
each  of  them  to  pay  $600  to  "  my  other  daughters,  viz.,  Ger- 
trude, wife  of  Van  Home,  and  Catharine  Maria,  wife  of  Kip, 
share  and  share  alike"  &c.  Here  is  observed  a  remarkable 
similarity  to  the  language  of  the  will.  The  expression  "  my 
other  daughters "  is  used  in  the  codicil.  The  expi-ession  "my 
other  children  "  is  used  in  the  will.  In  the  codicil  the  money, 
like  the  real  estate  in  the  will,  is  to  go  "share  and  share  alike." 
If  he  had  intended  that  his  real  estate  should,  by  the  devise 
over,  go  to  his  daughters  only,  it  thus  clearly  appears  that  he 
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could  have  said  so,  not  only  by  reference  to  "  daugbtei*s "  gen- 
erally, but  by  the  specific  mention  of  their  names;  but  if  he 
meant  that  a  surviving  son  should  share  in  the  real  estate  with 
the  daughters,  l)eing  without  knowledge  as  to  which  son  would 
survive,  a  more  difficult  task  was  presented.  He  was  not  able 
to  describe  the  prospective  takers  by  sex,  nor  could  he  name  the 
individuals  who  were  to  take,  for  he  could  not  tell  which  son 
would  survive.  He  could,  of  course,  explain  his  purpose  by 
lengthy  expression,  but  would  not  the  general  expression  "  my 
other  children"  suffice  to  manifest  his  purpose? 

My  conclusion  is  that  a  surviving  son  was  intended  to  be 
included  in  the  expression  "  my  other  children,"  and  that  Albert 
J.  Yreeland  is  entitled  to  one-third  of  the  proceeds  of  the  sale 
of  the  lands  which  John  I.  Ackerman  took  by  his  father's  will. 


Mary  W.  Lyndb 


Charles  W.  Lynde. 

1.  A  decree  for  alimony  cannot  be  made  against  a  defendant  who  is  not 
served  with  process  for  appearance,  does  not  appear  in  the  cause,  or  has  no 
property  within  control  of  the  court. 

2.  Alimony  is  not  an  independent  claim  or  right  It  is  incidental  to  a  bill 
for  divorce  or  other  relief  between  husband  and  wife. 

3.  Whether  it  can  be  had  after  a  final  decree  in  the  divorce  case  which  is 
silent  as  to  it,  except  through  amendment  of  the  decree,  quosre. 

4.  While  this  court  will  not  vary  or  alter  an  enrolled  decree  in  a  material 
point  without  a  bill  of  review  or  a  rehearing,  it  will,  upon  petition,  amend  its 
enrolled  decree  when  the  amendment  is  necessary  to  give  full  expression  to 
its  judgment  and  is  matter  which  would  without  doubt  have  been  incorporated 
in  the  decree  when  made  if  attention  had  been  called  to  it 
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on  the  7th  of  August,  1893,  by  the  addition  of  a  clause  thereto 
which  shall  reserve  to  the  court  the  right  to  allow  alimony  to 
the  petitioner  and  to  regulate  the  amount  thereof  from  time  to 
time. 

Mr.  James  WeaterveUy  for  the  petitioner. 

Mr.  J.  Herbert  Potts,  for  the  defendant. 

The  Chancellor. 

The  petition  for  divorce  in  this  case  was  filed  in  November, 
1892,  by  James  S.  Aitkin,  Esq.,  as  the  solicitor  for  the  peti- 
tioner. When  it  was  filed  the  defendant  did  not  have  any 
property,  but  his  father  was  alive  and  was  a  man  of  considerable 
wealth.  In  giving  her  solicitor  instructions  the  petitioner  dis- 
cussed this  fact  with  him,  and  the  probability  of  the  defendant 
ultimately  having  bounty  or  inheritance  from  his  father.  She 
was  anxious  that  she  should  obtain  a  decree  which  would  admit 
of  her  having  alimony  thereafter,  the  amount  of  which  could  be 
fixed  according  to  her  husband's  wealth,  and  accordingly  her 
petition  contained  a  prayer  for  alimony. 

When  the  petition  was  filed  the  defendant  was  not  resident  in 
the  state,  and  upon  proof  of  that  fact  he  was  proceeded  against 
as  a  non-resident  or  absent  defendant.  Notice  wasf  duly  pub- 
lished and  mailed  to  him,  which  expressly  declared  that  the  suit 
was  for  divorce  from  the  bond  of  matrimony  **and  for  alimony.*' 
The  defendant  was  not  served  with  process  and  did  not  appear 
in  the  suit. 

Knowledge  of  the  pendency  of  the  suit  reached  his  brother,  a 
lawyer  in  the  city  of  New  York,  who,  at  the  instance  of  his 
father,  retained  a  solicitor  of  this  court  to  prevent  if  possible  the 
entry  of  a  decree  for  alimony,  but  not  to  contest  the  application 
for  divorce. 

It  was  the  object  of  the  father  and  brother  to  have  the  decree 
to  be  made  in  the  case  expressly  provide  that  there  should  be 
no  alimony,  and,  if  possible,  to  secure  a  written  agreement  to 
such  a  decree.     The  testimony  of  the  solicitor  so  employed  is 


Digitized  by  LjOOQ  IC 


9Dick.Ch.]  may  term,  1896.  476 

Ljnde  v.  Ljnde. 

that  he  examined  the  petition  for  divorce  and  found  that  it  did 
not  pray  for  alimony,  and  that  he  had  an  understanding  with 
Mr.  Aitkin  that  a  decree  for  alimony  would  not  be  demanded. 
It  is  evident  from  tlie  hct  of  the  presence  of  the  prayer  for 
alimony  in  the  petition  that  the  recollection  of  the  solicitor  upon 
that  point  is  at  fault,  and,  as  Mr.  Aitkin  has  no  remembrance 
of  making  any  agreement  with  him  to  the  effect  that  alimony 
should  not  be  demanded,  his  memory  or  understanding  of  the 
effect  of  his  interview  with  Mr.  Aitkin,  possibly,  is  at  fault 
also.  But  however  that  may  be,  the  solicitor  thus  employed 
did  not  enter  an  appearance  for  the  defendant  in  the  suit. 
Nor  did  he  undertake  to  act  for  the  defendant.  Any  such 
agreement  as  is  insisted  upon  should  have  been  in  writing  to 
entitle  it  to  recognition  by  the  court.  Mr.  Aitkin's  client's  in- 
structions forbade  any  agreement  which  would  abandon  alimony. 

In  preparing  the  decree  in  the  case  it  is  clear  that  Mr.  Aitkin 
did  not  deem  himself  to  be  bound  in  any  way  to  omit  reference 
to  alimony.  His  testimony  is  that  it  was  his  purpose  to  so  draw 
the  decree  as  to  reserve  for  the  petitioner  the  right  to  thereafter 
have  alimony.  He  says  that  it  was  impossible  at  that  time  to 
have  any  amount  of  alimony  allowed  and  fixed  because  the  de- 
fendant then  led  a  worthless,  vagabondish  existence.  He  attrib- 
ates  his  failure  to  make  the  proposed  insertion  in  the  decree 
solely  to  the  facts  that  in  drawing  that  document  he  followed  a 
form  which  did  not  contain  the  provision,  and  that  through 
inadvertence  he  omitted  it.  Neither  he  nor  his  client  became 
aware  of  his  omission  until  about  the  time  of  making  the  appli- 
cation. As  the  proofs  stand  I  think  that  the  agreement  insisted 
upon  is  not  proven,  and  that  the  omission  in  the  decree  is  shown 
to  have  arisen  through  inadvertence. 

As  the  decree  was  against  the  absent  defendant,  who  was  not 
served  with  process,  did  not  appear  in  the  case  and  did  not  have 
property  which  was  under  the  court's  control,  it  could  not  have 
given  alimony — a  judgment  in  pei'sonam — in  favor  of  the  wife. 
Brawn  Jar.  i  11 ;  i  Bish.  Mar.,  i).  <fe  S.  §  844;  Brcywne  Div. 
£67. 

At  best  it  could  only  have  reserved  question  as  to  the  allow- 
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ance  of  alimony  for  future  determination,  upon  application  to  be 
made  after  jurisdiction  of  the  defendant  for  that  purpose  should 
be  obtained,  by  actual  personal  service  of  process  upon  him,  his 
appearance  or  his  acquirement  of  property  in  New  Jersey. 

By  the  unwritten  law,  alimony  is  not  a  matter  of  independent 
claim  or  right.  ^  Bish.  Mar.,  D.  &  8.  %  839;  1  Bish.  Mar., 
D.  &  S.  ^  1868.  It  is  incidental  to  a  bill  for  divorce  or  other 
relief  between  husband  and  wife.  Anshviz  v.  AnahviZf  1  C,  E. 
Gh\  162;  Millet'  v.  Miller,  Sax.  386;  YuU  v.  YuU,  2  Stock. 
138;  Cory  v.  Ckrry,  3  Stock.  JfiO ;  Rockwell  v.  Morgan,  2  Beas. 
119,  121.  The  nineteenth  section  of  our  statute  {Gen.  Laws 
1269)  treats  of  it  as  attendant  upon  a  suit  for  divorce.  It  de- 
clares that 

'^  when  a  divorce  shaJl  be  decreed,  it  shall  and  may  be  lawful  for  the  court  of 
chancery  to  take  such  order  touching  alimony  and  maintenance  of  the  wife 
*  *"-  *  by  the  husband,  as,  from  the  circumstanoes  of  the  parties  and  the 
nature  of  the  case,  shall  be  fit,  reasonable  and  just,'' 

and  where  the  wife  is  the  complainant  in  such  a  suit,  to  require 
security  from  the  husband,  and,  in  its  default,  to  sequester  his 
personal  estate  and  the  rents  and  profits  of  his  real  estate,  and 
apply  the  same  ^^  to  such  maintenance  and  allowance  as  to  the 
said  court  shall  from  time  to  time  seem  reasonable  and  just." 

The  contemplation  of  the  legislature  in  this  section  is  that, 
when  the  divorce  shall  be  decreed,  the  court  may  *'take  order,'' 
make  some  direction,  touching  alimony  for  the  wife.  Its  action 
need  not  be  final  upon  the  subject.  It  will  deal  with  the  con- 
ditions then  existing  and  allow  and  fix  the  alimony  or  reserve 
the  question  pending  future  changes  in  circumstances.  In  pro- 
viding that  the  personal  estate  and  rents  of  the  realty  of  the 
husband  may  be  applied  to  ''such  maintenance  and  allowance  as 
to  the  said  court  shall  from  time  to  time  seem  reasonable  and 
just,''  the  statute  exhibits  an  intention  that  the  subject  shall  be 
continuously  dealt  with  according  to  the  varying  conditions  and 
circumstances  of  the  parties.  Richmond  v.  Richmond,  1  Gr. 
Ch.  90;  Ckilame  v.  Calami,  10  C.  E.  Or.  648,  661. 

The  reason  of  such  l^islative  purpose  is  obvious.     Consum- 
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mated  marriage  carries  with  it  rights  and  duties  which,  so  far  as 
a  faithful  wife  is  concerned,  can  morally  end  only  with  the  life 
of  one  of  the  parties.  Her  right  to  support  and  maintenance 
continues  so  long  as  it  is  just  that  she  shall  retain  it.  It  is 
co-extensive  with  the  husband's  position  and  ability.  His  abil- 
ity and  the  justice  of  her  enjoyment  of  her  right  arc  subject  to 
the  change  of  circumstances  which  the  court  cannot  anticipate, 
and  hence  complete  justice  requires  that  the  court's  power  to  act 
shall  be  kept  open  so  long  as  it  may  be  needed  to  direct  just 
variation. 

It  is  plainly  the  legislative  contemplation  that  the  subject  of 
alimony  is  to  be  dealt  with  as  an  adjunct  of  the  divorce  suit,  and 
I  cannot  but  deem  it,  at  least,  a  question  of  grave  doubt  whether, 
when  the  final  decree  in  such  a  case  fails  to  treat  of  the  question 
of  alimony  in  any  way,  and  more  particularly  when  in  a  case 
like  the  present,  where  alimony  is  specially  asked,  it  so  &ils,  it 
will  not  be  taken  to  have  determined  all  matters  involved  in  the 
suit  and  to  have  ruled  adversely  to  the  question  of  alimony, 
which  it  has  not  aflBrmatively  responded  to  by  allowance  or 
reservation.  I  need  not  decide  this  question.  Its  gravity  is 
enough  to  satisfy  me  that  the  amendment  sought  will  be  of 
material  value  to  the  petitioner. 

I  am  satisfied  that  the  omission  of  the  decree  to  reserve  the 
question  as  to  alimony  was  not  a  deliberate  act  of  the  petitioner's 
counsel  based  upon  the  exercise  of  his  judgment,  but  was  due  to 
the  inadvertence  of  that  gentleman  in  drafting  the  decree.  The 
evidence  in  the  cause  makes  a  p'ima  facie  case  for  the  allowance 
of  alimony,  to  be  limited  in  amount  by  the  defendant's  ability, 
and  I  perceive  no  ground  upon  which  the  court  could  or  should 
have  refused  to  reserve  question  as  to  the  allowance  if  such 
reservation  had  been  asked  when  the  decree  was  signed. 

Respecting  such  an  amendment  the  rule  recognized  by  this 
court  is,  that  while  the  court  will  not  vary  or  alter  an  enrolled 
decree  in  a  material  point,  without  a  bill  of  review  or  a  rehear- 
ing, it  will,  upon  petition,  amend  its  enrolled  decree,  when  the 
amendment  is  necessary  to  give  full  expression  to  its  judgment, 
and  is  matter  which  would  without  doubt  have  been  incorpo- 
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rat^d  in  the  decree  when  made  if  attention  had  been  called  to  it. 
Dorsheimer  v.  Rorbacky  9  C.  E,  Gr.  33;  Jai^um  v.  WistoaU,  9 
C.  E.  Gr.  68;  Jones  v.  Davenport,  18  Stew.  Eq.  83.  I  think 
that  the  amendment  should  be  made  in  this  case.  The  petition- 
er's delay  in  asking  for  it  is  not  attributable  to  laches  nor  to  acqui- 
escence in  the  decree  as  made.  The  proof  is  uncontradicted  and 
satisfiictory,  that  she  did  not  know  of  the  deficiency  in  the  de- 
cree until  just  before  she  made  the  present  application.  Her 
attention  was  then  called  to  it,  because  the  defendant's  father 
had  died,  and  it  was  ascertained  that  the  defendant  would  take 
a  valuable  interest  in  the  residuary  estate  and  she  prepared  to 
ask  the  court's  assistance  under  the  decree.  It  is  true  the 
defendant  has  married  again.  He  represents  this  fact  by  an 
affidavit  which  fails  to  disclose  the  date  of  his  remarriage. 
Whether  the  marriage  took  place  before  or  after  the  present 
application,  does  not  definitely  appear  by  admissible  evidence. 
But  I  do  not  think  that  the  fact  of  his  remarriage  changes  the 
situation.  It  exhibits  the  defendant's  acquiescence  in  the  divorce. 
The  matter  of  the  amendment  will  not  disturb  the  divorce. 
The  decree  will  be  amended  without  being  opened,  either  by 
insertion  of  the  matter  in  the  decree  itself  or  by  a  supplemental 
order. 


54~  478  Thomas  McMichael 

s67    295 


Henry  C.  Webster  et  aL 


1.  The  vendor  of  real  estate  remained  in  possession  of  the  premises  after 
passing  of  the  title,  without  the  consent  of  the  vendee,  and  collected  some 
rents  which  accrued  after  such  conveyance. — Hdd^  that  in  the  foreclosure  oft 
consideration-monpy  mortgage  given  by  the  vendee  to  the  vendor,  the  vendee 
was  not  entitled  by  way  of  ofiiet  to  an  allowance  for  the  use  and  occupatioD 
of  the  premises  and  the  rent  received. 

2.  While  so  in  possession,  after  conveyance,  the  vendor  committed  waste 
upon  the  premises,  resulting  in  a  deterioration  of  their  value. — Hdd^  that  the 
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defendant  was  entitled  to  a  corresponding  abatement  upon  the  mortgage  given 
for  consideration  money. 

3.  The  premises  conveyed  were  a  farm,  consisting  of  four  lots,  bounding  on 
one  side  upon  a  tidal  stream.  The  call  of  the  description  of  one  course  of  one 
of  the  lots  was  along  the  course  of  the  creek  at  low-water  mark.  In  the  pre- 
liminary negotiations  the  vendor  falsely  asserted  that  the  farm  contained  one 
hundred  and  eighty-five  acres,  and  the  preliminary  written  contract  for  the 
sale  described  it  as  a  farm  containing  ^' about  one  hundred  and  eighty-five 
acres,  more  or  lees.*'  In  point  of  fact,  it  contained  one  hundred  and  forty- 
nine  acres  and  sixty-eight  hundredths,  by  actual  survey,  and  that  was  the  sum 
of  the  footings  of  the  four  lots  contained  in  the  description  in  the  deed  under 
which  the  vendor  held.  The  difference  between  one  hundred  and  forty-nine 
and  sixty-eight  hundredths  acres  and  one  hundred  and  eighty-five  acres  came 
to  the  attention  of  the  defendant  at  and  just  before  the  passing  of  the  title,  and 
the  vendor,  upon  inquiry  by  the  vendee,  declared  that  the  course  of  the  creek 
bad  been  changed  and  the  protecting  bank  along  its  side  had  been  pushed  out, 
80  that  the  quantity  of  one  hundred  and  eighty-five  acres  was  actually  included 
within  the  description.  This  statement  the  vendor  knew  to  be  false. — Hddf 
that  the  vendee  was  not  estopped  by  the  mention  of  acreage  in  the  convey- 
ance from  setting  up  the  fraudulent  representation  in  defence  to  a  foredosnre 
of  the  consideration-money  mortgage  and  being  allowed  an  abatement  therefor. 


This  is  a  bill  to  foreclose  a  mortgage  upon  land^  dated  the 
12th  of  November,  1894,  to  secure  $5,000  in  one  year,  with 
interest  semi-annually,  with  a  clause  providing  for  the  maturity 
of  the  principal  in  case  the  interest  was  not  paid.  Default  was 
made  in  the  payment  of  the  first  six  months'  interest,  and  this 
bill  was  filed  on  the  18th  of  July,  1895. 

The  answer  admits  the  making  and  execution  of  the  mort- 
gage, and  sets  up  several  defences,  which  may  be  stated  thus,  in 
the  inverse  order  of  their  importance: 

First.  That  the  mortgage  was  given  for  part  of  the  considera- 
tion money  of  the  conveyance  by  complainant  to  defendant  of 
the  mortgaged  premises,  and  that  the  complainant  remained  in 
possession  of  the  premises  for  several  months  after  the  convey- 
ance and  time  for  delivery  of  possession  had  passed,  and  claims 
for  use  and  occupation. 

Second.  That  he  collected  in  cash  certain  moneys  for  wharfage 
on  a  wharf  situate  on  the  mortgaged  premises,  which  accrued  after 
the  conveyance. 

Third.  That  while  so  in  possession,  after  the  conveyance,  he 
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committed  waste  upon  the  premises  by  cutting  and  carrying 
away  trees,  destroying  sheds  and  fences  and  removing  bridges. 

Fourth,  That  the  complainant  willfully  and  fraudulently  mis- 
represented to  the  defendant  the  quantity  of  land  to  be  conveyed, 
namely,  that  he  represented  the  mortgaged  premises,  which  con- 
sisted of  a  farm,  to  contain  one  hundred  and  eighty-five  acres, 
when,  in  point  of  fact,  it  contained  only  about  one  hundred  and 
fifty  acres. 

The  property  was  conveyed  by  the  complainant  to  the  defend- 
ant by  deed  dated  November  12th,  1894,  in  pursuance  of  a  con- 
tract in  writing  entered  into  between  them  on  the  17th  of 
October,  1894.  So  much  of  the  contract  as  supports  this  last 
defence  of  the  defendant  is  in  these  words  : 

"  The  party  of  the  first  part  agrees  to  sell  to  the  party  of  the  second  part  all 
that  farm,  buildings,  meadow  &c.,  situate  at  Borden's  Landing,  N.  J.,  con- 
taining about  one  hundred  and  eighty-five  acres,  more  or  leas." 

The  land,  as  described  in  the  title  deed  of  the  complainant,  is 
comprised  of  four  diflFerent  tracts,  which,  when  plotted,  block  in 
together  and  form  one  compact  piece.  These  four  tracts  are 
stated  in  the  deed  to  contain  respectively  one  hundred  and  thirty- 
four  hundredths  acres,  six  and  twenty-five  hundredths  acres, 
forty-one  and  ninety-seven  hundredths  acres,  one  and  twelve- 
hundredths  acres,  a  total  of  one  hundred  and  forty-nine  acres 
and  sixty-eight  hundredths  of  an  acre,  and  two  several  careful 
surveys  made  during  the  hearing  showed  that  it  contained  no 
more. 

The  farm  is  situate  on  the  southwest  side  of  Rancocas  creek, 
a  tidal  stream  in  Burlington  county,  and  about  six  miles  from 
its  debouch  into  the  Delaware  river. 

By  the  calls  in  complainant^s  title  deed  of  the  description  of 
the  tract  of  one  hundred  and  thirty-four  hundredths  acres  which 
bounds  on  the  creek,  the  line  runs,  as  is  usual  in  West  Jersey,  to 
low-water  mark,  and,  of  course,  includes  all  the  lands  between 
high  and  low- water  marks,  and  the  surveys  above  referred  to  also 
ran  to  low- water  mark.  The  course  along  the  river  is  given  in  the 
deed  without  courses  and  distances  thus,  "  thence  northward  and 
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northwesterly  along  the  several  courses  of  said  creek  or  river  to 
the  place  of  beginning/' 

Along  the  river,  the  farm  has  been  protected  from  the  overflow 
of  the  creek  by  an  artificial  berme-bank  running  parallel  with 
low-water  mark,  the  base  of  which  is  high-water  mark. 

Mr.  Charles  E,  Hendriokson,  for  the  complainant. 

Mr.  John  W.  WescoU  and  S.  Morris  Wain  (of  Philadelphia), 
for  the  defendants. 

Pitney,  V.  C. 

Both  the  parties  to  this  action  were,  at  the  time  of  the  occur- 
rences which  gave  rise  to  the  litigation,  engaged  in  real  estate 
transactions,  and  both  had  their  places  of  business  in  Philadel- 
phia, and  were  brought  together  by  a  real  estate  broker  of  Phila- 
delphia, acting  on  behalf  of  the  complainant,  named  Garretson, 
who  died  before  the  hearing  of  the  cause.  He  represented  the 
complainant  in  making  the  bargain.  The  defendant  was  assisted 
by  a  Mr.  Giraber,  a  member  of  the  bar  of  Philadelphia,  who 
also  died  before  the  hearing. 

The  original  contract  of  October  17th,  1894,  was  not  pro- 
duced, but  it  was  admitted  to  have  been  prepared  by  Mr. 
Grarretson.  It  was  executed  at  the  office  of  Mr.  Gimber,  in 
Philadelphia.  There  is  much  conflict  between  the  evidence  of 
the  complainant  and  the  defendant  as  to  the  occurrences  through- 
out the  transaction ;  and  I  may  say,  at  the  start,  that  judging 
from  the  manner  of  the  witnesses  and  all  the  developments  of 
the  hearing,  I  am  constrained  to  place  much  more  reliance 
upon  the  evidence  of  the  defendant  Webster  than  I  can  upon 
that  of  the  complainant,  McMichael.  McMichael  swears  that 
the  contract  was  written  in  Mr.  Gimber's  office  in  the  presence 
of  both  parties.  Webster  swears  that  it  was  brought  there  by 
Grarretson  and  the  complainant  already  prepared.  I  adopt  Mr. 
Webster^s  statement.  So  that  the  complainant  is  clearly  re- 
sponsible for  the  quantity  of  one  hundred  and  eighty-five  acres 
expressed  in  the  contract. 

31 
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The  parties  met  on  the  premises  a  few  days  before  the  execu- 
tion of  the  contract,  and  on  inquiry  by  the  defendant,  the  com- 
plainant, as  defendant  swears,  and  I  believe  him,  stated  that  the 
farm  contained  one  hundred  and  eighty-five  acres  and  more.  The 
complainant  denies  this,  but  faintly,  if  at  all.  In  fact,  he  admits 
that  he  did  say  that  it  contained  about  that  amount.  He  says, 
however,  that  when  the  moment  of  the  execution  of  the  contract 
arrived,  he  strongly  objected  to  naming  one  hundred  and  eighty- 
five  acres  as  the  contents,  and  only  consented  after  an  explana- 
tion by  his  broker,  Mr.  Grarretson,  that  it  made  no  difference,  as 
it  was  stated  to  be  "  about  one  hundred  and  eighty-five  acres, 
more  or  less.''  He  swears  that  this  discussion  took  place  in 
Webster's  presence.  This  is  denied  by  Webster,  and  I  accept 
his  denial  as  worth  more  than  complainant's  assertion,  not  only 
because  he  is  the  more  reliable  witness,  but  because  his  conduct, 
immediately  after  he  discovered  the  shortage,  indicates  that  he 
relied  upon  the  quantity  as  a  material  matter. 

The  effect  of  complainant's  evidence  on  this  part  of  the  case, 
however,  is  to  show  that  he  did  not  execute  the  contract  unad- 
visedly and  without  knowing  its  contents  and  considering  its 
effect. 

The  deed  of  conveyance  under  which  the  complainant  held 
the  farm  was  not  produced  or  shown  to  the  defendant  or  his 
counsel,  so  far  as  appears,  at  any  time  until  after  the  contract 
was  signed. 

The  primary  and  important  question  to  be  determined  is 
whether  or  not  this  representation  of  quantity  was  made  through 
a  mistake  based  upon  an  honest  supposition  that  the  &rm  actu- 
ally contained  that  quantity  of  land,  or  whether  it  was  willfully 
and  knowingly  false,  and  made  for  the  purpose  of  influencing 
the  defendant  to  purchase  the  property. 

I  am  unable  to  find  anywhere  in  the  case  the  least  evidence 
to  support  the  theory  that  the  complainant  had  any  ground 
whatever  to  suppose  that  his  farm  contained  any  more  than  the 
sum  of  the  acreage  expressed  in  the  deed.  There  was  not  the 
least  dispute  or  doubt  about  the  boundaries.  It  was  flanked  on 
two  sides  by  a  public  highway,  on  the  third  by  the  creek  and 
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on  the  fourth  by  a  well-defined  line  of  partition  with  the  adjoin- 
ing owner.  The  description  of  the  line  along  the  creek  infer- 
entially  called  for  low-water  mark,  and  could  not  possibly  go 
beyond  it.  There  was  no  contention,  or  room  for  any,  that  there 
was  any  mistake  in  the  computed  areas  stated  in  the  deed  by 
which  the  actual  contents  were  understated. 

But,  in  fact,  no  contention  was  made  by  the  complainant  that 
he  thought  that  the  several  contents  as  stated  in  his  deed  were 
in  anywise  erroneous.  He  at  first  put  himself  upon  the  ground 
that  the  creek  had  changed  its  course  along  his  line,  and  that  a 
new  berme-bank  had  been  built  along  the  creek  subsequent  to 
the  origin  of  the  description  contained  in  the  deed,  and  that  by 
that  means  more  land  had  been  taken  in.  But  there  was  not 
the  least  evidence  to  show  any  such  change  of  course  or  that  the 
new  berme-bank  pushed  the  low-water  mark  into  the  creek  a 
particle.  The  evidence  shows  that  at  one  end  the  new  bank  was 
further  away  from  the  creek  than  the  old  one,  and  that  at  the 
other  end  it  was  somewhat  nearer. 

The  complainant^s  evidence  tended  to  show,  but  not  in  a  satis- 
factory manner,  that  at  one  end  the  acreage  inside  of  the  new 
berme-bank  was  increased  by  five  acres  and  one-half,  and  on  the 
other  end  the  proof  is  clear  that  it  was  diminished  about  an  acre. 
But  such  change  did  not  affect  the  low-water  mark  a  particle, 
nor  had  the  complainant  the  least  ground  to  suppose  that  it  did. 
And  so  far  as  regards  the  acreage  within  the  bank,  the  change 
would  make  an  increase,  at  best,  of  not  more  than  four  acres. 
But  a  change  in  the  bank  would  not  necessarily  change  the  low- 
water  mark,  which  could  result  only  from  a  change  in  the  bed 
of  the  creek. 

After  the  conveyance  was  passed  and  the  transaction  closed 
under  circumstances  presently  to  be  stated,  and  the  defendant 
had  discovered  the  deficiency  in  acreage,  he  notified  the  com- 
plainant and  demanded  reparation,  and  the  complainant  then 
stated  to  him  (defendant)  that  the  one  hundred  and  eighty-five 
acres  were  all  there,  and  would  so  appear  by  a  new  survey,  and 
that  it  was  to  be  found  by  this  increase  of  land  taken  in  by  a 
new  bank. 
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At  the  hearing  complainant  produced  a  rough,  inartistic  map 
made  by  himself  from  measurements  which  he  swore  were  made 
by  himself  shortly  after  the  date  of  the  conveyance,  by  which  he 
shows  a  strip  of  land  outside  of  the  bank,  between  that  and  low- 
water  mark,  containing  about  forty  acres.  He  made  it  up  in 
this  wise :  he  made  the  length  along  the  creek  eight  thousand 
nine  hundred  and  twenty  feet  (the  actual  distance  is  about  four 
thousand  feet),  and  the  average  width  of  the  strip  between  high 
and  low  water  one  hundred  and  ninety-six  feet,  which  made,  as 
he  swore,  forty  acres  of  land,  and  he  swore  positively  that  there 
is  an  average  of  more  than  two  hundred  feet  in  width  from  the 
bank  to  low-water  mark. 

Now,  the  base  of  the  bank  is  at  high-water  mark,  and  a  care- 
ful measurement,  taken  at  an  extremely  low  tide,  shows  the  con- 
tents of  the  strip  between  high  and  low-water  mark  to  be  seven 
acres  and  seven-hundredths,  leaving  one  hundred  and  forty-two 
acres  within  and  including  the  bank.  Another  measurement, 
taken  at  ordinary  low-water  tide,  makes  the  strip  between  high 
and  low  water  five  acres  and  sixty-one  hundredths;  and  the 
proo&  show  that,  in  order  to  include  one  hundred  and  eighty- 
five  acres,  substantially  the  whole  bed  of  the  creek  would  be 
taken  in;  that  it  would  require  eleven  feet  in  width  and  the 
whole  length  on  the  creek  to  make  one  acre,  or  three  hundred 
and  eighty-five  feet  in  width  to  make  thirty-five  acres.  The 
average  width  of  the  creek  is  about  four  hundred  feet. 

No  attempt  was  made  by  the  complainant,  although  he  had 
ample  time  and  opportunity,  to  overcome  these  carefiil  measure- 
ments made  by  the  defendant's  surveyors,  of  the  last  one  of 
which  he  had  previous  notice  and  an  invitation  to  be  present 

The  result  of  these  measurements  shows  clearly  that  the  com- 
plainant deliberately  attempted,  by  means  of  a  grossly  untruth- 
ful map,  to  mislead  the  court,  and  to  thereby  justify  his  assertion 
that  there  were  one  hundred  and  eighty-five  acres  in  the  tract. 

Moreover,  on  the  question  of  fraud,  there  is  direct  evidence. 
John  Flasket,  who  lived  in  the  neighborhood,  testified  that  in 
a  conversation  with  the  complainant  shortly  afler  the  sale,  in 
speaking  of  it  he  said :  '^  There  was  a  little  humbugging,  but 
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there  was  so  much, '  more  or  less,'  and  that  settled  it ;  that  he 
sold  it  for  'more  or  less/''  emphasizing  the  words  "more  or 
leaaJ' 

I  conclude,  from  a  consideration  of  all  the  circumstances,  that 
the  representation  of  acreage  was  made  by  the  complainant 
fraudulently,  and  that  the  case  is  brought  within  the  canon  laid 
down  by  the  late  Judge  Parker,  speaking  for  the  court  of  errors 
and  appeals,  in  Melick  v.  Dayton,  7  Stew.  Eq,  £4^  (at  p.  ^49), 
where  he  says :  '^  There  is  no  doubt  that  the  question  of  abate- 
ment can  be  raised  by  a  mortgagor,  by  answer  in  foreclosure 
proceedings,  and,  under  certain  states  of  facts,  deduction  from  the 
mortgage  will  be  ordered  to  the  extent  of  the  value  of  the  defi- 
ciency. If  a  vendor /rawdu&ntfy  represents  the  number  of  acres 
to  be  greater  than  the  actual  number  conveyed,  and  thereby 
induces  the  vendee  to  give  more  for  the  tract  than  he  otherwise 
would,  the  vendee  is  entitled  to  an  abatement.  Abatement  will 
also  be  made  where  there  is  gross  mistake.  Gross  mistake  is 
where  the  difference  between  the  actual  and  the  estimated  quan- 
tity of  land  represented  is  so  great  as  to  clearly  warrant  the 
conclusion  that  the  parties  would  not  have  contracted  had  they 
known  the  truth."  It  is  hardly  necessary  to  say  that  a  differ- 
ence of  thirty-five  acres  in  a  farm  of  one  hundred  and  fifty  acres 
would  be  a  '^  gross  mistake,"  and  cannot  be  overcome  by  the  use 
of  the  words  "  about "  and  "  more  or  less." 

But  the  answer  mainly  relied  upon  by  the  complainant  to  this 
part  of  the  defendant's  case  is  that  the  defendant  had  notice  of 
the  actual  quantity  of  land  comprised  in  the  conveyance  before 
the  transaction  was  closed,  and  had  an  opportunity  to  recede 
from  the  contract,  and  is,  therefore,  estopped  from  setting  up 
this  defence.  This  renders  necessary  a  consideration  of  the  cir- 
cumstances attending  the  transfer  of  title. 

The  transaction  was  not  an  ordinary  sale  for  cash,  but  an 
exchange  of  properties — that  is,  the  defendant  conveyed  to  the 
complainant  certain  real  estate  in  or  near  the  city  of  Philadel- 
phia in  exchange  for  this  farm.  After  the  preliminary  contract 
had  been  executed  the  transaction  took  this  course :  The  com- 
plainant handed  to  Mr.  Gimber,  counsel  for  the  defendant,  the 
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deed  under  whicli  he  claimed  title  to  the  farm,  made  to  him  by 
one  Craig,  dated  September  2d,  1890,  and  in  that  document  is 
found  the  description  of  the  laud  in  the  four  tracts  before  referred 
to.  The  defendant  delivered  to  the  complainant  the  title  papers 
to  the  lands  which  he  agreed  to  convey  to  the  complainant. 
Each  party,  of  course,  wished  to  examine  the  title  of  the  other, 
and  it  was  agreed  that  each  party  should  prepare  the  conveyance 
which  he  expected  the  other  to  execute.  This  cast  upon  Mr. 
Giml)er  the  burden  of  examining  the  complainant's  title  to  the 
farm  and  preparing  the  conveyance  from  the  complainant  to  the 
defendant.  In  order  to  the  proper  carrying  out  of  the  trans- 
action it  became  necessary  for  the  defendant  to  procure  a  loan  on 
the  premises  in  question,  and  Mr.  Gimber  agreed  to  advance  the 
money,  but  required  a  guarantee  of  the  title  from  a  title  guarantee 
company,  and  for  that  purpose  lodged  complainant's  deed  with 
the  Real  Estate  Title  Insurance  and  Trust  Company  of  Phila- 
delphia. The  delivery  of  the  deed  to  the  insurance  company, 
and  the  signing  of  the  formal  application  for  insurance,  was 
made  by  a  Mr.  Frank  Benham,  a  clerk  of  Mr.  Gimber.  There 
was  some  discrepancy  in  the  testimony  as  to  what  occurred  on 
that  occasion.  Mr.  Benham  swears  that  he  took  the  complain- 
ant's deed  to  the  insurance  company,  handed  it  to  the  pro|»er 
clerk  and  signed  an  application  in  blank  and  left  the  clerk  to 
fill  up  the  description  himself  from  the  deed,  so  that  he  (Benham) 
did  not  discover  that  the  quantity  of  land  described  in  the  deed 
was  less  than  one  hundred  and  fifty  acres,  and  further,  that  the 
application  was  to  insure  a  farm  of  one  hundred  and  eighty-five 
acres.  In  contradiction  of  Mr.  Benham,  two  clerks  in  the 
insurance  company's  office  swore  that  the  description  in  the 
application  was  filled  up  by  the  insurance  company's  clerk  in 
the  presence  and  by  the  dictation  of  Mr.  Benham,  who  read 
from  the  deed  for  that  purpose,  and  there  is  nothing  on  the  face 
of  the  written  application  which  was  produced  to  show  that  one 
hundred  and  eighty-five  acres  were  mentioned.  I  am  inclined 
to  think  that  Mr.  Benham  is  mistaken  in  his  recollection,  but  I 
do  not  think  that  it  was  anything  more  than  an  honest  mistake. 
The  description  in  the  application  is  abbreviated  and  in  effect 
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Simply  states  the  four  lots  by  the  amount  of  their  acreage. 
There  is  nothing  to  show,  or  lead  to  the  belief,  that  either  Mr. 
Benham  or  Mr.  Gimber,  at  or  before  that  time,  had  footed  up 
the  acreage  of  the  four  tracts  so  as  to  ascertain  the  sum  of  the 
four. 

The  regular  course  of  business  in  such  transactions  is  for  the 
insurance  company  to  make  a  preliminary  examination  of  the 
title  and  send  to  the  applicant  a  paper  called  a  '^  settlement  cer- 
tificate,'' which  shows  the  present  condition  of  the  title  and  the 
encumbrances  thereon. 

The  object  of  this  is  to  enable  the  parties  to  pass  the  title  with 
safety,  after  which  the  conveyances  are  recorded,  the  searches  con- 
tinued down  and  the  policy  of  insurance  issued.  In  this  case  the 
settlement  certificate  is  dated  November  10th,  1894,  and  was  re- 
turned on  or  about  that  day  to  Mr.  Gimber,  with  the  complain- 
ant's deed,  to  enable  him  (Gimber)  to  prepare  the  conveyance. 

Mr.  Benham  swears  that,  according  to  his  recollection,  when 
the  settlement  certificate  came  in  he  first  learned  that  the  quan- 
tity of  land  was  less  than  one  hundred  and  eighty-five  acres ; 
that  it  was  so  reported  to  him  by  the  insurance  company.  I 
am  satisfied  that  that  occasion  was  the  first  that  he  or  Mr. 
Gimber  knew  of  it,  but  I  think  he  was  probably  mistaken  as  to 
the  mode  in  which  the  same  came  to  their  knowledge.  I  think  it 
was  brought  to  Mr.  Gimber's  attention  by  his  then  looking  over 
the  settlement  certificate  and  deed  for  the  first  time  with  care. 

In  the  settlement  certificate  are  these  words :  "  Contents  will 
be  insured  as  more  or  less  unless  survey  is  produced,"  and  a 
short  description  of  the  land  gives  the  four  tracts  with  their 
several  contents,  but  not  footed  up  to  show  the  total. 

More  than  that,  a  Mr.  Henry,  who  was  the  conveyancer 
chosen  by  the  complainant  to  prepare  his  conveyance  and. 
attended  to  the  passing  of  the  title,  swears  that  he  had  an  inter- 
view with  Mr.  Gimber,  after  the  settlement  certificate  came  in, 
in  which  the  subject  was  first  discussed.  So  I  think  the  weight 
of  the  evidence  is  that  Mr.  Gimber  knew  of  the  apparent  dis- 
crepancy before  the  conveyance  was  passed.  Mr.  Webster  (the 
defendant),  however,  swears,  and  I  believe  him,  that  he  did  not 
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hear  of  it  either  from  Mr.  Gimber  or  any  other  source  until 
after  the  affair  was  closed.  He  swears  that  he  and  his  wife 
executed  the  deed  and  mortgage  and  handed  them  to  Mr.  Gim- 
ber on  the  morning  of  the  13th  of  November;  that  the  amount 
to  be  paid  in  cash  was  then  ascertained ;  that  he  left  his  check 
for  it  and  left  the  city  for  the  country  before  the  matter  was 
entirely  closed,  and  without  any  knowledge,  as  I  have  said,  of 
the  shortage ;  that  a  few  days  afterwards  he  called  at  Mr.  Gim- 
ber's  office  and  then,  for  the  first,  learned  from  Mr.  Gimber  of 
the  shortage,  and  that  they  immediately  called  in  Mr.  McMichael, 
the  complainant,  and  had  an  interview  on  the  subject;  that  he 
(McMichael)  then  stated  distinctly  that  the  actual  acreage,  not- 
withstanding what  was  stated  in  the  description,  was  one  hun- 
dred and  eighty-five  acres,  and  that  he  would  show  it  and  make 
it  right.     The  language  imputed  to  him  by  Mr.  Webster  is: 

"  I  will  make  that  good ;  the  ground  is  there ;  we  will  have  it  suireyed, 
and  I  will  make  it  good.  He  said  the  acreage  was  there,  but  if  not  that  he 
would  make  it  good  by  other  means." 

The  effect  of  Mr.  Webster's  evidence  is  that  Mr.  McMichael 
stated  to  him  that  he  had  built  a  new  bank  around  the  marsh 
and  had  taken  in  a  quantity  of  land  not  reclaimed  when  the  sur- 
vey was  made  upon  which  the  acreage  in  the  deed  was  based. 
In  this  statement  Mr.  Webster  is  sustained  by  Mr.  Gimber's 
clerk,  Benham,  who  swears  that  he  heard  Mr.  Webster  say  on 
several  occasions  that  there  were  one  hundred  and  eighty-five 
acres  within  the  bank,  and  that  if  it  was  not  there  he  would 
make  it  up ;  and  that  afterwards  and  after  defendant  had  bad 
his  survey  made  (in  the  same  year,  1894,  by  a  surveyor  who  was 
out  of  the  state  at  the  time  of  the  hearing)  and  the  result  stated 
to  the  complainant,  he  attempted  to  make  it  up  by  showing  by 
the  map  which  he  had  that  the  land  was  outside  of  the  bank, 
and  between  that  and  low-water  mark  instead  of  inside  the  bank 
as  first  stated.  Benham  says  that  this  first  statement  of  com- 
plainant, that  the  acreage  was  within  the  bank,  was  made  in 
Gimber's  office  about  a  week  after  the  deeds  were  passed,  when 
he  was  called  there  to  meet  Mr.  Gimber  and  the  defendant  about 
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this  matter  of  shortage,  and  that  it  was  repeated  on  several  occa- 
sions and  adhered  to  until  defendant's  survey  proved  the  con- 
trary, when  he  shifted  his  ground  by  attempting  to  make  it  up 
outside  of  the  bank  and  between  that  and  low- water  mark. 

Mr.  Henry,  the  complainant's  solicitor  above  mentioned, 
swears  that  the  interview  between  him  and  Gimber,  in  which 
Gimber  called  his  attention  to  the  shortage  in  acreage,  took 
place  on  Saturday,  the  10th  of  November,  or  Monday,  the  12th, 
as  the  title  finally  passed,  I  think,  on  the  14th  or  16th.  In 
this  I  think  he  is  mistaken,  because  Mr.  Webster  swears  posi- 
tively that  he  did  not  hear  of  it  from  Mr.  Gimber  before  he  left; 
on  the  13th,  and  Mr.  Henry  swears  that  while  the  deeds  were 
all  ready  for  delivery  on  the  13th,  and  they  met  for  the  purpose 
of  passing  them,  and  the  amount  to  be  paid  was  agreed  upon, 
yet  the  deeds  were  not  passed  on  that  day  but  on  a  subsequent 
day,  when  Mr.  Gimber,  being  asked  whether  Mr.  Webster  was 
satisfied  (about  the  shortage),  replied  that  he  had  not  be«n  able 
to  hear  from  him,  but  he  guessed  it  would  be  all  right.  This 
shows  that  after  Mr.  Gimber  discovered  the  shortage  he  tried  to 
communicate  with  Mr.  Webster  on  the  subject. 

Now  let  us  inquire  what  passed  between  Mr.  Henry  and  Mr. 
Gimber  (as  I  think  on  November  13th,  after  Webster  left)  with 
regard  to  the  shortage  in  quantity.  This  is  the  language  used 
by  Mr.  Henry : 

*'  Mr.  Gimber  told  us  that  there  woald  not  be  any  settlement  on  that  daj 
and  referred  to  a  settlement  certificate.  He  said,  *  I  see  that  we  only  get  one 
hundred  and  fortj-nine  acres  and  a  fraction.'  McMichael  said  that  he  thought 
there  was  more  than  that ;  that  he  ran  to  low-water  mark  in  the  creek ;  thai 
there  had  been  some  land  made  by  change  in  the  course  of  the  ereekj  and  thai  his  new 
bank  was  further  out  than  the  old  bank  toas;  but  he  said  that  it  didn't  make  any 
difierence ;  it  was  not  too  late,  and  there  was  no  harm  done  yet  if  Mr.  Gimber 
was  not  satisfied." 

Upon  that  subject  he  says : 

"There  was  nothing  done  until  the  following  day,  when  we  called  upon  Mr. 
Gimber,  McMichael  and  myself  did,  and  I  believe  he  was  to  hear  from  Mr.  Web- 
ster, and  he  then  told  us  that  he  hadn't  heard  from  him,  but  that  he  would  not 
wait  any  longer,  he  would  take  the  responsibility  of  delivering  the  papers — 
the  deeds — himself,  and  he  did  deliver  them,  and  told  us  it  was  all  right,  and 
he  could  record  the  papers  and  consider  the  matter  settled." 
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That,  he  says,  was  after  the  day  when  Mr.  Webster  was  there 
to  leave  his  deed  and  mortgages,  properly  executed,  after  which 
he  left;  for  the  country. 

Now  the  fact  that  Mr.  Gimber  had  tried  to  hear  from  Mr. 
Webster  about  the  acreage  indicates  that  he  had  learned  of  the 
shortage  after  Mr.  Webster  left.  This  witness,  Mr.  Henry, 
though  he  had  been  for  years  employed  professionally  by  the 
complainant,  and  would  naturally  be  interested  on  the  side  of 
his  client,  gave  his  evidence  in  a  manner  that  leads  me  to  believe 
that  it  is  fairly  reliable.  McMichaePs  account  of  the  interview 
makes  it  much  stronger  for  him,  but  for  reasons  already  stated 
I  place  no  reliance  whatever  on  his  evidence. 

It  appears  that  as  soon  as  Mr.  Webster  returned  from  the 
country,  which  was  in  about  a  week,  Mr.  Gimber  called  his 
attention  to  the  amount  of  acreage  stated  in  the  deed,  and  caused 
a  letter  to  be  sent  to  the  complainant  to  come  to  his  (Gimber's) 
office  and  meet  the  defendant;  that  the  complainant  did  come, 
and  that  then  he  made  the  statements  and  promises  which  are 
testified  to  by  the  defendant  and  Mr.  Benham ;  that  the  defend- 
ant, shortly  after  that,  went  on  and  had  a  survey  made,  which 
(though  not  proven  in  court  by  reason  of  the  absence  of  the  wit- 
ness, and  was  over  and  above  the  two  made  at  the  hearing) 
showed  the  acreage  to  be  but  one  hundred  and  fifty  acres,  and 
communicated  that  to  the  complainant;  and  then  the  complain- 
ant, as  hereinbefore  stated,  declared  that  the  acreage  was  there 
and  pretended  to  make  the  measurements  and  did  make  the  map 
to  which  I  have  already  referred. 

The  question  is  whether  what  occurred  between  Mr.  Henry 
and  McMichael,  on  the  one  side,  and  Gimber,  acting  for  the 
defendant,  on  the  other  side,  on  or  about  the  13th  of  November, 
created  an  equitable  bar  against  the  defendant  setting  up  this 
defence.  I  think  it  did  not.  The  complainant  did  not  state  or 
admit  to  Mr.  Gimber  that  the  whole  number  of  acres  mentioned 
in  the  contract,  namely,  one  hundred  and  eighty-five,  was  not 
actually  contained  within  the  description  in  the  deed  and  would 
pass  thereby,  but  declared  that  the  quantity  was  actually  there, 
and  it  will  be  observed  that  by  reason  of  one  of  the  courses  run- 
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ning  along  the  low-water  mark  of  the  stream  it  was  impossible 
to  ascertain  whether  this  allegation  was  true  or  not  without  an 
actual  survey  on  the  ground. 

Now  Mr.  Henry  reports  his  client  as  saying  that  tiie  course 
of  the  creek  had  been  changed  and  that  the  embankment  had  been 
put  farther  out,  whereby  the  quantity  of  land  was  increased^ 
which  was,  in  effect,  saying  that 

''When  that  measurement  was  made  which  resulted  in  the  acreage  con- 
tained in  that  deed  from  Craig  to  me,  there  may  have  been  only  one  hundred 
and  forty-nine  acres  and  a  fraction  there,  but  since  that,  by  the  change  in  the 
course  of  the  stream  and  the  pushing  out  of  the  embankment,  the  quantity 
has  increased,  so  that  my  original  representation  contained  in  the  contract  of 
sale  is  true.^ 

Now  Mr.  Gimber  had  a  right  to  rely  upon  that.  The  lime 
for  the  closing  of  the  transaction  was  close  at  hand.  Only  a  day 
or  two  remained.  His  client  was  in  the  country.  The  state- 
ment of  Mr.  McMichael  was  not  of  a  mere  matter  of  judgment 
but  of  a  positive  fact,  namely,  a  change  in  the  course  of  the 
creek  and  an  advance  of  the  low-water  line  and  of  the  embank- 
ment, making  an  increased  acreage. 

Now  it  seems  to  me  too  clear  for  argument  that  it  does  not  lie 
in  the  mouth  of  Mr.  McMichael  to  say,  "  You  should  not  have 
believed  me  or  relied  upon  my  statement,  but  should  have  gone 
on  the  ground  and  made  a  measurement.*'  On  the  contrary, 
under  these  circumstances,  I  think  that  Mr.  Gimber  was  justi- 
fied in  accepting  McMichaePs  assurance  as  to  quantity.  And 
here  it  is  to  be  observed  that  there  was  no  necessity  to  change 
the  description,  for  if  it  were  found  that  in  running  the  course 
along  the  creek  the  actual  quantity  of  one  hundred  and  eighty- 
five  acres  instead  of  one  hundred  and  forty-nine  acres  would  be 
contained,  it  would  pass  by  the  new  deed,  notwithstanding  the 
quantity  was  stated  at  a  less  amount  than  was  actually  contained 
within  its  limits. 

Then  what  occurred  about  a  week  after  the  defendant's  return 
from  the  country,  is  significant.  The*  complainant,  when  called 
upon,  did  not  say 
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**  Why,  you  knew  all  about  this  beforehand ;  you  knew  there  were  only  one 
hundred  and  forty-nine  acres  there,  and  accepted  the  conveyance  by  yoar 
attorney,  Mr.  Gimber,  on  that  basis,'' 

but,  on  the  contrary,  insisted  that  the  whole  quantity  was  there 
and  would  so  prove  on  a  survey,  and  then,  when  the  survey 
showed  that  it  was  not  there,  that  even  when  going  to  low-water 
mark  there  were  no  more  than  one  hundred  and  forty-nine  acres, 
and  at  high-water  mark  only  about  one  hundred  and  forty-two 
acres,  he  resorted  to  the  miserable  fetch  of  attempting,  by  a  false 
map,  to  show  forty  acres  between  high  and  low-water  mark, 
thereby  taking  in  the  whole  bed  of  the  stream. 

The  remarks  I  made,  and  the  authorities  cited  in  IhAmer  v. 
Houpty  8  Dick.  Ch.  Rep,  6^6  (at  p.  6S6  et  seq.),  seem  to  me  to 
apply  with  more  or  less  force  to  this  case.  It  is  not  worth  while 
to  repeat  them. 

There  can  be  no  doubt  but  that  the  quantity  of  land  influenced 
the  defendant  in  the  bargain.  He  swears  distinctly  that  the 
complainant  stated  to  him  that  the  land  was  worth  $200  an  acre, 
and  some  of  it  $250  an  acre,  for  farming  purposes.  And  while 
the  farm  was  not  sold  by  the  acre,  yet  its  fertility  was  discussed 
and  highly  commended  by  the  complainant,  and  its  value  con- 
sisted chiefly  in  its  use  for  farming  purposes,  in  which  case,  of 
course,  acreage  counts.  Hence,  the  presumption  must  be  that 
the  amount  of  acreage,  in  the  absence  of  proof,  influenced  the 
defendant's  mind.  It  is  here  impossible,  of  course,  to  say,  as 
was  said  in  Melick  v.  Dayton,  that  the  relative  quantity  is  so 
small,  taken  in  connection  with  other  circumstances,  as  to  show 
that  it  did  not  influence  the  mind  of  the  purchaser. 

The  conclusion  at  which  I  have,  for  these  reasons,  arrived,  is 
that  the  defendant  is  entitled  to  an  abatement  from  the  mortgage 
on  account  of  its  shortage  of  acreage,  and  the  only  remaining 
question  is  on  what  basis  it  should  be  ascertained.  Defendant 
claims  that  it  should  be  at  the  rate  of  $151  an  acre,  which  is  the 
rate  by  the  acre  at  which  the  property  was  priced.  The  con- 
sideration mentioned  is  $28,000,  which,  for  one  hundred  and 
eighty-five  acres,  is  a  little  over  $151  an  acre.  But  I  am  unable 
to  come  to  that  conclusion.     In  the  first  place,  it  does  not  appear 
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with  safiScient  certainty  that  the  price  natned  in  the  deed  was 
fixed  as  the  actual  value  of  the  property,  in  the  same  manner  as 
it  would  be  if  the  transaction  had  been  one  for  cash  instead  of 
an  exchange  of  properties.  In  the  next  place,  such  a  valuation 
leaves  out  of  account  the  buildings  and  fixed  improvements,  the 
value  of  which  was  not  shown  by  any  proof.  Taking  all  the 
evidence  together,  I  am  inclined  to  think  that  $100  an  acre,  or 
?3,500,  should  be  credited  on  the  mortgage  as  of  the  day  it 
bears  date. 

Against  this  result  the  complainant  makes  the  point  that  the 
mortgage  can  only  be  treated  as  a  consideration-money  mortgage 
to  the  extent  of  $2,500,  because,  by  the  original  contract,  $2,500 
was  to  be  paid  in  cash  by  the  defendant  to  the  complainant  and 
included  in  this  mortgage.  Beside  that,  a  certain  mortgage  on 
defendant's  property,  which  he,  by  the  contract,  should  have 
paid  and  removed,  and  certain  taxes  and  assessments,  amounting 
in  all  to  $2,500  more,  the  defendant  failed  to  remove,  and  the 
complainant  was  obliged  to  assume  those  and  include  them  in 
this  mortgage,  and  in  that  way  the  amount  was  raised  to  $6,000. 
But  I  am  unable  to  adopt  that  view.  When  the  parties  came 
to  settle  the  amount  to  be  paid  by  the  one  to  the  other,  it  was 
found  that,  counting  the  encumbrances  on  the  defendant's  prop- 
erty, it  would  fall  short  of  paying  the  complainant  the  amount 
of  $28,000  by  $5,076  and  some  cents,  whereupon  this  mortgage 
was  made  and  the  $76  and  odd  cents  paid  in  cash.  The  whole 
affair  was  a  single  transaction,  and  I  am  unable  to  perceive  how 
the  mortgage  is  anything  other  than  a  consideration-money 
mortgage  to  its  whole  extent,  and  will  so  hold. 

The  other  matters  set  up  by  the  answer  can  shortly  be  dis- 
posed of.  With  regard  to  the  use  and  occupation  of  the  prem- 
ises, I  hold  that  it  is  a  mere  matter  of  ofiset,  and  cannot  come  in 
here  under  the  ruling  of  the  court  of  errors  and  appeals  in  Cori- 
ell  V.  Brovrrty  6  Dick,  Ch.  Rep.  753,  which  binds  me. 

The  same  with  regard  to  the  few  dollars  that  were  collected 
for  wharfage  while  the  complainant  remained  in  possession. 

With  regard  to  waste  committed  by  the  complainant,  I  am  of 
the  opinion  that  it  comes  in  under  the  same  principle  as  the 


Digitized  by  LjOOQ  IC 


494  CASES   IN  CHANCERY.  [64  Eq. 

McMichael  v.  Webster. 

shortage  in  the  acreage  of  the  land  and  should  be  allowed  for. 
It  was  a  willful  diminution  in  value  wrought  by  the  complain- 
ant while  mortgagee  in  possession  of  the  mortgaged  premises,  by 
which  they  were  rendered  less  valuable.  And  while  I  have  been 
unable  to  find  any  direct  authority  upon  the  subject,  and  none 
was  cited  by  counsel,  I  think  allowance  should  be  made  for  the 
waste.  And  without  going  into  the  evidence  on  this  point, 
which  was  voluminous  and  quite  contradictory,  I  will  state  my 
conclusion,  briefly,  to  be  that  the  complainant  did,  after  the  con- 
tract of  October  17th,  and  I  think  in  the  main  after  the  deed 
passed  and  while  he  was  in  possession,  cut  divers  cedar  trees  and 
remove  them  from  the  premises,  carefully  concealing  the  stumps 
and  removing  the  brush,  so  as  to  prevent  the  discovery  of  their 
cutting ;  that  he  tore  down  some  sheds  and  removed  some  plank- 
ing from  the  bridges  and  some  other  articles  about  the  premises 
which  should  fairly  be  treated  as  fixtures.  But  I  think  that  the 
damage  to  the  pi*emises  by  so  doing  has  been  overestimated  by 
the  defendant's  witnesses,  and  that  $100  will  cover  the  whole. 
In  arriving  at  that  sum,  I  estimate  the  cedar  trees  cut  at  their 
full  value,  and  I  think  that  the  defendant  is  entitled  to  have 
them  so  estimated  as  against  the  complainant,  for  the  reason  that 
they  were  growing  trees  and  steadily  increasing  in  value,  and 
the  injury  to  the  farm  by  their  removal  was  probably  much 
greater  than  the  present  selling  value  of  the  trees  when  cut 

If  either  party  is  not  satisfied  with  my  estimate  of  the  differ- 
ence in  value  l)etween  the  farm  as  it  stood  and  what  it  would 
have  been  if  it  had  contained  one  hundred  and  eighty-five  acres, 
there  may  be  a  reference  for  that  purpose.  But  if  neither  party 
asks  for  a  reference,  I  will  advise  a  decree  for  the  complainant 
for  $1,400,  with  interest  from  the  date  of  the  mortgage  and  the 
costs  of  the  suit,  not  including  the  cost  of  witness  fees  and  pro- 
cess therefor,  but  including  the  cost  of  one  copy  of  the  evidence 
which  was  written  out  for  the  use  of  the  court  and  necessary  for 
the  determination  of  the  cause. 
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Kate  M.  Riley 

V. 

Charles  E.  Allen,  executor  Ac.  of  Joseph  K.  Riley, 
deceased,  et  al. 

A  man  promised  his  daughter-in-law  that  if  she  wonld  conyej  to  him  a 
certain  tract  of  land  he  would,  bj  his  will,  give  to  her  and  her  husband  each 
the  interest  of  $25,000  during  their  several  lives.  On  the  strength  of  that 
promise  the  daughter-in-law  and  her  husband  conveyed  to  him  the  land  in 
question.  He  died  testate  of  a  will  by  which  he  failed  to  fulfill  his  promise, 
but  disposed  of  his  property  otherwise  for  the  benefit  of  the  infant  children  of 
his  son  and  daughter-in-law.  The  daughter-in-law  filed  a  bill  against  her 
children,  praying  that  the  conveyance  from  her  to  her  father-in-law  might  be 
set  aside,  and  for  other  relief. — ifcW,  that  her  proper  remedy  was  either,  first, 
by  action  at  law  against  her  father-in-law's  estate  for  damages  for  the  breach 
of  his  contract,  or  second,  by  bill  in  equity  praying  for  the  specific  performance 
of  the  contract  to  establish  the  two  funds,  and  that  the  land  conveyed  might 
stand  as  security  for  the  sums,  and  that  she  could  only  have  the  alternative 
relief  of  rescission  and  reconveyance  at  the  option  of  the  defendants,  if  they 
were  adults,  or  by  the  consent  of  the  court  as  guardian  of  the  infants.  As  it 
appeared  in  this  case  that  it  was  not  to  the  interest  of  the  children  to  have  the 
funds  established  but  to  give  the  relief  sought  for,  it  was  so  decreed. 


Final  bearing  on  pleadings  and  proofs  taken  before  a  master. 
Mr.  Howard  Carrow,  for  tbe  complainant. 
Mr.  Enoch  S.  Fogg,  for  tbe  defendants. 

Pitney,  V.  C. 

Tbis  is  a  suit  for  tbe  rescission  of  a  contract  (in  tbe  sbape  of 
a  promise)  to  make  a  certain  provision  for  tbe  complainant  by 
will.  Tbe  contract  is  alleged  to  bave  been  made  by  Josepb  K. 
Riley,  since  deceased,  wbo  is  represented  bere  by  tbe  defendant 
Allen,  bis  executor.  Tbe  real  defendants  are  tbe  ten  cbildren 
of  tbe  complainant  and  one  nepbew,  wbo  are  tbe  beneficiaries 
under  tbe  will  of  tbe  testator.  Tbe  nepbew,  bowever,  is  affected 
remotely,  if  at  all. 
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The  allegations  of  the  bill  are  that  at  and  before  April  20th, 
1885,  the  complainant,  who  was  then,  and  still  is,  the  wife  of  one 
Edward  B.  Riley,  son  of  Joseph  K.,  deceased,  was  seized  of  two 
parcels  of  land  situate  in  or  near  the  borough  of  Woodstown, 
Salem  county,  of  the  value  of  about  $25,000 ;  that  on  the  20th 
of  April,  Joseph  K.  Riley,  who  was  a  man  of  large  wealth, 
entered  into  an  agreement  with  the  complainant  to  the  e£Pect  that 
in  consideration  that  she,  with  her  husband,  would  convey  to 
him  all  their  right,  title  and  interest  in  the  lands  just  mentioned, 
he,  said  Joseph  K.  Riley,  would,  in  and  by  his  last  will  and 
testament,  at  his  death,  give  and  bequeath  unto  the  complainant 
and  her  said  husband  the  use,  interest  and  profits  of  $50,000, 
namely,  $25,000  to  each,  for  and  during  the  terms  of  their 
natural  lives,  and  that  in  pursuance  of  that  agreement  she,  with 
her  husband,  conveyed  the  premises  to  Mr.  Riley ;  that  the  title 
so  remained  in  him  and  he  had  the  benefit  of  the  ownership 
thereof  until  he  died,  which  was  January  2d,  1894,  a  period  of 
a  little  less  than  nine  years;  that  at  his  decease  the  complainant 
had  ten  children,  who  were  all  made  defendants,  the  oldest  of 
whom  at  that  time  was  eighteen  years  of  age,  and  the  youngest 
less  than  a  year. 

The  bill  further  states  that  the  testator  failed  to  keep  his 
agreement  but  by  his  will  gave  neither  the  complainant  nor  her 
husband  anything,  but  provided  (after  some  trifling  bequests 
not  worth  setting  out  here)  that  $6,000  of  his  estate  should  go 
to  his  grandson,  Joseph  K.  Riley,  Jr.,  the  son  of  a  deceased  son, 
James  R.  Riley,  and  the  remainder  of  his  estate,  both  real  and 
personal,  he  gave  to  his  executor  in  trust  for  and  during  the 
lifetime  of  complainant's  husband,  to  apply  the  income,  in  his 
discretion,  to  the  support,  maintenance  and  education  of  the  ten 
children  of  the  complainant,  and  to  permit  the  family  of  his  son, 
Edward  B.  Riley,  which  includes,  of  course,  the  complainant,  to 
occupy  such  portion  of  his  real  estate  as  they  may  desire  for  a 
home  for  him  and  his  family  free  of  rent,  upon  condition  that 
they  keep  the  premises  in  good  repair,  with  the  privilege  of 
cutting  timber  for  firewood  and  for  repairs  and  improvements  to 
buildings,  with  power  of  sale  in  the  executor,  the  proceeds  of  the 
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sale  to  become  part  of  his  estate,  and  at  the  death  of  Edward  B. 
Riley  the  property  to  be  divided  among  the  children  of  com- 
plainant 

The  prayer  of  the  bill  is  that  the  conveyance  from  the  com- 
plainant to  the  testator  may  be  set  aside  and  decreed  to  be  null 
and  void,  and  that  she  may  have  such  further  and  other  relief 
as  the  nature  of  the  case  may  require. 

The  &cts  of  the  case  as  they  appeared  at  the  hearing  are  that 
Mrs.  Sarah  Riley,  the  wife  of  Joseph  K.  Riley,  deceased,  died 
seized  of  the  lands  in  question,  in  February,  1874,  and  by  her 
will  she  gave  the  use  of  them  to  her  husband,  Joseph  K.  Riley^ 
during  his  natural  life;  she  then,  after  providing  for  an  unmar- 
ried daughter,  Beulah,  by  devising  to  her  certain  real  estate 
which  is  not  brought  in  question  here,  gave  all  the  remainder  of 
her  real  estate,  which  includes  the  premises  here  in  question,  to 
her  son,  Edward  B.  Riley ;  she  also  gave  him  a  farm  of  about 
forty  acres,  the  title  to  which  was  in  her  husband,  so  that  as  to 
that  the  devise  was  futile.  Out  of  her  personal  property  which 
she  gave  to  her  husband,  she  requested  that  $6,000  should  be 
taken  by  her  husband^s  executors  and  put  at  interest,  and  the 
same  given  to  her  son,  James  R.  Riley,  during  his  natural  life, 
and  at  his  decease,  without  issue,  that  sum  to  be  divided  be- 
tween her  two  children,  Beulah  and  Edward.  It  would  seem 
that  at  this  time  neither  of  her  sons  was  married.  Afterwards 
her  son  James  did  marry,  and  died  leaving  one  son,  Joseph  K. 
Riley,  who  was  provided  for,  as  above  stated,  in  his  grand- 
father's will. 

Edward  B.  Riley,  after  marrying,  engaged  in  various  pursuits 
in  Woodstown  and  its  neighborhood,  without  financial  success, 
with  the  result  that  debts  accumulated  against  him,  and  his 
father  came  to  his  relief  and  loaned  him  money  and  paid  debts 
for  him.  So  that,  on  the  11th  of  February,  1884,  judgment  by 
confession  on  bond  and  warrant  was  entered  in  favor  of  the 
father  against  the  son,  in  the  Salem  circuit  court,  for  the  amount 
of  $7,128  besides  costs,  and  execution  was  issued  on  it  and 
levied  on  the  personal  property  of  the  defendant  in  execution 
and  also  upon  the  land  in  question. 

?.9 
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Joseph  K.  Kiley  had  previously  set  about^  as  he  declared, 
trying  to  prevent  his  son  from  spending  the  balance  of  his  prop- 
erty, and  tried  to  induce  him  to  make  a  conveyance  of  it  to  him, 
Joseph  K.  This  the  son  at  that  time  declined  to  do,  but  as  a 
compromise,  on  the  8th  of  February,  1884,  conveyed  through  a 
third  party  the  whole  of  the  premises  to  his  wife,  the  complain- 
ant, for  the  nominal  consideration  of  $1.  The  father,  three 
days  later,  procured  from  his  son  the  judgment  above  mentioned, 
and  then  paid  or  settled  all  his  outstanding  debts.  The  situa- 
tion, however,  did  not  satisfy  the  father,  as  he  had,  or  affected  to 
have,  fear  that  through  the  influence  of  the  son  over  his  wife  the 
property  would  still  be  at  his  disposal.  He,  therefore^  brought 
further  influences  to  bear  on  the  son  and  his  wife  to  convey  tbe 
property  to  him,  the  father,  and  that  resulted  in  the  ccmveyance 
of  April  20th,  1885,  now  sought  to  be  set  aside. 

In  September,  1885,  the  father  satisfied  the  judgment  of  reoordj 
and  allowed  the  son  to  live  upon  the  premises,  substantially  free 
of  rent,  during  his  lifetime.  He  was  about  sixty  years  of  age 
when  he  died. 

The  promises  and  representations  made  by  the  fither  to  tbe 
daughter-in-law,  which  constitute  the  contract,  are  proven  by 
several  witnesses  besides  herself  and  her  husband,  principally 
by  a  Mr.  Holmes,  a  real  estate,  insurance  agent  and  oonveyaaoer 
in  Woodstown.  Mr.  Holmes  swears  that  the  father  applied  to 
him  to  use  his  influence  with  the  son  to  get  a  deed  to  him  for 
the  fitrm,  and  for  that  purpose  to  make  certain  repre6entati(His 
as  to  what  he  would  do.  In  fact,  this  gentleman  assisted  tbe 
&ther  in  procuring  the  conveyance  in  the  first  place  to  the  wife — 
that  is,  the  conveyance  to  the  wife  was  not  suggested  in  the  first 
place  by  the  father,  but  was  the  result  of  a  request  that  he 
should  convey  to  the  father,  and  was  in  the  nature  of  a  compro- 
mise, the  son  preferring  to  convey  to  his  wife  rather  than  to  tbe 
father.  The  conveyance  from  the  son  and  wife  to  Holmes,  and 
by  the  latter  to  the  wife,  was  prepared  by  the  father  either  in 
person  or  by  his  procurement.  Mr.  Holmes  swears  that  tbe 
father  told  him  at  the  start  to  tell  Edward  that  if  be  would 
make  him  a  deed  for  the  farm,  he  would  will  it  to  him  or  deed 
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it  back  to  him  again^  aud  lie  would  leave  him  the  interest  of 
#25,000  and  his  wife  the  interest  of  $25,000 ;  that  he  thought 
that  his  personal  property  would  amount  to  about  $50,000,  and 
that  he  (Holmes)  made  that  statement  to  Edward.  Soon  after 
the  title  was  vested  in  the  wife,  negotiations  by  Mr.  Holmes 
with  complainant,  at  the  instance  of  the  father,  were  continued, 
and  Mr.  Holmes  swears  that  the  father  told  him  to  tell  Kate, 
the  complainant,  that  he  would  leave  his  personal  property, 
which  would  amount  to  about  $50,000,  at  interest  and  give  each 
one  of  them  the  interest  of  one-half,  and  he  would  see  that  they 
got  a  good  title  in  the  farm  back  again,  free  of  all  encumbrance. 

Another  witness  is  Mr.  Johnson,  the  father  of  the  complain- 
ant, who  lived  in  an  adjoining  township,  aud  who  was  sent  for 
by  Joseph  K.  Kiley  to  come  aud  see  him  and  consult  about  this 
aSair.  He  swears  that  Riley  asked  him  to  use  his  influence 
with  his  daughter  to  procure  a  conveyance  to  him  (Riley) ;  that 
Riley  said  that  he  would  give  them  each  the  interest  of  $25,000 
a  year  as  long  as  they  lived,  and  at  bis  death  they  should  have 
tlie  property  back,  and  that  on  the  strength  of  that  he  advised 
his  daughter  to  mak^  the  conveyance. 

In  additioQ  to  these  two  witnesses  is  tlie  evidence  of  a  colored 
witness,  very  much  to  the  same  effect,  who  was  either  present  gr 
within  hearing  in  the  next  room  at  the  time  the  conveyance  was 
actually  signed. 

I  am  compelled  by  the  force  of  this  evidence,  without  relying 
open  either  that  of  the  complainant  or  her  husband,  which  fully 
agrees  with  it,  to  the  conclusion  that  the  deceased  did  make  these 
promises  to  his  daughter-in-law,  the  complainant,  on  the  strength 
of  which  she  made  the  conveyance.  He  wag  either  mistaken  as 
to  the  value  of  his  personal  property,  or  he  met  with  losses  be- 
fore his  death,  for  it  amounted  to  only  about  $23,000  net,  and 
out  of  that  he  was  in  honor,  if  not  in  equity,  bound  to  provide 
for  his  grandson,  Joseph  K.  Riley,  Jr.,  the  $6,000  mentioned  in 
bis  wife's  will.  The  result  was  that  his  personal  property,  sub* 
jected  to  the  trust  of  his  will,  anK>unted  to  only  $1^,000  or 
$17,000.  He  owned  besides  the  land  here  in  question  a  farm 
of  forty  acres  in  an  adjoining  township,  the  value  of  which  is 
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not  fully  stated.  Whether  his  pecuniary  situation  changed 
materially  from  the  time  he  stated  to  Mr.  Holmes  that  his  per- 
sonal property  was  worth  $50,000,  or  whether  he  was  then  mis- 
taken in  his  estimate  of  it,  or  was  making  false  assertions  in 
order  to  influence  his  son  and  daUghter-in-law,  does  not  appear. 
He  disposed,  in  his  will,  of  his  real  estate  and  the  residue  of  his 
•personal  estate  precisely  as  stated  in  the  bill,  giving  the  beneficial 
use  of  it  to  the  children,  with  incidental  benefit  to  the  parents. 

The  bill,  it  will  be  perceived,  does  not  all^e  the  promise  to 
reconvey  the  land,  nor  does  it  seek  to  enforce  such  a  promise, 
although  it  is  quite  as  clearly  proven  as  the  promise  to  set  aside 
$25,000  for  the  benefit  of  the  complainant  and  $25,000  for  the 
benefit  of  her  husband.  The  bill  is  based  upon  the  fistilure  of 
the  testator  to  provide  the  two  funds  of  $25,000  each,  and  the 
relief  asked  is  a  rescission  and  a  reconveyance,  and  not  an  estab- 
lishment of  complainant's  right  to  the  legacy  of  $25,000.  If 
oomplainant  had  asked  for  the  establishment  of  such  fhnd  for 
her  benefit,  such  relief,  I  think,  is  practicable  and  could  be 
granted.  The  personal  propei?ty  that  remains,  together  with  the 
landed  property,  is  ample  fbr  that  purpose. 

But  it  does  not  appear  affirmatively,  or  even .  inferentially, 
that  taking  the  whole  of  the  residue  of  the  estate  it  is  sufficient 
to  establish  the  two  funds  of  $25,000  each,  one  for  the  wife  and 
the  other  for  her  husband.  Now  the  wife  had  the  right  to 
stipulate  for  a  fund  for  her  husband's  benefit.  She  would  have 
had  this  right  if  it  had  been  to  a  stranger,  without  benefit  to 
her,  but  the  stipulation  in  favor  of  her  husband  was,  in  sub- 
stance, one  for  her  own  benefit,  or  at  least  might  prove  so  in  the 
ordinary  course  of  events,  and  she  is  entitled  to  treat  it  as  an 
integral  part  of  the  contract.  And  the  only  question  that  re- 
mains is  whether  or  not  the  entire  failure  of  the  promisor  to 
make  any  provision  whatever  in  pursuance  of  his  promise  for 
the  benefit  of  the  complainant  or  her  husband,  and  the  apparent 
inability  of  his  estate  to  fulfill  that  promise,  entitles  her  to  the 
particular  remedy  asked  for,  namely,  a  reconveyance  of  the  land 
conveyed. 

I  do  not  infer  from  the  proofs  in  the  cause  that  the  fiither 
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practiced,  or  intcDded  to  practice,  any  actual  fraud  upon  bis 
daughter-in-law.  It  is  quite  possible  that  at  the  time  he  made 
the  promise  he  was  poss^sed  of  the  $60,000,  in  personalty  and , 
real  estate,  independent  of  the  lands  belonging  to  his  daughter-, 
in-law,  and  he  may  have  honestly  intended  at  that  time  to  per-, 
form  his  promise.  The  will  of  which  he  died,  testate,  was  exe- 
cuted in  November,  1893,  only  two  months  before  he  died,  and 
may  have  been  the  result  of  his  observation,  during  the  previous 
eight  years,  of  the  character  and  ability  of  his  son  for  business., 
He  may  have  thought  that,  considering  the  then  state  of  his. 
pecuniary  affairs,  the  best  thing  he  could  do  for  his  son's  family 
was  to  make  the  will  he  did,  and  it  is  by  no  means  certain  that 
his  judgment  in  that  regard  was  not  accurate. 

But,  granting  that  the  conduct  of  the  deceased  was  free  from 
all  fraud,  and  that  his  judgment  as  to  what  was  best  for  his  son's 
&mily  .was  sound,  the  question  still  remains  whether  or  not  he. 
had  the  right,  under  the  representations  and  promises  which  he 
had  made  to  hi^  daughter-in-law,  to  make  the  disposition  which, 
he  did  of  the  property  in  question.  The  land  which  she  con- 
veyed to  him  was  her  land,  never  had  been  his  except  that  he 
had  a  life  estate  in  it,  both  as  tenant  by  the  curtesy  and  as 
devisee  of  his  wife,  but  at  his  death  it  belonged  absolutely  to 
her,  and  his  devisees  have  no  right  to  retain  it  against  their 
mother,  claiming,  as  they  do,  as  volunteers,  he  having  failed  to 
pay  the  consideration  which  he  agreed  to  pay,  lest  they  shall 
themselves  pay  it. 

i  come  to  this  conclusion  with  regret,  but  it  seems  to  me  in- 
evitable. The  case  of  Johnson  v.  HubbeUy  2  Stock.  832,  decided 
by  Chancellor  Williamson  in  1854,  seems  to  me  to  lead  to  that 
result.  The  doctrine  laid  down  by  the  learned  chancellor  in  the 
latter  part  of  his  opinion  in  that  case  has  never  been,  and  I  think 
cannot  be,  questioned.  There  a  son  had,  at  the  request  of  his 
father,  conveyed  to  his  sister  an  interest  in  real  estate  which 
descended  to  him  by  his  mother,  upon  the  promise  of  the  father 
to  make  a  certain  disposition  of  his  real  estate  which  would 
benefit  both  the  son  and  his  sister.  Instead  of  doing  so  the 
father  made  a  different  disposition  of  his  property,  which  was 
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ibjurious  to  both  the  son  and  the  daughter,  and  for  which  the 
daughter  was  not  in  the  least  responsible,  yet  Chancellor  William* 
son  held  that  it  was  inequitable  for  her  to  hold  the  title  so  cou- 
veyed  to  her  by  her  brother.  The  language  of  the  learned 
cbancellor  (at  p,  343)  is  significant : 

"  There  are  several  objections  interposed  to  this  form  of  relief. 
It  is  said  no  fraud  is  imputed  to  any  of  the  parties  at  the  time 
of  making  the  agreement,  and  no  fraud  is  alleged  to  have  been 
committed  by  Mrs.  Hubbell  since ;  that  Mrs.  Hubbell  made  no 
promise  which  was  to  be  fulfilled  on  her  part,  and  that  she  is 
not  Responsible  for  the  non-fulfillment  of  the  agreement  by  her 
father. 

''  The  fraud  of  the  father  was  in  not  making  his  will  and 
dividing  his  estate  between  his  children.  It  does  not  divest  the 
breach  or  non-fulfillment  of  the  contract  of  its  fraudulent  char- 
acter because  the  fraud  was  not  meditated  at  the  time  the  agree- 
ment was  made.  The  fraud  [the  learned  chancellor  evidently 
uses  this  word  here  in  the  sense  of  inequitable  conduct]  of  the 
daughter  consists  in  retaining  her  brother's  land  without  consid- 
eration, which  is  against  good  conscience.  It  is  to  protect  the 
complainant  against  this  fraud  that  this  mode  of  relief  is  proper. 
That  Mrs.  Hubbell  made  no  agreement  or  promise  with  her 
brother  that  she  would  be  responsible  that  the  contract  should 
be  carried  out,  does  not  make  it  the  less  unconscionable  that  she 
should  hold  her  brother's  land,  conveyed  to  her  under  a  family 
compact  made  for  their  mutual  benefit,  which  has  failed  of  exe- 
cution through  default  of  either  of  them,  but  of  a  third  party. 
She  accepted  the  land  under  the  family  arrangement.  That 
arrangement  has  fallen  through.  The  position  of  the  complain- 
ant is  of  some  consideration  with  the  court.  *  *  »  Under 
such  circumstances,  to  permit  the  sister  to  enjoy,  without  any 
consideration,  a  part  of  that  inheritance  which  the  complainant 
derived  from  his  mother  is  unjust  and  a  court  of  equity  ought 
to  prevent  it/' 

The  complainant  prays  for  a  rescission  of  the  contract,  with 
the  usual  prayer  for  other  relief.  The  rescission  of  the  contract 
is  not  the  relief  to  which  the  complainant  is  primarily  entitled. 
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The  l^al  aspect  of  her  situation  is  this :  She  conveyed  property 
to  her  fisither  upon  his  parol  promise,  at  his  death,  to  do  a  certain 
thing.  This  he  failed  to  do.  Her  remedy  is  either  by  an  action 
at  law  to  recover  damages  for  the  breach  of  his  contract,  or  in 
eqnity  for  the  specific  performance  of  tlie  contract  by  the  estab- 
lishment of  the  two  funds,  and  declaring  the  same  to  be  a  lien 
upon  the  land  she  conveyed,  or,  in  other  words,  the  enforcement 
of  her  vendor^s  h'en  for  purchase-money.  Hence,  her  right  to  a 
reconveyance  of  the  lands  conveyed  does  not  arise  until  there  is  a 
failure  on  the  part  of  the  present  defendants  to  pay  the  purchase 
price.  And  it  seems  to  me  that  if  it  should  appear  to  the  court 
that  it  is  to  the  interest  of  these  infants  that  the  two  funds  of 
$25,000  each  should  be  established  by  way  of  paying  the  com- 
plainant the  consideration  contracted  for  by  the  testator,  the 
court  would  confine  her  to  that  relief.  But  it  does  not  so  appear. 
I  am  of  the  opinion  that  it  is  decidedly  to  the  interest  of  the 
infants  not  to  attempt  the  establishment  of  the  two  funds,  even 
if  it  were  practicable  to  do  so,  but  to  give  the  complainant,  as 
an  alternative  relief,  that  which  she  prays  for  in  her  bill,  viz., 
the  reconveyance  of  the  premises. 

I  will  advise  a  decree  accordingly,  with  costs  to  be  paid  out 
of  the  estate. 


Lottie  A.  Dunn 


Ambrose  Hastings  et  al. 

1.  A  vendor  of  chattels,  who  delivers  the  same  and  takes  a  note  with 
security  for  the  price,  has  no  equity  in  the  nature  of  a  vendor's  lien  as  against 
the  holder  of  a  chattel  mortgage  previously  given  by  the  vendee  containing  a 
clause  covering  after-acquired  property  which  reaches  the  chattels  in  question. 

2.  It  is  competent  and  proper  for  a  court  of  equity,  at  the  suit  of  a  mort- 
gagee of  chattels,  brought  to  establish  his  lien  upon  after-acquired  chattels,  to 
add  to  a  decree  establishing  such  lien  a  remedy  for  compensation  for  deterior- 
ation in  the  value  of  the  chattels  pending  litigation,  or  for  the  value  of  such 
aa  have  been  removed  and  converted  by  the  defendant. 
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On  the  3d  of  July,  1894,  the  complainant  was  the  owner  of  a 
livery  stable  plant,  situate  at  Nos.  152  and  154  Mulberry  street, 
in  Newark,  consisting  of  horses,  harness,  robes,  blankets,  wagoosy 
carriages  and  the  ordinary  implements  of  a  livery  stable.  On 
that  day  she  conveyed  the  same  to  Luther  Van  Pelt  and  Annie 
E.  Eddy,  and  took  back  a  chattel  mortgage  upon  the  plant,  the 
items  of  which  were  scheduled  and  annexed  to  the  mortgage,  to 
secure  $1,000  of  the  purchase-money,  payable  in  monthly  in* 
stalltnents  of  $50  each,  with  interest,  commencing  August  1st 
In  the  body  of  the  mortgage  the  property  is  described  thus : 

*'All  the  goods  and  chattels  mentioned  in  the  schedtde  hereunto  annexed 
and  now  in  our  possession,  at  Nos.  152  and  154  Mulberry  street,  Newark,  N. 
J.,  and  which  said  schedule  is  hereby  made  a  part  of  this  instrument,  together 
with  mch  goods  and  chatteis  of  like  kind  that  may  be  purehaud  from  time  to  time  bf 
said  partiea  of  the  first  part  to  replace  8ueh  chaiteU  as  may  have  become  used  tip,  leww 
out  or  consumed  in  the  course  of  business  carried  on  at  the  place  aforesaid;  the  in- 
tention being  thai  this  mortgage  shall  cover  such  property  as  may  be  acquired  by  said 
mortgagors  after  the  date  hereof  to  use  in  the  livery  and  boarding  sttMe  business," 

Van  Pelt  &  Eddy  took  possession  of  the  plant,  carried  on  the 
livery  stable  business  there  for  some  time,  and  then  Mrs.  Eddy 
conveyed  her  interest  to  the  other  joint  owner.  Van  Pelt.  Among 
the  articles  mortgaged  were  ten  carriages,  four  horses  and  divers 
sets  of  harness. 

Before  Mrs.  Eddy  conveyed  her  interest  to  Van  Pelt  they  had 
exchanged  two  of  the  horses  mentioned  in  the  moH^ge  for  two 
others,  which  were  known  as  the  "Peddy"  horses,  and  paid  $35 
to  boot  on  the  trade.  Shortly  after  Van  Pelt  became  the  sole 
owner  he  made  an  exchange  of  two  old  carriages  mentioned  in 
the  mortgage  for  two  new  carriages  of  the  same  character,  viz., 
buggies  fit  for  use  in  the  livery  stable  business,  and  paid  $125 
cash  on  the  exchange.  He  afterwards  bought,  or  acquired  in 
exchange,  a  set  of  double  harness  and  a  set  of  single  harness,  at 
a  cost  of  $35  for  the  two.  It  was  assumed  at  the  hearing,  and 
there  was  no  contention  to  the  contrary,  that  these  additions,  so 
far  as  they  were  additions,  were  no  more  than  sufiBcient  to  keep 


Digitized  by  LjOOQ  IC 


SDickCh.]  may  term,  1896.  606 

Dunn  r.  Hastings. 

the  livery  plaut  up  to  its  proper  condition  and  value.  In  addi- 
tion to  these  changes,  however,  Mr.  Van  Pelt,  about  the  Ist  of 
September,  1894,  purchased  an  additional  pair  of  horses  of  a  man 
by  the  name  of  Tiplin  at  an  expense  of  $225,  and  added  them  to 
his  livery  stable  plant.  There  was  no  proof  as  to  wliether  or 
not  these  horses  made  a  material  addition  to  the  plant,  and  were 
more  than  sufficient  to  keep  it  up  to  the  value  which  it  had  at 
the  time  the  complainant's  mortgage  was  given. 

He  paid  for  this  last  purchase  of  the  Tiplin  horses  by  giving 
two  promissory  notes  endorsed  by  the  defendant  Hastings,  and 
as  they  severally  matured  paid  $25  on  them,  with  the  result  that 
in  the  end  Mr.  Hastings  was  obliged  to  pay  them  both  ;  and  to 
secure  him  for  the  money  so  paid  and  for  other  moneys  loaned 
by  Hastings  to  him.  Van  Pelt  gave  to  Hastings  a  chattel  mort- 
gage, dated  the  15th  of  December,  1894,  upon  the  four  new 
liorses,  being  the  two  obtained  in  exchange,  called  the  Peddy 
horses,  and  the  two  purchased  from  Tiplin,  the  two  new  buggies 
obtained  in  exchange  for  old  buggies  and  the  two  sets  of  new 
harness.  Hastings  had  actual  notice  of  complainant's  mortgage. 
This  chattel  mortgage  was  not  put  upon  record,  but  Mr.  Hast- 
ings immediately  proceeded  to  enforce  the  same.  The  complain- 
ant, learning  of  this,  and  payments  on  her  mortgage  being  in 
arrear,  the  whole  of  it  not  being  yet  due,  filed  her  bill  of  com- 
plaint on  the  28th  of  December.  In  it  she  stated  her  mortgage 
and  the  changes  made  by  Van  Pelt  in  the  horses  and  carriages 
and  the  purchase  of  the  Tiplin  horses,  and  charged  that  all  the 
additions  were  subject  to  her  mortgage;  that  Van  Pelt  had 
mortgaged  to  the  defendant  Hastings  the  four  horses  and  two 
carriages  acquired  by  purchase  and  exchange,  and  that  Hastings 
threatened  to  enforce  his  mortgage  and  remove  the  chattels  and 
dispose  of  them.  The  bill  prayed  a  foreclosure,  the  appointment 
of  a  receiver  and  an  injunction  against  Hastings. 

The  injunction  was  granted,  but  it  turned  out  that  Hastings 
had  succeeded  in  pushing  his  proceedings  to  a  sale  two  days  be- 
fore the  bill  was  filed,  and  the  chattels  mortgaged  to  Hastings 
had  been  sold  and  purchased  by  him  and  again  by  him  trans- 
ferred to  the  defendant  Barnard  for  $250,  and  removed  from  the 
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premises.  Proceedings  in  contempt  against  Hastings  were  taken 
but  failed.  A  receiver  was  appointed,  and  the  remaining  cliattels 
not  removed  by  Hastings  were  sold  and  produced  a  sum  not 
sufficient  to  pay  complainant's  mortgage.  The  complainant  then 
filed  an  amended  bill,  making  Hastings  and  Barnard  defendants, 
setting  out  the  circumstances  and  praying  that  her  mortgage 
might  be  declared  to  be  in  equity  a  lien  upon  the  chattels  which 
Hastings  had  sold  and  removed,  and  that  he  might  be  decreed 
to  account  for  their  value  to  an  extent,  if  sufficient,  to  pay  the 
balance  due  on  her  mortgage. 

Mr.  Frank  E.  Bradnery  for  the  complainant. 

Mr.  Ambrose  Hastings,  p'o  se. 

Pitney,  V.  C* 

I  was  embarrassed  in  hearing  this  cause  by  the  circumstance 
that  the  defendant  was  without  counsel.  But  it  seemed  to  me 
that  the  only  ground  of  defence  which  he  could  set  up  was  that, 
by  reason  of  his  having  paid  the  consideration  money  of  a  por- 
tion of  these  chattels  by  becoming  surety  on  the  note  given  for 
their  price,  he  was,  as  to  them,  invested  with  an  equity  superior 
to  that  of  the  complainant. 

The  complainant  is  in  the  situation  of  a  person  asking  for  the 
specific  performance  of  a  contract,  and  such  is  the  nature  of  her 
suit.  The  clause  in  her  mortgage  giving  her  a  lien  upon  after- 
acquired  chattels  has  no  efiect  at  law.  It  must  be  constmed  as 
a  covenant  on  the  part  of  the  mortgagor  to  give  her  such  lien, 
which  may  be  enforced  in  this  court  by  relief,  in  the  nature  of 
specific  performance,  against  the  mortgagor  or  his  assignee,  with 
notice,  and  must  be  subject  to  all  defences  which  would  lie  against 
an  ordinary  bill  for  specific  performance. 

Upon  the  facts  appearing  at  the  trial,  there  can  be  no  doubt 
that  the  goods  taken  and  carried  away  by  the  defendant  Hastings 
were  clearly  within  the  description  of  after-acquired  property 
which  should  become  subject  to  the  mortgage.  Those  taken  in 
exchange  are  clearly  so.     But  the  clause  goes  further  than  to  give 
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the  oomplaiuant  an  equitable  lien  upon  new  property  acquired  to 
replace  the  old  that  was  worn  out,  because  it  expressly  declares 
that  it  is  to  cover  all  property  acquired  for  use  in  the  livery  and 
boarding  stable  business,  and  the  two  Tiplin  horses  and  the  new 
sets  of  harness  come  within  it. 

At  first,  I  had  a  hope  that  I  might  be  able  to  hold  that  the 
fact  that  Hastings  had  indirectly  paid  for  a  portion  of  these 
chattels  by  paying  the  promissory  note  which  was  given  for  them^ 
might  subrogate  him  to  the  right  of  the  original  vendor,  and  so 
give  him  a  vendor's  lien  upon  these  two  horses  which  was  superior 
to  that  of  the  equitable  lien  acquired  by  complainant  by  virtue  of 
her  original  mortgage.  But,  upon  reflection,  I  am  unable  to 
adopt  that  view,  and  come,  with  regret,  to  the  conclusion  that 
the  complainant's  equity  is  superior.  She  certainly  had  the  right 
to  stipulate  as  she  did  for  a  lien  upon  after-acquired  property, 
and  she  put  her  mortgage  promptly  on  record.  All  persons 
dealing  with  the  mortgagors  were  bound  to  take  notice  of  it. 
When  the  original  owner  of  the  newly-acquired  cliattels  sold 
thetn  to  the  mortgagor  and  took  a  promissory  note  for  the  con* 
eideration,  with  security,  he  was  bound  to  take  notice  that  they 
at  once  became  subjected  to  the  equitable  lien  of  complainant's 
mcMTtgage,  and  that  whatever  lien  he  had  was  waived  by  his  taking 
a  note  on  time,  with  security,  and  delivering  the  horses  without 
condition  to  the  purchaser,  and  the  right  of  the  defendant  Hast- 
ings could  not  rise  higher  than  that  of  the  vendor  and  payee  of 
the  note  given  for  consideration  money. 

The  doctrine  of  vendor's  lien,  as  far  as  I  can  find,  has  never 
been  extended  to  personal  chattels  beyond  the  exercise  of  the 
right  of  stoppage  in  transitu. 

The  suggestions  to  the  contrary  by  Professor  Pomeroy  (3  Pom, 
.Eg.  Jur,  §  1^4^  et  seq.)  rest  upon  eases  where  the  original  con- 
tract of  sale  provided  for  a  lien  for  a  portion  of  the  purchase- 
money,  and  the  formal  means  adopted  for  insuring  it  were  de- 
fective. Coman  v.  Lakey,  80  N.  Y,  3^5 ;  Amerman  v.  Wiles,  9 
C.  E.  Gr.  13. 

It  is  to  be  observed  that  the  complainant's  right  to  a  lien  upon 
afler-acquired  property  is  a  part  of  the  consideration  of  her  con- 


Digitized  by  LjOOQ  IC 


608  CASES  IN  CHANCERY.  [54  Eq. 

Dunn  r.  Hastings 

tract.  She  sold  the  plant  at  the  price  named,  and  gave  time  for 
its  payment,  presumably  upon  the  strength  of  the  vendor's  con- 
tract to  give  a  lien  upon  future  acquisitions  and  additions  to  the 
plant.  Her  claim,  therefore,  is  meritorious  and  based  upon  a 
valuable  consideration,  and  as  soon  as  the  new.  purchases  were 
delivered  to  the  mortgagor,  and  became,  as  they  did,  a  part  of 
the  plant,  her  right  vested  and  became  at  once  paranoount 
Hastings  had  actual  as  well  as  constructive  notice  of  her 
mortgage. 

I  must,  therefore,  adjudge  that  complainant's  mortgage  is 
prior  to  that  of  defendant  Hastings^,  and,  notwithstanding  the 
sale  to  defendant  Barnard,  who  is  not  shown  to  be  a  bona  Jid$ 
purchaser  without  notice,  is  still  a  lien  upon  the  chattels. 

Complainant  prays  for  such  relief  and  a  sale  of  the  chattels, 
or  that  the  defendants  may  be  decreed  to  account  for  their  value, 
with  the  usual  prayer  for  other  relief. 

The  more  difficult  question  is  what  relief  can  and  ought  the 
court  to  give  in  this  cause.  :  Granting  that  the  horses,  carriages 
and  harness  are  still  in  existence,  it  is  plain  that  they  cannot  be 
of  the  same  value  now  as  when  removed  from  the  premises  io 
December,  1894,  The  natural  wear  and  tear  due  to  their  use, 
with  the  addition  to  the  age  of  the  horses,  render  certain  a  * 
deterioration  in  their  value. 

Then  their  value  to  the  complainant  as  mortgagee  of  a  plant 
consisted,  more  or  less,  in  the  fact  that  they  constituted  a  material 
part  of  that  plant.  A  glance  at  the  schedule  in  her  mortgage 
shows  this.  The  probability  is  that  she  could  have  realist 
more  for  the  complete  plant,  sold  as  a  whole  as  it  stood  before 
the  removal  of  the  articles  mortgaged  to  Hastings,  than  she 
could  by  selling  it  out  by  the  piece.  At  least  she  was  entitled 
to  the  opportunity  to  do  so. 

The  complainant  was  obliged  to  come  to  this  court  in  order  to 
establish  her  equitable  title.  She  has  no  standing  in  a  court  of 
law.  Under  such  circumstances  the  familiar  rule  is  that  the 
court  has  the  power,  and  ought,  if  practicable,  to  give  complain- 
ant  complete  relief. 

The  power  and  duty  of  this  court  to  do  so  in  cases  of  specific 
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performance  is  well  settled.  Borden  v.  Ourtis,  S  Diek.  Ch.  Rep. 
ISOy  where  some  of  the  authorities  are  collected  and  reviewed. 

There  is  a  line  of  cases  decided  in  England  before  Lord 
Cairns^  act  of  21  and  22  Victoria  which  more  nearly  apply  to 
the  case  in  hand.  They  are  Foster  v.  Deacon,  3  Mad.  S94,; 
Nelson  v.  Bridges,  2  Beav.  239;  3  Jur.  1098  {Lord  LangdaU) ; 
Binks  V.  Lord  Rokeby,  2  Stoand.  233,  237  (Lord  Fldon);  Fei^- 
guson  V.  Tadman,  1  Sim.  630;  Robertson  v.  Skelton,  12  Beav. 
260;  19  L.  J.  Ch.  I4O  {Lord  LangdeUe);  Prothero  v.  Phelps, 
7  De  O.,  M.  &  G.  722;  25  L.  J.  Ch.  105  (better  report),  where 
the  question  was  fully  discussed  by  counsel  and  all  the  cases  were 
cited.  In  that  case  Lord-Justice  Turner  said  (7  De  O.,  M.  &  O. 
734):  "That  it  was  competent  to  this  court  to  have  ascertained 
the  damages,  I  feel  no  doubt.  It  is  the  constant  course  of  the 
court,  in  cases  between  vendor  and  purchaser,  upon  a  sufficient 
case  being  made  for  the  purpose,  to  direct  an  inquiry  as  to  the 
deterioration  of  the  estate  pending  the  contract,  and  in  so  doing 
the  court  is  in  truth  giving  damages  to  the  purchaser  for  the  loss 
which  he  has  sustained  by  the  contract  not  having  been  literally 
performed." 

In  Ferguson  v.  Tadnum  there  was  deterioration  in  an  estate 
agreed  to  be  sold,  between  the  time  the  vendor  agreed  to  give 
possession  and  the  time  when  he  was  actually  able  to  give  pos- 
session, the  amount  of  which  was  ascertained  and  assessed  by  a 
master  first,  and  afterwards,  on  exceptions  to  his  report,  an  issue 
was  fi'amed  and  tried  by  a  jury,  and  the  amount  of  the  de- 
terioration thus  ascertained  was  deducted  from  the  purchase- 
money. 

In  Nelson  v.  Bridges  the  contract  was  for  the  privilege  of 
mining  and  raising  stone  from  a  plot  of  ground.  The  suit  was 
by  the  grantee  against  the  grantor,  who  had,  in  violation  of  his 
agreement  with  the  complainant,  granted  the  same  privilege  to 
another  party,  who  had  obtained  possession  and  mined  and  car- 
ried away  a  large  amount  of  stone.  Decree  for  specific  perform- 
ance having  been  granted  to  the  complainant,  he  then  filed  a  sup- 
plemental bill  to  recover  the  value  of  the  stone  which  had  been 
carried  away.    Lord  Langdale,  in  delivering  judgment,  said : 
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^'  The  stooe^  or  a  quaatity  of  the  stone,  which  the  plaintiff  had 
obtained  a  license  to  quarry,  has  actually  been  taken  away  by  the 
defendant  Wordsworth,  so  that,  while  the  performance  of  the 
agreement  has  been  resisted  and  delayed  by  the  defendants,  they, 
or  one  of  them  at  least,  has  taken  away  a  portion  of  the  veiy 
subject-matter  of  the  suit,  and  the  plaintiff  has  beai  thereby  for- 
ever deprived  of  the  full  benefit  of  his  contract  If  thai  drcun^ 
stance  had  been  knovm  at  the  first  hearing ^  I  cannot  have  the  lead 
doubt  bui  that  the  court  xoouldy  in  the  exercise  of  its  jurisdictiofif 
have  put  in  a  due  course  of  investigation  the  question  of  the  amouid 
of  compensaiion  which  ought  to  be  made  to  the  plaintiff.  This 
matter,  it  appears,  was  not  brought  to  the  attention  of  the  court 
at  that  time,  and  a  supplemental  bill  is  now  filed  by  the  plaintiff 
for  the  purpose  of  obtaining  compensation.  It  is  said  that  such 
compensation  might  originally  have  been  had  at  law,  or,  if  not, 
that,  at  least,  it  might  have  been  obtained  at  law  by  perfectii^ 
the  decree  for  the  specific  performance  of  the  agreement  in  some 
particular  form.  I  am  of  opinion  that  it  is  not  necessary  for 
this  court,  when  it  has  once  entertained  jurisdiction  in  a  case,  to 
resort  to  that  circuitous  mode  of  giving  relief.  I  think,  more- 
over, that  if  this  matter  had  been  before  the  court  at  the  first 
hearing,  it  would  have  been  put  in  a  proper  train  of  investiga- 
tion.'' He  then  directed  an  issue  to  ascertain  the  amount  of 
damages  which  the  complainant  had  sustained. 

Phillips  v.  Sylvester,  L.  R.  8  Ch.  App.  17S  {1879),  decided 
by  Lord  Selborne,  affirming  the  master  of  the  rolls,  is  to  the 
same  effect. 

These  cases  establish  the  doctrine  that  where  the  salgect 
of  the  contract  has  deteriorated  in  value,  or  has  been  partially 
abstracted  pending  the  litigation,  under  circumstances  which 
relieve  the  purchaser  from  responsibility  therefor,  he  may  have 
relief  by  an  ascertainment  of  the  amount  of  the  damages  and  a 
deduction  therefor  from  the  contract  price,  and  this  may  be  dooe 
either  under  the  original  bill  or  by  means  of  a  supplement  I 
think  the  doctrine  applies  to  this  case. 

Tlie  complainant  liere  occupies  the  position,  and  is  entitled  to 
the  standing,  of  a  purchaser  who  has  paid  the  purchase-money 
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for  these  goods.  It  was  conceded  that  the  chattels  in  question 
are  not  of  sufficient  value  to  pay  the  amount  remaining  due  to 
the  complainant.  Under  these  circumstances,  I  think  the  com- 
plainant is  entitled  to  her  choice  of  three  remedies— ^r^,  to  have 
the  horses,  carriages  and  harness  delivered  to  the  receiver,  to  be 
by  him  sold  and  the  proceeds  applied  towards  the  payment  of  the 
balance  due  on  her  mortgage ;  second,  to  receive  from  the  defend- 
ant Hastings  the  sum  of  $260,  with  interest  from  December  25th, 
1894,  that  being  the  sum  for  which  he  sold  the  chattels  to  the 
defendant  Barnard ;  or,  thirds  to  bring  an  action  at  law  against 
Hastings  and  Barnard,  or  either  of  them,  in  such  form  as  she 
may  be  advised,  in  which  they  shall  be  restrained  from  setting 
up  that  the  chattels  are  not  covered  by  and  included  in  the 
mortgage  in  all  respects  as  if  they  had  been  in  existence  and 
owned  at  its  date  by  the  mortgagors  and  specially  named  in  the 
mortgage,  and  she  may  count  on  such  a  mortgage. 
Complainant  is  entitled  to  costs  as  against  Hastings. 


Hatch  et  al 

V. 

John  C.  Van  Debvoort  et  al. 

1.  Where  mortgagees  of  a  stock  of  goods  in  a  leased  store  boilding  take 
pomeasum  of  the  stock  and  oontinne  to  ooeupy  the  building  for  the  purpose  of 
sale,  thej  are  bound  by  the  promise  of  their  attorney  to  the  landlord  to  pay 
the  rent  after  they  took  possession. 

2.  In  such  case  they  are  not  relieved  from  paying  rent  during  and  on 
account  of  the  existence  of  a  subsequent  order  of  court  restraining  the  sale 
pending  litigation  as  to  appointment  of  a  receiver  and  the  validity  of  the 
mortgages,  the  goods  remaining  in  the  building  and  being  afterwards  aM 
there. 

3.  Where  mortgagees  of  a  stock  of  goods  in  a  leased  store  building  take  pos- 
session there  of  the  goods,  by  permission  of  the  mortgagors,  and  use  the  build- 
ing for  displaying  and  selling  the  goods,  and  keeping  the  ordinary  accounts 
of  a  retail  store,  they  take  possession  of  and  occupy  the  building  as  tenants  of 
its  owner  and  not  as  mere  licensees  of  the  mortgagors. 
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4.  Where  mortgageee  of  a  stock  of  goods  in  a  store  building  under  an  onez- 
pired  lease  to  the  mortgagors,  take  possession  of  the  goods,  and  oocupj  the 
building  for  the  purpose  of  sale  at  retail  in  the  ordinary  waj,  thej  are  liable 
for  the  rent  stipulated  in  the  mortgagors*  lease,  and  not  merely  for  a  quawhim 
meruU  for  use  and  occupation,  though  there  is  no  contract  with  the  mortgagees 
fixing  the  sum  to  be  paid  by  them  as  rent 

5.  Where  mortgagees  of  a  stock  of  goods  in  a  leased  store  building  take  pos- 
session of  the  goods  and  occupy  the  building  for  the  purpose  of  selling  the 
goods  at  retail,  by  permission  of  the  mortgagors  and  lessees,  they  cannot  avoid 
liability  for  rent  to  the  lessor  because  he  did  not  take  proceedings  to  turn  them 
•ut  of  possession  and  compel  them  to  remove  their  goods. 

6.  Where  a  receiver,  by  order  of  court,  sells  a  mortgaged  stock  of  goods  kept 
in  a  store  building  leased  to  the  mortgagors,  pending  litigation  as  to  the  valid- 
ity of  the  mortgages,  and  the  mortgagees  are  liable  for  the  rent,  the  court  may 
direct  payment  of  the  rent  out  of  the  proceeds  of  the  sale,  though  the  mort- 
gages are  valid. 

7.  Where  a  receiver  sells  goods  by  order  of  court,  one  not  a  party  to  the 
'  prior  proceedings,  and  entitled  to  the  proceeds  of  the  sale,  may  petition  the 

court  for  an  order  to  pay  the  same  to  him. 


On  petition  of  Cornelius  F.  Van  Dervoort  to  be  paid  a  certain 
amount  for  rent  out  of  the  fund  in  court. 

Mr.  George  S.  Hilton,  for  the  petitioner. 

Mr,  Eugene  Stevenson,  for  the  defendants. 

Pitney,  V.  C. 

The  petitioner  makes  the  following  case :  He  is  the  owner  of 
a  large  shop  or  store  for  the  retail  of  dry  goods,  in  the  city  of 
Paterson,  which,  in  April,  1895,  was  held  under  an  unexpired 
lease  by  a  firm  of  dry  goods  merchants  named  Van  Dervoort  & 
Slingland  (two  of  the  defendants  herein)  at  a  yearly  rent  which 
amounted  to  $308.33  per  month,  and  was  payable  monthly.  At 
that  time  the  store  was  filled  with  a  large  stock  of  dry  goods, 
which  had  cost  nearly  $30,000. 

On  the  4th  of  April  Van  Dervoort  &  Slingland,  being  finan- 
cially embarrassed  and  heavily  indebted  to  a  bank  upon  note* 
endorsed  by  several  of  their  friends,  executed  to  those  friends, 
eight  in  number,  several  chattel  mortgages  to  secure  them  in  the 
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premises.  The  aggregate  of  the  debts  was  about  $24,000.  0« 
the  same  day,  the  chattel  mortgagees,  acting  in  coi>cert — their 
mortgages  standing  on  an  equal  footing  as  to  priority — took 
^  formal  possession  of  the  chattels  as  they  were  then  situate  in  the 
store  of  petitioner  but  did  not  remove  them.  The  business  of 
selling  the  goods  at  retail  continued,  by  their  direction,  under 
the  immediate  supervision  of  Van  Dervoort  &  Slingland.  t 

On  or  shortly  after  the  4th  of  April,  the  complainants  .in  this 
suit,  New  York  merchants,  to  whom  Van  Dervoort  &  Slingland 
were  indebted  for  goods  sold,  brought  an  action  at  law  against 
them,  with  the  result  that  judgment  was  rendered  therein  o» 
the  16th  of  April.  The  chattel  mortgagees,  learning  of  the  suit 
at  law,  on  the  13th  of  April,  advertised  all  the  goods  to  be  sold 
at  auction,  on  the  premises,  on  the  18th  of  April.  In  anticipa- 
tion of  judgment  being  entered  against  them.  Van  Dervoort  & 
Slingland  made  a  general  assignment  for  the  benefit  of  their 
creditors  to  one  Bewkes  on  the  15th  of  April.  Before  Bewkes 
had  qualified  or  got  possession  of  the  goods  the  complainants 
recovered  judgment,  and  on  the  16th  of  April  filed  their  bill  of 
complaint  in  this  court,  attacking  all  the  chattel  mortgages  and 
praying  a  receiver.  An  order  to  show  cause  was  granted  'with 
interim  restraint,  the  litigation  upon  which  extended  to  the  lOtb 
of  July,  when  a  receiver  was  appointed,  who  was  ordered  and 
directed  to  proceed  to  sell  the  goods,  which  had  all  the  time  re- 
mained iu  the  petitioner's  store. 

The  receiver  qualified  and  took  possession  of  the  goods  and 
store  on  the  15th  of  July,  and  immediately  proceeded  to  make 
sale  in  pursuance  of  the  order,  but  in  the  store,  with  the  result 
that  he  realized  in  the  neighborhood  of  $19,000.  Litigation  was 
then  had  in  this  court  as  to  the  validity  of  the  chattel  mort- 
gages, with  the  result  that  their  validity  was  sustained.  The 
petitioner,  who  was  not  a  party  to  the  suit,  intervened  by  peti- 
tion, at  an  early  date  aftor  the  sale,  and  asked  for  payment  of 
his  rent  out  of  the  proceeds  from  the  time  the  chattel  mortgagees 
took  possession  nntil  the  ptemises  were  vacated.  His  claim  was 
not  resisted  as  to  the  time  the  receiver  was  in  possession,  and  be 
was  orderod  to  pay  the  petataon^  rent  for  the  premises  after 
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July  15th  and  until  the  store  was  vacated,  and  the  balance  of 
the  fund  was  ordered  to  be  paid  to  the  chattel  mortgagees,  less  a 
sufficient  sum  to  cover  petitioner's  demand  for  rent  from  the 
date  of  the  chattel  mortgages  up  to  the  qualification  and  entry  ^ 
of  the  receiver.  t 

One  of  the  chattel  mortgagees  was  a  Mr.  S.,  a  practicing  law- 
yer in  Paterson,  who  was  counsel  for  Van  Dervoort  &  Sling- 
land,  and  also  for  himself  and  the  other  chattel  mortgagees.  In 
&ct,  he  devised  and  carried  through  the  whole  plan,  and  aet«d 
throughout  as  the  counsel  not  only  for  himself  but  for  the  other 
chattel  mortgagees. 

The  petitioner  swears  that,  as  soon  as  the  chattel  mortgages 
were  put  on  record  and  the  fact  had  become  known  that  they 
had  been  given,  he  at  once  looked  after  his  rent,  and  inquired 
of  Mr.  S.  about  the  rent  that  was  due  at  that  time,  amounting  to 
nearly  $1,500,  and  was  informed  by  Mr.  S.  that  as  to  that  rent 
he  had  no  remedy.  He  was  offered  by  Van  Dervoort  &  Sling- 
land  a  bill  of  sale  for  all  the  goods,  subject  to  the  chattel  mort- 
gages, but  declined  to  receive  it  He  then  inquired,  as  he  swears, 
as  to  the  rent  accruing  from  that  time  forward  until  the  store 
should  be  vacated,  and  was  assured  by  Mr.  S.  that  the  chattel 
mortgagees,  having  taken  possession,  would  be  answerable^ for 
that  rent.  This  is  denied  by  Mr.  S.,  and  I  have  no  doubt  that 
he  is  honest  in  his  denial,  but  I  find  it  difficnlt  to  suppose  that 
the  petitioner,  who  is  of  equal  credibility  with  Mr.  S.,  manufac- 
tured his  evidence  upon  this  point,  and  it  is  quite  easy  to  believe 
that  Mr.  S.  had  forgotten  that  he  had  made  the  promise  or  state- 
ment to  the  petitioner  which  is  testified  to  by  him.  It  was  quite 
natural  that  the  petitioner  should  make  the  inquiry  as  to  future 
rent,  and  it  was  quite  as  natural,  and  also  reasonable,  that  Mr. 
S.  should  answer  as  petitioner  swears  that  he  did.  It  was  of  the 
utmost  importance  to  the  mortgagees  that  the  goods  should  re- 
main as  they  were  in  the  store,  where  they  could  be  sold  to  the 
best  advantage. 

Upon  the  question  of  fact  as  to  whether  or  not  a  promise  was 
made  by  Mr.  S.  to  the  petitioner,  I  feel  constrained  to  find  that 
it  was  made.     The  fact  that  petitioner  rested  quietly,  took  no 
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other  measures  to  secure  his  rent  or  the  possession  of  his  prem- 
ises, indicates  that  he  was  relying  on  some  arrangement  for  its 
payment,  and  he  swears  that  he  relied  on  Mr.  S.'s  promise. 

There  can  be  no  question  that  if  Mr.  S.  made  such  promise — 
his  authority  to  do  so  not  being  disputed — and  petitioner  relied 
upon  it,  the  mortgagees  are  bound  by  it.  It  is  not  a  question 
of  the  application  of  the  statute  of  frauds  to  a  promise  to  pay  a 
past  debt,  but  of  a  promise,  on  behalf  of  the  promisor,  to  pay 
for  use  and  occupation  in  future. 

But  the  mortgagees  argue  that,  admitting  the  promise  to  have 
been  made,  still  they  ought  not  to  be  held  bound  by  it  beyond 
the  time  when  the  court  intervened  and  stopped  their  proceeding 
to  seU,  and  that  after  the  17th  of  April  and  until  the  15th  of 
July  they  were  restrained,  by  the  order  of  this  court,  from  deal- 
ing Ac.  with  the  goods.  But  such  restraint  did  not  prevent 
tiiem  from  seeking  another  place  to  store  the  goods,  if  they  could, 
at  a  cheaper  rent,  and  if  the  order,  through  inadvertence,  could 
be  so  construed,  it  would  have  been  modified  upon  application 
for  that  purpose. 

There  is  much  force  in  the  su^estion  of  counsel  for  petitioner 
that,  admitting  that  during  the  period  in  question,  namely,  from 
April  17th  to  July  15th,  while  the  order  to  show  cause  with  its 
interim  restraint  was  in  foro^,  the  goods  were,  in  a  sense,  in  the 
custody  of  this  court  for  the  purpose  of  being  preserved  for  the 
benefit  of  the  parties  who  should  finally  be  determined  to  be 
entitled,  then  their  storage  was  necessary  for  such  preservation, 
and  its  expense  should  fall  on  the  goods.  Under  such  circum- 
stances, there  can  be  no  doubt  that  if  proper  application  had 
been  made  to  the  court  immediately  after  the  order  of  April  17th 
the  court  would  have  made  immediate  provision  for  the  care  and 
preservation  of  the  goods  pending  litigation,  and  would  un- 
doubtedly have  charged  the  cost  thereof  upon  the  goods. 

Again,  in  this  connection,  it  was  in  the  power  of  the  mort- 
gagees to  have  consented  at  once  to  the  appointment  of  a  receiver, 
the  result  of  which  would  have  been  the  same  as  if  the  appli'* 
cation  had  been  made  directly  for  provision  for  their  care  and 
custody.     Now,  in  such  case,  it  is  not  too  much  to  say  that 
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this  court  ought  now  to  do  that  which^  if  properly  moved,  it 
would  then  liave  done^  especially  as  petitioner  was  not  a  party  to 
the  proceedings. 

But  over  and  above,  and  aside  from  all  these  considerations, 
the  goods  remained  in  the  store,  and  the  mortgagees  in  the  end 
had  the  benefit  of  storage  of  them  there,  and  of  having  the  goods 
Rold  from  that  place.  There  can  be  no  doubt  that  the  benefit 
derived  from  that  privily  was  considerable.  There  was  a  large 
amount  of  goods.  It  was  not  suggested  that  there  was  any  other 
convenient  place  in  the  city  of  Paterson  where  they  could  have 
been  sold,  and  they  were  finally,  without  having  to  be  handled 
over,  packed  or  repacked,  sold  at  retail  from  the  same  store  and 
from  the  same  shelves  upon  which  they  rested  when  the  mort- 
gages were  made.  It  cannot  be  denied  that  this  was  a  great 
advantage. 

The  petitioner  relies  not  only  upon  the  promise  of  Mr.  S.^ 
speaking  for  himself  and  his  clients  and  the  other  mortgagees, 
but  upon  the  fact  of  the  actual  occupation  and  use  of  the  prem- 
ises by  the  mortgagees  from  the  middle  of  April  until  the 
middle  of  July. 

In  answer  to  this  view  of  the  case,  the  chattel  mortgagees  set 
up  that  they  took  possession  of  the  goods  only,  and  not  of  the 
store  itself,  and  that  they  did  not  become  tenants  in  fisict  of  the 
petitioner,  but  that  whatever  possession  they  had  was  by  license 
of  Van  Dervoort  &  Slingland,  and  not  as  their  assignees,  and 
hence  that  they  cannot  be  considered  as  having  occupied  the 
store  in  the  character  of  tenants.  It  seems  to  me  that  the  cir- 
cumstances forbid  the  distinction  sought  to  be  taken  between  the 
possession  of  the  goods  and  the  possession  of  the  store  or  rooms. 
The  case  shows  that  the  storerooms  were  used  for  no  other  pur- 
pose except  that  of  displaying  and  selling  the  goods,  and  keeping 
the  ordinary  accounts  of  a  retail  store.  They  were  not  used  for 
living  or  sleeping  purposes  or  other  occupancy  except  that  of 
storing,  caring  for  and  selling  goods,  and  such  use  and  oocapa* 
tion  was  complete  and  not  partial.  I  am  unable  to  see  any 
practical  difference  between  taking  possession  of  the  goods  and 
taking  possession  of  the  store. 
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It  was  further  suggested  that  iu  the  absence  of  an  expi^ess 
contract  there  was  no  fixed  sum  of  rent  to  be  paid,  and  that  the 
legal  aspect  of  the  petitioner's  claim  against  the  chattel  mort- 
gagees is  simply  that  of  a  quantum  meruit  for  use  and  occupa- 
tioDy  which  would  not  warrant  a  distress  or  entitle  petitioner  to 
be  paid  the  amount  of  his  rent  by  a  sheriff  who  held  an  ezecu- 
tioD  against  the  tenants.  But  it  seems  to  me  that  that  point  is 
not  well  taken.  The  premises  wer6  held  at  a  fixed  price  under 
an  unexpired  lease.  The  chattel  mortgagees  took  possession 
during  that  lease  with  the  express  consent  of  the  lessees.  There 
is  no  pretence  of  ignorance  on  their  part  as  to  the  amount  of  that 
rent.  On  the  contrary,  the  proof  shows  that  Mr.  S.  knew  the 
amount  of  the  rent,  and  that  it  was  accruing  and  ought,  in  jus« 
tice  and  equity,  to  be  paid  by  somebody.  Now,  it  seems  to  me 
that  if  the  chattel  mortgagees  took  possession  of  those  premises  and 
occupied  them  in  the  manner  iu  which  they  had  been  occupied 
by  their  mortgagors,  they  must  be  presumed  to  have  undertaken 
to  pay  the  rent  at  the  same  rate  at  which  their  mortgagors  or 
licensors  had  paid. 

It  was  further  su^ested  by  the  chattel  mortgagees  that  the 
petitioner,  by  remaining  quiet  and  failing  to  take  any  proceed- 
ings to  dispossess  his  tenants,  the  mortgagors,  or  their  licensees, 
was  guilty  of  such  laches  and  acquiescence  as  prevented  him 
from  making  his  present  claim  for  rent.  To  this,  among  other 
things,  the  petitioner  answered  that  he  could  not  safely  take 
summary  proceedings  to  obtain  possession.  I  do  not  agree  with 
petitioner's  counsel  in  his  argument  on  this  point;  but  I  do 
think  that  under  the  circumstances  it  does  not  lie  in  the  mouths 
of  the  chattel  mortgagees  to  say  to  the  petitioner  that  because  he 
did  not  take  proceedings  to  turn  them  out  of  possession  and 
compel  them  to  remove  their  goods  (which,  as  the  counsel  for 
the  mortgagees  says  in  his  brief,  would  undoubtedly  have  com- 
pelled them  to  come  to  some  understanding  with  the  petitioner 
as  to  rent),  that  therefore  he  must  be  presumed  to  have  intended 
to  give  them  the  use  and  occupancy  of  the  premises  for  three 
months  for  nothing.  In  other  words,  it  does  not  seem  to  me  to 
lie  in  the  mouths  of  the  mortgagees  to  say :  "  If  you  expected 
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US  to  pay  jou  rent  yoa  should  have  taken  harsh  measares  to 
compel  us  to  agree  to  pay  rent ;  because  yon  have  not  done  that, 
you  must  be  held  to  have  given  us  the  rent/'  It  seems  to  me 
that  there  is  more  plausibility  in  the  argument  made  by  peti- 
tioner that  the  chattel  mortgagees^  by  remaining  voluntarily  in 
possession,  may  be  held  to  have  acquiesced  in  their  liability  to 
pay  the  rent. 

Upon  a  consideration  of  the  circumstances  it  seems  to  me  that 
it  is  inequitable  and  unjust  for  the  chattel  mortgagees  to  say  to 
the  petitioner  that  the  insolvent  lessees  were  his  tenants  during 
the  period  in  question,  and  that  they  (the  chattel  mortgagees) 
were  occupying  and  enjoying  the  premises  as  the  mere  licensees 
and  not  the  assignees  of  the  lessees,  and  hence  are  not  liable  for 
the  accruing  rent;  and  I  conclude  that  they  must  be  treated  in 
equity  as  the  tenants  of  the  premises  at  the  rent  reserved  in  the 
lease. 

This  position  being  established,  the  doctrine  of  Wood  v.  Car- 
riage  Co.^  4  Diok.  Ch.  Rep,  433 y  applies.  That  was,  indeed,  the 
case  of  a  receiver  of  an  insolvent  corporation,  but  the  principle 
established  includes  any  sale  by  order  of  this  court.  The  sound- 
ness of  that  case  was  attacked  on  the  argument,  but  it  is  not  only 
an  authority  binding  on  me  but  I  think  it  rightly  decided.  This 
court  ought  not  to  have  the  power  by  mere  choice  of  machinery 
to  affect  the  rights  of  third  parties,  and  to  deprive  a  landlord  of 
his  statutory  right,  by  issuing  a  simple  order  to  sell  instead  of  a 
formal  writ  under  seal.  Besides,  the  appointment  of  a  receiver 
with  power  of  sale  has  been  properly  called  an  "  equitable  execu- 
tion.''   lHighRec.%^. 

Charging  the  fund  in  court  with  the  rent  here  claimed  has  the 
effect  merely  of  reducing  the  amount  which  the  mortgagees  must 
credit  on  their  mortgage  debt  from  the  proceeds  of  the  sale  of 
the  goods,  and  leave  the  balance  unpaid  so  much  larger,  while  it 
reduces  the  amount  due  from  the  lessees  to  the  petitioner  for  rent 
The  mortgagees  have  other  security  for  their  debts  beside  the 
goods  sold.  The  question  was  argued  upon  the  assumption  that 
the  other  security  would  be  insuflBcient  to  pay  them  in  full. 

One  other  point   remains.      Exception   was  taken   by  the 
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chattel  mortgagees  to  the  standing  of  the  petitioner  in  this  court 
by  mere  petition.  But  there  can  be  no  doubt  that  he  has 
adopted  the  proper  practice.  It  is  perfectly  well  settled  at  law 
that  where  a  sheriff  has  sold  goods  by  virtue  of  an  execution, 
and  paid  the  money  into  court  under  demand  of  the  landlord, 
the  claim  of  the  landlord  will  be  dealt  with  by  the  court  of  law 
upon  an  ordinary  affidavit  and  a  rule  to  show  cause.  Fischell 
V.  Keevy  16  Vr.  507  (at  p.  Blt)y  where  the  cases  in  this  state 
and  elsewhere  are  collected.  And  if  such  practice  prevails  at 
law,  I  do  not  know  why  it  should  not  prevail  also  in  this  court. 
In  fact,  it  seems  to  me  to  be  settled  practice  to  proceed  by  peti- 
tion on  equitable  claims  against  receivers  of  this  court  and  for 
moneys  deposited  in  this  court,  whether  the  petitioner  be  a  party 
to  the  suit  or  not.  The  proceeding  by  petition  in  this  court  has 
a  direct  precedent  in  the  case  of  Wood  v.  Carriage  Co.,  4-  Dick, 
Ch.  Rep.  43S. 

I  will  advise  an  order  that  the  petitioner  be  paid  his  rent 
from  the  4th  of  April  to  the  16th  of  July 


The  Protection  Building  and  Loan  Association 

V. 

Emma  J.  Knowles  et  al. 

1.  A  mortgage  given  by  a  purchaser  of  real  estatei  before  the  purchase, 
to  a  third  person  to  secure  money  advanced  for  the  purpose  of  making  the 
purchase,  must  be  postponed  to  the  purchase-money  mortgage  executed  and 
delivered  to  the  vendor  at  the  time  of  the  delivery  of  the  deed  by  the  vendor, 
the  vendor  having  no  notice  of  the  mortgage  previously  executed  by  the 
purchaser. 

2.  As  to  money  advanced  to  the  purchaser  prior  to  the  purchase,  such 
mortgagor  is  not  a  subsequent  mortgagee  within  the  Registry  act  {Rev.  p.  706 
3  ££),  and  is  not  preferred  to  the  purchase-money  mortgage  by  reason  of  prior 
r^^try  without  notice. 

3.  As  to  money  advanced  on  such  mortgage,  subsequent  to  the  purchase  and 
without  notice  of  the  purchase-money  mortgage,  the  mortgage  is  to  be  pre- 
ferred to  the  purchase-money  mortgage  subsequently  recorded. 
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Protection  Building  and  Loan  AaBociation  v,  EnowleB. 
On  final  hearing  on  pleadings  and  proofs. 

Mr.  Oeorge  E.  ClymeVy  Mr.  W,  Bradford  Smith  and  Mr.  Frank 
E.  Bradner,  for  the  complainant. 

Mr.  Edward  S.  Atwaiery  for  the  defendant  Chickering,  admin- 
istrator ad  prosequendum  of  A.  L.  Van  Blarconi^  deceased. 

Embby,  V.  C. 

The  bill  in  this  case  is  filed  to  foreclose  a  mortgage  for  $2,500 
with  interest,  given  to  the  complainant,  a  building  and  loan 
association,  by  the  defendants  Emma  J.  Knowles  and  Fraods 
W.  Knowles,  her  husband,  upon  premises  conveyed  to  Mrs. 
Knowles  by  A.  L.  Van  Blarcom,  and  the  question  is  whether, 
for  the  whole  or  any  part  of  this  sum  of  $2,500,  the  association 
mortgage  is  a  lien  prior  to  a  mortgage  of  $5,000  given  to  the 
vendor  by  Mr.  and  Mrs.  Knowles  to  secure  part  of  the  pur- 
chase-money of  the  premises.  This  mortgage  to  the  association, 
which  bears  the  same  date  as  the  deed  from  Van  Blarcom  to 
Mrs.  Knowles,  refers  to  the  premises  as  conveyed  to  Mrs. 
Knowles  by  that  deed,  and  then  recites  that  "it  is  given  to 
secure  the  payment  of  part  of  the  purchase-money  mentioned  in 
said  deed  which  has  been  advanced  by  the  said  association.'' 
Tlie  whole  purchase-price  of  the  property  was,  in  fact,  $6,000, 
and  upon  the  delivery  of  the  deed  a  payment  of  $1,000  in  cash 
was  made  and  a  mortgage  by  Mr.  and  Mrs.  Knowles  to  Van 
Blarcom  for  $5,000,  the  balance  of  the  purchase-money,  was 
delivered  to  the  attorney  of  tlie  vendor.  Van  Blarcom.  The 
complainant,  before  the  delivery  of  the  deed,  advanced  to  the 
purchaser  the  sum  of  $1,000,  and  subsequently  to  the  delivery 
of  the  deed  advanced  the  further  sum  of  $1,500.  The  $1,000 
advanced  before  the  delivery  (or  its  proceeds)  was  used  for 
making  the  cash  payment  on  the  purchase  to  the  vendor,  bat 
the  $1,500  afterwards  advanced  was  not,  nor  was  any  part  of  it 
used  for  purchase-money.  Tlie  grantor.  Van  Blarcom,  who  was 
an  uncle  of  Mr.  Knowles,  the  husband  of  the  grantee,  lived  in 
California,  and  after  executing  the  deed  there^  on  the  15th  of 
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December,  1891,  sent  it  through  his  busiDess  ^ents  to  Mr. 
Parker,  a  counaelor-at-law  of  New  York,  to  deliver  to  Mr. 
Koowles,  the  husband  of  the  grantee,  upon  receiving  from  him 
the  cash  payment  of  $1,000  and  a  purchase-money  mortgage  for 
$5,000.  The  payment  of  $1,000  was  made  and  the  Van  Blar*- 
com  mortgage  delivered  by  Mr.  Knowles  to  Mr.  Parker  in  New 
York,  on  January  11th,  1892,  and  at  the  time  of  the  exchange 
of  the  papers,  Mr.  Parker,  in  order  to  protect  the  purchasC" 
money  mortgage,  proposed  to  retain  the  deed,  in  order  to  record 
it  at  the  same  time  with  the  purchase-money  mortgage,  but  upon 
Mr.  Elnowles'  solicitation  he  finally  consented  to  deliver  both 
the  deed  and  the  mortgage  to  Mr.  Knowles  for  the  purpose  of 
recording  them.  The  deed  and  this  mortgage  to  Van  Blarcom, 
which  were  both  dated  December  15th,  1891,  were,  at  KnowW 
request,  delivered  to  Knowles  in  New  York,  on  January  11th, 
1892,  were  taken  by  him  to  Newark,  and  on  January  12th, 
1892,  be  delivered  the  unrecorded  deed  to  Mr.  W.  Bradford 
Smith,  the  solicitor  of  the  complainant,  who  then  advanced  to 
him  for  the  complainant  $1,500,  the  balance  of  the  complainant^s 
mortgage,  and  immediately  forwarded  the  unrecorded  deed,  to- 
gether with  the  complainant's  mortgage,  to  the  Union  county 
clerk  for  recording,  and  the  deed  and  complainant's  mortgage 
were  both  recorded  on  January  12th,  1892.  Knowles  retained 
the  Van  Blarcom  purchase-money  mortgage  in  his  possession 
until  January  20th,  1892,  when  he  sent  it  to  the  clerk's  office 
for  record.  The  $1,500  advanced  by  the  complainant  on  Janu- 
ary 12th,  1892,  was  made  by  a  check  of  the  association,  tut 
whether  to  the  order  of  Mr.  or  Mrs.  Knowles  does  not  appear. 
It  was  not,  in  fact,  used  for  payment  of  any  part  of  the  pur- 
chase-money, but  the  complainant  claims  that  its  mortgage  was 
made,  executed  and  recorded,  so  far  as  it  is  concerned,  in  good 
faith,  and  without  any  knowledge  or  notice  of  the  Van  Blarcom 
mortgage,  is  a  prior  lien  for  the  whole  amount  secured  thereby, 
as  well  the  $1,000  advanced  before  the  delivery  of  the  Van  Blar- 
com mortgage  as  the  $1,500  subsequently  advanced.  Mr.  Van 
Blarcom  died  shortly  before  the  filing  of  the  complainant's  bill,  and 
the  defendant  William  H.  Chickering,  who  has  been  appointed  his 
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admiDistrator  ad  proseguenduniy  claims  that  the  complainant  had 
notice  of  his  mortgage,  and  by  cross-bill  alleges  also  that  Knowles 
was,  by  reason  of  facts  therein  stated,  the  complainant's  agent  in 
recording  its  mortgage,  and  that  by  reason  of  his  agency  the 
complainant  was  chargeable  with  actual  knowledge  of  defend- 
ant's mortgage.  This  agency  of  Knowles  is  denied  in  the  an- 
swer to  the  cross-bill,  which  also  denies  any  knowledge  or 
information  of  defendant's  mortgage  until  after  the  advance  of 
its  money  and  the  recording  of  its  own  mortgage.  The  answer 
to  the  cross-bill  further  allies  (on  information)  that  it  was  dis- 
tinctly understood  and  agreed,  at  the  time  of  the  delivery  of  the 
Van  Blarcom  purchase-money  mortgage,  that  the  Van  Blarcom 
mortgage  should  be  a  second  mortgage  upon  the  premises. 

No  evidence  whatever  has  been  produced  in  support  of  this 
latter  allegation,  nor  was  Mr.  Knowles  called  to  contradict  the 
statements  of  Mr.  Parker,  Viein  Blarcom's  attorney,  in  reference 
to  the  occurrences  at  the  time  of  the  delivery  of  the  deed.  These 
statements  show  that  the  deed  and  purchase-money  mortgage  were 
delivered  by  Mr.  Parker  to  Mr.  Knowles,  to  be  recorded  together, 
and  that  Mr.  Parker,  in  consenting  to  this  arrangement,  relied 
upon  Mr.  Knowles'  professional  integrity  and  upon  his  relationship 
to  Mr.  Van  Blarcom.  At  the  time  of  the  delivery  of  the  deed  and 
mortgage,  Mr.  Parker  had  no  information,  or  even  cause  for  sus- 
picion, that  Knowles  and  his  wife  had  already  executed  a  mort- 
gage to  complainant  upon  the  premises,  nor  is  there  any  evidence 
that  Van  Blarcom,  the  vendor,  knew  that  any  such  mortgage 
was  proposed.  One  of  Mr.  Knowles'  letters  to  Mr.  Parker, 
dated  on  March  5th,  1892,  refers  to  a  letter  of  Van  Blarcom  to 
Knowles,  dated  February  2d,  1892,  in  which  (as  Knowles  writes) 
Van  Blarcom  denies  that  he  made  any  agreement  that  his  (Van 
Blarcom's)  mortgage  should  be  a  second  mortgage,  but  this  letter 
of  Van  Blarcom's  was  not  produced. 

No  agreement  for  postponement  of  the  purchase-money  mort- 
gage being  showa,  the  question  in  the  case  is  whether,  for  the 
whole  or  any  part  of  the  money  advanced  upon  its  mortgage,  the 
complainant  is  to  be  preferred  to  the  purchase-money  mortgage. 

The  complainant  bases  its  right  to  preference  upon  the  claim 
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that  for  the  whole  amount  of  the  mortgage  it  is  ''a  subsequent 
bona  fde  mortgagee  for  a  valuable  consideration,  not  having 
notice  of  defendant's  unrecorded  mortgage/'  and  therefore  within 
the  protection  of  the  statute.    Rev.  p.  706  ^  ££. 

The  &cts  in  the  case  show,  in  my  judgment,  that  £nowles 
was  not  the  agent  or  attorney  of  the  complainant  in  any  part  of 
the  transactioi^,  and  the  qu^tion  of  notice  to  the  complainant 
depends  upon  the  knowledge  o^  information  received   by  Mr. 
Smith,  the  regular  attorney  of  the  association,  who  was  the  only 
person  acting  for  the  complainaiit  in  reteiBfice  to  the  loan.     No 
proof  of  any  actual  notice  of  9omplnininr!rmortgage,  on  the  part 
of  Mr.  Smith,  is .  shown,  and  his  own  statement,  under  oath, 
when  called  as  defendant's  witness,  was,  that  before  the  mort- 
gage of  the  association  was  taken  he  did  not  know  from  Mr. 
Knowles  that  he  proposed  to  give  his  uncle  a  mortgage  for  any 
part  of  the  purchase-money.     Knowles,  in  his  letter  of  March 
6th,  1892,  to  Parker,  above  referred  to,  had  stated  tbat- before 
executing  the  two  mortgages  he  had  talked  over  the  matter  with 
Mr.  Smith,  but  Mr.  Smith,  being  asked  on  the  witness-stand  as 
to  his  conversations  with  Knowles,  said  that  he  had  many  con- 
versations with  him,  but  that  he  had  no  conversation  with  him 
about  there  being  two  mortgages,  and  that  he  does  not  recollect 
any  conversation  with  Knowles,  prior  to  the  mortgage,  that  the 
mortgage  he  gave  to  him  (Smith)  should  be  prior  to  the  mort- 
gage he  intended  to  give  to  Van  Blarcom  for  the  balance  of  the 
purchase-money.     Knowles  was  not  called  by  the  defendant  nor 
was  he  examined  by  complainant  except  upon  the  question  of 
agency. 

In  the  absence,  therefore,  of  proof  of  actual  notice  of  the  Van 
Blarcom  mortgage  on  the  part  of  Mr.  Smith,  the  whole  question 
as  to  such  notice  depends  upon  whether  the  association  is,  as  to 
any  part  of  the  sum  secured  by  its  mortgage,  to  be  charged  with 
constructive  notice  of  the  existence  of  the  Van  Blarcom  mort- 
gage. 

The  provisions  of  the  Registry  laws,  validating  unrecorded 
deeds  or  mortgages  in  favor  of  subsequent  grantees  or  mort- 
gagees, are  not  construed  to  require  actual  notice  of  the  unre- 


Digitized  by  LjOOQ  IC 


524  CASES  IN  CHANCERY.  [54  Eq. 

Protection  Building  and  Loan  Association  v.  Knowles. 

corded  conveyance,  but  to  adopt  the  general  doctrine  of  courts  of 
law  and  equity  as  to  notice.  Holmes  v.  SioxUj  S  Stock.  il9 
{Errors  and  AppecUs,  1866,  Ch-een,  C.  /.,  p.  4^6). 

The  defendants'  counsel  contends  that  the  complainant  is  to 
be  so  charged  with  constructive  notice  because  the  evidence  in 
the  case  shows  that  Mr.  Smith,  the  complainant's  attorney,  bad 
actual  information  of  facts  which,  as  he  insists,  were  suflBcient 
to  put  him  upon  inquiry  as  to  whether  tl)e  purchase-money  was 
paid ;  that  such  inquiry,  if  it  had  been  prosecuted,  would  have 
led  to  the  disclosure  of  the  existence  of  the  purchase-money 
mortgage;  that  the  failure  to  prosecute  such  inquiry  was  negli- 
gence upon  the  part  of  complainant's  attorney  or  agent,  and,  as 
a  result,  the  complainant  must  be  now  charged  with  notice  of 
the  fact  which  would  have  been  disclosed  but  for  the  n^ligence 
of  its  attorney.  The  additional  £icts  in  the  case,  bearing  upon 
this  question  of  the  delivery  of  the  mortgages,  are  as  follows, 
Mr.  Smith's  connection  therewith  being  specially  stated  wh«:ever 
it  occurred : 

On  December  7th,  1891,  Knowles,  who  had  prepared  the  deed 
from  his  uncle.  Van  Blarcom,  enclosed  it  to  the  latter  in  Cali- 
fornia, by  letter  of  that  date,  for  execution  and  acknowledgment. 
The  deed  was  dated  December  15th,  1891,  and  was  acknowl- 
edged on  that  day  by  Van  filarcom,  in  California. 

On  the  same  day.  Van  Blarcom  enclosed  the  deed  to  Messrs. 
Coombs,  Crosby  &  Eddy,  of  New  York,  with  directions  to  de- 
liver to  Mr.  Knowles  and  receive  from  him  $1,000  cash,  and  a 
mortgage  on  the  property  for  $5,000,  payable  in  two  years,  duly 
executed,  and  directing  the  employment  of  Mr.  Parker.  On 
January  2d,  1892,  Knowles  wrote  Coombs,  Crosby  &  Eddy  that 
Mr.  Van  Blarcom  had  written  him  that  he  had  placed  with  them 
a  deed  for  land  in  Summit,  New  Jersey,  and  had  authorized 
them  to  deliver  the  same  to  him  on  receipt  of  $1,000  cash  and  a 
mortgage  for  $5,000,  and  stating  that  he  would  call  upon  them 
Monday,  January  4th,  between  three  and  four  o'clock  in  the 
afternoon,  prepared  to  close  the  transaction.  What  communica- 
tion had  passed  between  Knowles  and  the  association  previous 
to  tliis  time,  January  2d,  1892,  in  reference  to  applying  for  or 
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obtaining  a  loan  for  them  on  the  property,  does  not  appear,  but 
the  mortgage  to  the  association  was  acknowledged  on  January 
4th^  1892,  and  Smith  says  that  it  was  acknowledged  before  him 
on  that  day  and  was  in  his  possession  from  tliat  day  until  it  was 
recorded.  There  is  no  other  proof  of  any  delivery  to  Smith 
or  the  association  at  any  time,  or  of  any  express  agreement  or 
understanding  on  the  part  of  Smith  as  to  the  terms  of  his  hold- 
ing the  mortgage  before  the  actual  advance  of  the  money,  or  of 
any  contemplated  future  delivery  of  the  mortgage.  Kuowles 
had  been  a  student  in  the  office  of  Fort  &  Smith  (in  which  Smitli 
was  a  partner)  up  to  June,  1891,  when  he  was  admitted  to  the 
bar,  and  at  this  time  had  desk  room  in  the  office  and  was  allowed 
to  print  his  name  on  the  firm's  cards  and  letter-heads,  but  had 
no  connection  with  or  interest  in  the  firm. 

The  complainant's  mortgage  was,  as  Smith  states,  drawn  by 
Knowles,  in  order  to  save  the  expense  of  Smith's  drawing  it, 
Knowles  giving  Smith  the  date  of  his  deed,  and  Smith  also  wit- 
nessed the  execution  of  the  mortgage.  The  source  from  which 
this  infi^rmation  as  to  the  true  date  of  the  deed  was  derived  by 
Knowles,  so  that  he  could  communicate  it  to  Smith  in  time  to 
insert  the  date  and  execute  the  mortgage  on  the  4th  of  January, 
does  not  appear,  but  Smith  says  that  Knowles  told  him  the  deed 
was  in  New  York,  or  he  was  going  to  New  York  for  it.  He 
further  says : 

''I  told  Knowles  in  drawing  the  mortgage  to  make  it  a  purchase-money 
mortgage,  and  whatever  of  the  money  is  necessary  to  get  your  deed  you  can 
pay  to  your  uncle,  and  the  making  of  it  a  purchase-money  mortgage  will  avoid 
the  necessity  of  searching  for  judgments  against  your  wife." 

The  purchase-money  clause  was  inserted  and  no  searches  for 
judgments  against  Mrs.  Knowles  were  made.  Smith  relied  on 
Knowles  for  the  searches.  Smith  also  says  that  he  didn't  know 
how  much  of  the  $2,500  Knowles  required,  or  whether  he  re- 
quired all  to  get  his  deed,  but  that,  on  the  following  Saturday^ 
January  9tb,  Knowles  told  him  that  he  needed  $1,000  of  the 
money  to  get  his  deed,  and  that  he  (Smith)  then  went  to  the 
treasurer  of  the  assor^iation  and  asked  him  for  a  check  for  the 
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amount  of  the  Knowles  loan^  but  that  the  treasurer,  on  that 
application,  did  not  have  the  whole  amount  ($2,500)  subjwt  to 
his  check,  and  Smith  says  that  he  then  told  the  treasurer  that 
Mr.  Knowles  required  only  $1,000  to  get  his  deed,  whereupon 
the  treasurer  gave  him  a  check  for  $1,000,  payable  to  Smith's 
order.  On  the  9th  of  January,  and  before  the  delivery  of  the 
deed  in  New  York,  Smith  endorsed  this  check  to  either  Mr.  or 
Mrs.  Knowles  as  part  of  the  loan.  The  check  is  not  produced. 
On  January  9th  Knowles  went  to  Parker's  oflBce  in  New  York 
with  a  check  for  $1,000,  to  the  order  of  Coombs,  Crosby  & 
Eddy,  and  a  mortgage  for  $5,000,  but  on  account  of  a  mistake 
in  the  description  the  mortgage  was  not  accepted  by  Mr.  Parker, 
and  Mr.  Knowles  took  back  the  mortgage  for  correction,  leaving 
the  check,  in  the  meantime,  in  Mr.  Parker's  possession.  This 
mortgage  to  Van  Blarcom  was  also  dated  December  15th,  1891 ; 
was  declared  to  be  given  to  secure  the  payment  of  part  of  the 
purchase-money,  and  was  acknowledged  on  January  4tb  before 
Joseph  K.  Franks,  a  master  in  chancery.  The  mortgage,  having 
been  corrected,  was,  on  the  11th  day  of  January,  delivered  to 
Mr.  Parker  and  handed  by  him  to  Knowles  to  record  with  the 
deed,  under  the  circumstances  above  stated,  and  Mr.  Parker 
retained  the  check  for  $1,000  as  the  cash  payment.  The  unre- 
corded deed  was,  on  January  12th,  handed  by  Knowles  to  Smith, 
who  then  looked  at  the  deed  and,  as  he  says,  he  thinks  he  then 
examined  it  and  that  he  must  have  noticed  the  consideration 
money,  which  was  $6,000. 

Smith  had  retained  the  association  mortgage  in  his  possession 
since  its  execution  on  the  4th  of  January,  and  had,  in  the  mean- 
time, received  from  the  association  a  check  for  $1,500,  the  bal- 
ance of  this  loan.  Upon  receiving  the  deed  from  Knowles,  he 
endorsed  over  this  check  and  handed  it  to  Knowles,  without 
making  any  search  for  mortgages  by  the  purchasers  since  the 
date  of  the  deed  or  of  its  delivery,  and  without,  as  he  says, 
making  any  further  inquiry  whatever  of  Knowles  as  to  the  pay- 
ment of  any  part  of  the  purchase-money. 

In  reference  to  his  knowledge  of  the  financial  condition  of 
Knowles  at  this  time.  Mr.  Smith  says  that  the  $1,000  which 
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Knowles  took  from  him  was  all  that  he  knew  of  his  having^ 
positively,  but  that  the  deed  was  made  to  Knowles'  wife,  and 
he  (Smith)  didn't  know  what  his  wife  had,  but  he  knew  that  the 
wife's  father  was  a  responsible  man — a  man  of  means.  This 
knowledge  did  not  appear  to  be  the  result  of  any  inquiries  made 
in  this  transaction,  nor  does  Smith  swear  that  he  made  the 
advance  on  reliance  on  the  advance  of  the  money  by  either  Mrs. 
Knowles  or  her  father. 

Under  this  state  of  facts  it  is  clear,  I  think,  that  as  to  the 
$1,000  which  was  advanced  prior  to  the  delivery  of  the  deed, 
the  association  mortgage  cannot  be  preferred  to  the  purchase- 
money  mortgage.  A  purchaser  who  receives  a  deed,  and,  as  part 
of  the  same  transaction,  delivers  a  mortgage  to  the  vendor  for 
part  of  the  purchase-money,  has,  so  far  as  that  mortgage  is  con- 
cerned, only  such  an  instantaneous  and  temporary  seizin  that  the 
purchase-money  mortgage  must  be  superior  to  all  conveyances  or 
encumbrances  executed  prior  to  the  inception  of  his  estate.  This 
is  the  law  as  settled  in  reference  to  prior  judgments,  mechanics* 
liens  and  other  prior  claims  against  the  purchaser  {Wallace  v. 
SUsby,  IS  Vr.  1  (at  p.  8  <tc.),  and  cases  cited ;  Clarlc  v.  Butler,  6 
Stew,  JEq.  664),  &i^d  must,  for  the  same  equitable  reasons,  be 
applied  to  mortgages  on  the  property  executed  by  a  mort^gor 
before  he  receives  his  deed.  As  was  said  by  Chief-Justice 
Church,  in  Dusenbury  v.  BtUbert,  69  N.  Y.  64.1,  645 :  "A  ven- 
dor of  real  estate  has  no  occasion  to  examine  the  records  for 
encumbrances  created  prior  to  his  conveyance.  He  has  the 
power  to  protect  himself  by  a  qualified  or  conditional  transfer  or 
by  any  l^al  mode  of  creating  a  lien  to  secure  himself  for  unpaid 
purchase-money.  When  he  conveys  and  instantly  takes- a  con- 
veyance as  such  security^  no  authority  is  needed  to  demonstrate 
the  gross  injustice  of  permitting  a  prior  mortgage  from  inter- 
.  vening  to  his  prejudice."  In  this  case  there  was  nothing  to  put 
the  vendor  or  his  attorney  upon  inquiry,  nor  was  either  of  them, 
under  the  circumstances  of  this  case,  charged  with  any  duty  of 
inquiry  in  favor  of  any  prior  claimant  under  the  purchaser, 
v^hether  by  mortgage  or  otherwise. 

As  to  this  $1,000,  it  should  also  be  noticed  that  th^  Mortgage 
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'Registry  act  ouly  protects  subsequent  and  not  prior  mortgagee 
If,  therefore,  the  association  mortgage  is^  under  the  facts  above 
stated  as  to  delivery,  to  be  considered  as  taking  effect  as  a  present 
conveyance  by  the  purchaser  as  early  as  January  4th,  the  day  of 
its  execution  and  acknowledgment,  or  on  January  9th,  the  day 
of  advancing  the  $1,000,  the  mortgage,  to  that  extent,  was  a 
mortgage  prior  in  time  to  the  purchase-money  mortgage,  and 
must,  as  to  this  amount,  rest  for  priority  not  upon  the  statute, 
but  upon  its  equity,  independent  of  the  statute.    For  the  reasons 
above  stated  no  such  equity  exists  as  to  the  purchase^money 
mortgage,  if  the  association  mortgage  be  considered  as  delivered 
at  the  time  of  the  advance  of  the  $1,000  and  prior  to  the  deliv- 
ery of  the  deed.     If  the  association  mortgage  is  to  be  treated  as 
delivered  after  the  delivery  of  the  deed,  on  January  11th,  and  as 
delivered  at  the  time  of  the  advance  of  the  $1,500,  then  clearly, 
as  to  the  advance  of  $1,000  made  on  January  9th,  the  mortgage 
must  be  considered  as  delivered  to  secure  an  antecedent  debt  and, 
to  that  eiittent,  the  association  is  not  a  mortgagee  '^  for  a  valuable 
consideration,"  under  the  Real  Estate  R^istry  acts.     Erunoles 
Loom  Works  v.  Vacher,  £8  Vr.  490j  and  cases  cited,  especially 
Mingus  v.  Condii,  8  C.  E.  Gr.  SIS,  and  DewiU  v.  Van  aidOe, 
S  Stew.  Eq.  ^09,  establish  that  a  precedent  debt  is  not  a  valoable 
consideration  within  the  meaning  of  the  Registry  acts  relating 
to  real  estate.     The  only  proof  as  to  the  time  and  circumstances 
of  the  delivery  of  complainant's  mortgage  is,  as  I  have  above 
stated,  that  it  was  executed  and  acknowledged  before  Smith  on 
January  4th  and  was  then  taken  by  him  and  retained  in  his 
possession  and  without  any  further  agreement  as  to  delivery, 
until  January  12th,  when  it  was  sent  for  record  with  the  deed. 
As  to  the  $1,500  advanced  after  the  delivery  of  the  deed  and 
of  the  Van  Blarcom  mortgage,  the  complainant  is,  to  this  extent, 
clearly  a  subsequent  mort^gee  for  a  valuable  consideration,  and, 
inasmuch  as,  at  the  time  of  the  advance  and  of  the  subaequent 
record  of  its  mortgage,  the  Van  Blarcom  mortgage  I»d  not  been 
recorded,  the  compiainant  is,  by  reason  of  priority  of  record,  eo-^ 
titled  to  priority  to  this  extent,  provided  it  is,  wkhia  the  hft- 
gtiage  of  the  statute,  a  b&nafide  mor^agee  ^'  not  having  nodoe'^ 
of  the  defendant's  mortgage.     And,  as  is  well  settled,  the  oom-^ 
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plainant  may  rest  on  its  priority  of  record,  and  the  burden  of 
establishing  notice  is  upon  the  holder  of  the  prior  unrecorded 
mortgage.  Hendrickaon  v.  WoolUyy  liS  Stew.  Eq.  307  {Errors 
and  Appeals,  1884). 

The  Van  Blarcom  mortgage,  moreover,  might  have  been  pro- 
tected in  this  case  under  the  Registry  laws,  by  recording  it  imme- 
diately, even  if  the  deed  were  not  recorded.  Under  the  rule 
settled  in  Semon  v.  Terhime,  IS  Stew.  Eq.  364,  {Chancellor  Run* 
yon,  188S)y  a  subsequent  mortgagee  is  bound  to  search  the  records 
for  mortgages  subsequent  to  the  date  of  his  mortgage^  even  if  hia 
mortgagor's  deed  is  not  recorded.  i 

And  where,  under  the  R^istry  laws,  a  vendor's  mortgage 
may  be  fully  protected  by  a  prompt  r^istry,  it  would  be  against 
the  policy  of  these  laws  to  impose  on  a  subsequent  purchaser  or 
mortgagee  the  duty  of  protecting  prior  rights  by  inquiry.    These 
prior  rights  may,  under  the  laws,  be  fully  protected  by  record, 
and,  as  was  said  by  Lord  Selborne  in  Agra  Bank  v.  Barry, 
L.  R.7E.&  L  App.  136, 157,  the  fact  that  statutes  so  provide 
IS  one  fact  or  circumstance  to  be  considered  in   determining 
whether  and  to  what  extent  the  duty  of  inquiry  arises,  and  is 
always  a  fact  of  great  importance.     It  is,  in  my  judgment,  the 
fact  which,  in  connection  with  Mr.  Smith's  denial  of  notice,  turns 
the  scale  in  the  present  case,  for,  although  there  are  some  cir- 
cumstances in  the  evidence  from  which  it  may  perhaps  fairly  be 
argued  that  Smith,  on  making  the  advance  of  the  $1,600^  did  not 
make  all  the  inquiries  which  a  more  cautious  attorney  and  one 
who  placed  less  reliance  on  Knowles  would  have  made  as  to 
the  payment  of  the  whole  purchase-money,  yet  these  circum- 
stances do  not  seem  to  me  sufficiently  decisive  to  dislodge  com- 
plainant's mortgage  as  to  the  $1,500  from  the  strong  position  of 
priority  given  to  it,  prima  facte,  by  the  statute,  supported  as  this 
is  by  the  oath  of  Mr.  Smith,  the  only  witness  called  to  speak 
directly  upon  the  question  of  knowledge.     The  defendant  might 
have  called   Knowles  as  well  as  Smith  as  his  witness^  and^ 
although  not  obliged  to  do  so,  the  failure  to  call  the  only  other 
witness  who  had  actual  knowledge  of  the  transaction  imposes  on 
the  defendant.  I  think,  the  burden  of  showing  that  the  indirect 
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or  circumstantial  evidence  relied  on  clearly  establishes  a  Dili- 
gence on  Smith's  part  which  deprives  his  client  of  the  benefit  of 
the  statute  and  imposes  on  it  all  the  effect  of  an  actual  notice  of 
which  there  is  no  proof.  The  circumstances  are  not  sufficient  to 
establish  that  Smith  was  bound^  as  against  the  vendor,  to  make 
further  inquiries  as  to  the  purchase-money  on  advandug  the 
4^1,500.  Defendant's  counsel  relied  strongly,  if  not  principally, 
upon  the  fact  that  the  complainant's  mortgage  professed  to  be  a 
purchase-money  mortgage  for  the  whole  amount  ($2,500),  aud 
should  therefore  be  considered,  on  the  &ce  of  it,  an  admission  on 
complainant's  part  that  at  least  this  much  of  the  whole  purchase- 
money  was  unpaid.  But  the  explanation  given  by  Smith,  that 
on  originally  drawing  the  mortgage  it  was  supposed  that  the 
whole  $2,500  might  be  needed,  prevents  the  form  of  the  mort- 
gage from  having  the  effect  whicli  defendant  insists  upon.  At 
the  time  of  advancing  the  $1,000  the  association  was  notified  chat 
this  amount  was  all  that  Mr.  Knowles  required  '*to  get  his 
deed,"  and  this  information  then  given  cannot  be  considered 
sufficient  to  charge  Smith,  at  the  time  of  the  subsequent  advance 
of  $1,500,  with  the  duty  toward  the  vendor  of  then  inquiring 
whether  or  how  the  purchase-money  beyond  the  $1,000  had 
been  paid.  It  is  also  urged  that  as  Knowles  had  no  means  be- 
yond the  $1,000  advanced  by  the  association,  and  Smith  kneir 
this,  he  was,  on  receiving  information  that  the  total  amount  of 
consideration  paid  was  $6,000,  charged  with  the  duty  of  in- 
quiring as  to  the  payment  of  the  balance  before  advancing  this 
$1,500.  But  the  conveyance  being  made  by  the  vendor  to  Mrs. 
Knowles,  and  a  deed  to  her  being  produced  to  Smith,  it  seems 
to  me  that,  in  the  absence  of  information  that  Mrs.  Knowles  bad 
not  paid  the  purchase-money.  Smith  was  not  charged  with  any 
duty  toward  the  vendor  of  making  these  inquiries.  As  to  the 
$1,500  advanced  on  January  12th,  1892,  the  evidence,  therefore, 
as  I  view  it,  fails  to  justify  a  postponement  to  the  defendant's 
mortgage  of  the  priority  given  to  complainant  by  the  statute, 
and  a  decree  will  be  advised  directing  that,  as  to  this  amount, 
with  interest,  the  complainant's  mortgage  is  a  prior  lien  to  the 
defendant's  mortgage,  but  as  to  the  $1,000  advanced  on  Januiry 
9th,  1892,  it  is  a  subsequent  lien  to  the  defendant's  mortgage. 
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Cornelius  N.  Conover  et  al. 

1.  Where  the  affidavit  to  a  partnership  chattel  mortgage,  given  to  secare  a 
loan  of  f  2,000  to  one  of  the  partners  individually,  and  endorsements  of  mi- 
niatured firm  notes  for  $2,800,  recited  that  the  true  consideration  thereof  was 
a  loan  of  $4,800  to  the  firm  then  due  and  owing,  the  mortgage  was,  as  to  a 
prior  judgment  creditor  of  the  firm,  void,  under  Bev,  Sup,  p,  4^1  ^  11,  declar- 
ing a  chattel  mortgage  void  as  to  creditors  unless  an  affidavit  is  attached 
thereto  stating  the  consideration,  although  the  misstatement  was  the  result  of 
an  honest  mistake  of  the  mortgagee. 

2.  A  father,  knowing  that  a  partnership  which  his  son  was  to  enter  with 
another  would  require  several  thousand  dollars  capital,  promised  to  lend  them 
^2,000,  and  after  the  partnership  was  formed  advanced  that  amount,  and  took 
his  son's  individual  notes  therefor,  payable  in  long  time,  and,  on  maturity, 
took  renewal  notes  of  the  son  individually.  The  son,  who  kept  the  firm 
books,  credited  the  advances  as  payments  on  his  share  of  the  capital. — Hetd, 
that  the  advances  were  to  the  son  individually,  and  not  to  the  firm. 

3.  A  creditor  who  accepts  a  chattel  mortgage  as  security  for  his  debt  becomes 
a  purchaser,  and  cannot,  therefore,  while  relying  on  his  mortgage,  have  a 
prior  voluntary  conveyance  by  the  mortgagor  declared  fraudulent  as  to  him, 
in  his  right  as  creditor. 

4.  Where  two  chattel  mortgages  are  in  point  of  time  a  first  and  second  lien 
on  firm  property,  and  an  execution  levied  on  the  firm  property  and  individual 
property  of  one  of  the  partners  a  third  lien  on  it,  and  the  first  mortgage, 
which  is  larger  than  the  execution  lien,  is,  as  to  the  execution  creditor,  void 
by  statute  as  in  fraud  of  creditors,  in  marshaling  the  securities  the  execution 
lien  should  be  first  paid,  then  the  excess  of  the  first  mortgage  over  the  execu- 
tion lien,  then  the  second  mortgage  in  full,  and  then  the  unpaid  balance  of  the 
first  mortgage. 

5.  In  such  a  case,  the  first  mortgagee  cannot  compel  the  execution  creditor 
to  resort  first  to  the  individual  property  levied  on  to  satisfy  his  lien. 

6.  Two  chattel  mortgages  on  the  stock  and  accounts  of  a  firm,  and  an  exe- 
cution on  the  stock,  were  in  time  respectively  a  first,  second  and  third  lien ; 
and  a  receiver,  being  appointed,  paid  to  the  first,  with  the  consent  of  the 
second  mortgagee,  but  without  notice  to  the  execution  creditor,  part  of  the 
sum  due  on  his  mortgage.  The  first  mortgage  was  subsequently  held  void  as 
to  the  execution. — ifeW,  that  the  payment  was  made  subject  to  the  right  of  the 
execution  creditor,  if  the  payment  included  part  of  the  proceeds  of  the  stock, 
io  have  the  same  repaid  into  court  for  the  satisfaction  of  his  lien. 
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On  final  hearing. 

Mr.  John  8.  Voorhees,  for  the  complainants. 

Mr.  Alan  H.  Strong,  for  the  defendant  Edwin  Allen. 

Mr.  Charles  H,  Bunyon,  for  the  defendant  Mapes  &e.  Co. 

Emeby,  V-  C. 

The  dispute  in  this  case  relates  to  the  respective'  priorities  of 
two  chattel  mortgages  and  of *a  judgment  and  execution  creditor; 
one  chattel  mortgage  being  held  by  complainants^  one  hj  the 
defendant  Edwin  Allen  and  the  execution  creditor  being  the 
defendant  the  Mapes  Formula  and  Guano  Company.  Both 
chattel  mortgages  were  given  by  the  defendants  Cornelius  N. 
Conover  and  William  Allen,  partners  as  Conover  &  Allen,  the 
complainants'  mortgage  being  dated  on  October  21st,  1893,  and 
recorded  October  25th,  1893,  subsequent  to  the  defendant  Allen's 
mortgage,  which  was  dated  September  8th,  1893,  and  recorded 
September  9th,  1893.  The  two  mortgages  cover  the  same  prop- 
erty, and  include  the  partnership  stock,  horses,  wagons  Ac,  goods 
and  fixtures,  and  also  the  books  of  account,  debts  <&c.,  due  or  to 
become  due  to  the  firm.  The  judgment  of  the  Mapes  &c  Com- 
pany was  obtained  on  December  12th,  1893,  in  the  Middlesex 
circuit  court,  for  $1,096.61  damages,  and  $33.50  costs,  upon  an 
account  due  from  the  firm  of  Conover  &  Allen  which,  as  appears 
from  the  record  of  the  judgment,  was  incurred  between  Feb- 
ruary 2d  and  April  10th,  1893,  and  previous  to  the  execution 
of  either  of  the  chattel  mortgages. 

Upon  execution  issued  under  this  judgment,  levy  was  made 
upon  the  goods  and  chattels  covered  by  the  chattel  mortgages 
(but  not  upon  the  book  accounts  and  choses  in  action  mortgaged)^ 
and  also  upon  the  separate  interest  of  Conover,  one  of  the  mem- 
bers of  the  firm,  in  certain  real  estate  in  Middlesex  county. 
Levy  was  made  on  the  execution  before  the  filing  of  compIain-^ 
ants'  bill. 

On  December  28th,  1893,  complainants  filed  a  bill  to  fore- 
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dose  their  chattel  mortgage,  disputing  the  priority  of  defendant 
Allen's  mortgage  as  to  $2,000,  part  of  the  debt  secured  by  it,  on 
the  ground  that  this  portion  of  the  debt  secured  by  Allen's  mort^ 
gage  was  the  individual  debt  of  William  Allen,  one  of  the  part- 
ners, and  was  not  a  firm  debt,  and  the  mortgage  was,  therefore, 
charged  to  be  fraudulent  an^  voluntary  as  to  complainants^ 
mortgage,  which  was  given  to  secure  a  firm  debt  or  liability. 
Upon  this  bill  a  receiver  of  the  mortgaged  property  was  ap* 
pointed,  the  receiver  being  Mr.  C.  H.  Ruuyon,  the  attorney  of 
the  Mapes  company,  and  the  mortgaged  property  (including  the 
book  accounts  and  debts  due)  has  been  sold  and  collected.  Out 
of  the  proceeds  the  receiver  has  paid  to  JSdwin  Allen  the  sum 
of  $2,017.78,  under  orders  of  the  court  (consented  to  by  com* 
plainants),  to  be  applied  on  that  part  of  the  debt  secured  by 
Edwin  Allen's  mortgage  which  was  not  disputed  by  complain- 
ants' original  bill.  Subsequently  to  this  sale  and  collection  by 
the  receiver  and  to  these  payments,  and  in  order  to  reach  the 
funds  in  court  for  application  on  his  mortgage,  the  defendant 
Edwin  Allen  (at  the  suggestion  of  the  court,  made  when  the  case 
was  brought  to  hearing)  filed  a  cross-bill  upon  his  mortgage 
against  the  complainants  and  the  Mapes  &c.  Company,  who  had 
not  put  in  any  answer  to  the  original  bill.  In  its  answer  to  the 
cross-bill  the  Mapes  company  attacks  the  Allen  mortgage  as  void 
for  want  of  a  proper  affidavit  under  the  statute  relating  to  ohat-r 
tel  mortgages,  and  also  as  a  voluntary  mortgage  to  the  extent  of 
$2,000,  in  that  it  was  given  to  this  extent  by  the  members  of  the 
firm,  upon  the  firm  property,  to  secure  an  individual  debt  of  one 
of  the  partners,  and  is,  therefore,  void  as  against  the  judgment 
creditors  of  the  firm,  whose  debts  existed  at  the  time  of  the 
mortgage. 

The  defendant  Edwin  Allen  alleges  that  the  entire  indebted- 
ness secured  or  intended  to  be  secured  by  his  mortgage  was  a 
partnership  debt  or  liability,  and,  as  against  the  execution  credi- 
tor, defendant  also  alleges  that  the  real  estate  of  Conover,  one  of 
the  defendants  in  execution,  is  sufficient  to  satisfy  the  execution, 
and  claims  that  this  must  be  first  sold  before  resorting  to  the 
goods  and  chattels  of  the  firm. 
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The  Allen  mortgage  was  given  to  secure  the  payment  of 
f4,800  on  demand,  with  interest  from  the  date  of  the  mortgage 
(September  8th,  1893),  and  in  his  affidavit  annexed  to  the  mort* 
gage,  Edwin  Allen,  the  mortgagee,  swears  that 

**  the  true  consideration  of  the  said  mortgage  is  as  follows,  viz.,  the  som  of 
four  thousand  eight  hundred  dollars  cash  money  loaned  by  this  deponent  to 
said  Cornelius  N.  Conover  and  William  Allen,  partners,  trading  as  Conover 
A  Allen,  at  their  request  and  before  the  execution  hereof,  and  now  due  and 
owing  from  them  to  this  deponent,  and  the  deponent  further  says  that  there  is 
due  on  said  mortgage  the  sum  of  forty-eight  hundred  dollars  besides  lawful 
interest  thereon  from  the  8th  day  of  September,  1893." 

It  is  admitted  by  the  answer  and  the  cross-bill  of  Edwin 
Allen,  and  is  undisputed  on  the  evidence,  that  at  the  time  of 
giving  the  mortgage  neither  tl>e  firm  nor  William  Allen  owed 
Edwin  Allen  more  than  $2,000,  and  that  the*  $2,800  additional 
included  in  the  mortgage  represented  notes  to  that  amount  which 
Edwin  Allen  had  endorsed  for  the  accommodation  of  the  firm, 
and  on  which  he  was  liable  as  endorser,  but  which  were  not  then 
due,  so  that  to  this  extent  the  true  state  of  the  indebtedness  and 
the  true  consideration  of  the  mortgage  were  not  disclosed  by  the 
mortgage  or  affidavit.  The  execution  creditor  insists  that  this 
failure  to  disclose  the  true  consideration  of  the  mortgage  avoids 
the  mortgage  as  to  it  under  the  statute,  and  also  that  the  affida- 
vit that  any  of  the  $2,000  indebtedness  was  due  or  to  become 
due  from  the  firm  was  false  in  fact,  this  being  a  debt  due  solely 
from  William  Allen  for  the  capital  advanced  by  William  Allen 
to  the  firm.  Tiie  disputed  question  of  fact  in  the  case  is  whether 
the  $2,000  was  an  indebtedness  due  from  the  firm  or  only  from 
William  Allen,  and  upon  the  whole  evidence  I  reach  the  concla- 
siou  that  the  debt  was  not  a  firm  debt,  but  was  due  to  Edwin 
Allen  from  his  son  William  alone  and  not  from  the  firm. 
Edwin  Allen  had  no  dealings  whatever  with  Conover,  the  other 
partner,  in  relation  to  the  advance  of  the  $2,000,  and  this  money 
was  at  different  times  between  June  20th,  1892,  and  August  3d, 
1892,  paid  or  advanced  by  Edwin  Allen  to  his  son  William,  the 
evidence  of  indebtedness  in  each  case  being  notes  signed  by  Wil- 
liam Allen  alone,  which  were  delivered  by  him  to  his  father  and 
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were  renewed  when  due  bj  the  son's  obligations  alone.  B7  the 
agreement  between  the  partners^  each  was  to  contribute  |2,600 
capital^  and  in  the  books  of  the  firm^  which  were  kept  bj  Wil- 
liam Allen,  he  entered  the  moneys  received  by  him  from  his 
fiither  as  part  of  the  credit  to  his  account  as  a  partner.  So  far  as 
William  is  concerned,  this  and  the  other  evidence  in  the  case — 
showing  that  up  to  the  time  of  giving  the  mortgage  these  ad- 
vances from  his  &ther  had  not  been  treated  as  a  partnership 
UabUUy — is  conclusive,  and  entirely  overcomes  his  present  state- 
ment that  the  money  was  originally  advanced  as  a  loan  to  the 
firm.  William  Allen's  statement  that  the  advances  from  his 
father  were  put  in  his  account  ^'  so  that  it  could  be  either  way, 
that  I  owed  it  to  him  or  the  firm  owed  it  to  him,"  is  of  itself 
sufficient  to  discredit  his  present  evidence. 

As  to  Edwin  Allen's  evidence  on  this  point,  it  appears  that  he 
knew  that  it  would  require  about  five  or  six  thousand  dollars  to 
buy  the  stock  or  business  which  the  firm  proposed  to  take,  and 
that  before  the  partnership  was  formed  he  promised  his  son  to 
let  them  have  |2,000.  One  thousand  dollars  of  the  amount  was 
advanced  June  20th,  1892,  on  a  note  for  one  year,  signed  only 
by  his  son  ;  $300  on  July  15th,  1892,  on  a  similar  note.  These 
two  notes  were  renewed,  on  falling  due  June  20th,  1893,  and 
July  15th,  1893,  by  other  notes  of  the  son  alone,  for  one  year. 
On  July  23d,  1892,  there  was  another  advance  by  Edwin  Allen 
to  his  son  of  $500,  for  which  he  took  his  son's  note,  probably  at 
oue  year,  and  on  August  3d,  1892,  the  fourth  and  last  advance 
of  $150  on  William's  note  for  one  year.  The  former  was  re- 
newed on  July  23d,  1893,  by  a  note  of  six  months,  and  the 
latter  on  August  3d,  1893,  by  a  note  at  one  year.  These  notes 
make  up  $1,950,  and  are  all  the  evidences  of  indebtedness  pro- 
duced in  relation  to  the  advances,  and  Edwin  Allen  still  retained 
all  these  renewed  notes  up  to  the  time  of  hearing. 

His  explanation  of  the  notes  being  signed  by  his  son  and  not 
by  the  firm,  is  that  "  he  wasn't  near  the  firm's  place  of  business, 
and  when  he  gave  me  these  I  didn't  have  any  idea  of  trouble 
ahead.  I  was  careless  in  taking  them  in  that  way."  This  ex- 
planation given  when  "trouble"  had  arisen  and  his  advance  to 


Digitized  by  LjOOQ  IC 


536  CASES  IN  CHANCERY.  [54  Eq. 

Boice  V,  Conover. 

his  son  is  put  in  jeopardy^  is  uot  sufficient  to  overcome  the  effect 
of  the  written  evidence  agreed  on  by  the  parties  at  the  time  of 
the  advances,  by  taking  the  securities  of  his  son  alone.  The 
time  for  repayment  fixed  by  the  notes  is  an  additional  indication 
that  the  advances  were  not  temporary  loans  to  the  firm  which 
were  to  be  repaid  by  them,  but  that  they  were  advances  to  the 
son  alone.  The  money  advanced  undoubtedly  went  to  the  use 
of  the  firm,  but  this  is  not  sufficient  to  constitute  the  lender  a 
creditor  of  the  firm  (Bannister  v.  Miller^  SZ  Atl.  Rep.  1066, 
Heed,  V.  C,  October,  1896),  and  the  question  is  whether  Edwin 
Allen  advanced  the  money  to  his  son  or  whether  he  advanced  it 
to  the  firm. 

Considering  the  situation  and  the  relationship  of  the  parties — 
the  security  given  being  notes  of  the  son  alone,  and  the  time  for 
repayment — ^and  the  whole  aspect  of  the  case,  it  seems  to  me 
that  there  is  no  evidence  which  will  justify  me  in  holding  that 
the  real  transaction  was  not  the  one  which  was  evidenced  by  the 
writings  agreed  on  by  the  parties  at  the  time. 

Complainants  claim  that,  under  the  decision  in  Uhler  v. 
Brovming,  4.  Dutch.  79,  82  (New  Jei^sey  Supreme  Court,  1859), 
tiie  parol  evidence  is  uot  admissible  to  contradict  the  written 
evidence  furnished  by  the  notes  themselves,  or  to  show  that  the 
notes  were  debts  of  the  firm,  but  without  resting  the  decision 
upon  this  point,  I  find  that  as  matter  of  fact  upon  all  the  evi- 
dence, it  appears  that  $2,000  of  the  indebtedness  included  in  the 
Allen  mortgage  was  not  for  cash  money  loaned  by  Edwin  Allen 
to  the  partners  at  their  request  and  before  the  execution  of  the 
mortgage,  as  stated  in  the  affidavit,  but  was,  in  fact,  for  money 
advanced  to  William  Allen  alone,  and  the  payment  of  which 
was  assumed  by  the  firm  for  the  first  time  by  the  chattel  mort- 
gage itself,  this  assumption  by  the  firm  being  subsequent  to 
the  creation  of  the  debts  of  the  complainant  and  of  the  Mapes 
company. 

It  is  claimed  on  behalf  of  defendant  Allen  that  the  indebted- 
ness to  complainant  was  purely  voluntary  and  arose  subsequent 
to  the  execution  of  the  Allen  mortgage,  this  claim  being  based 
on  the  fact  that  the  complainants'  mortgage  was  given  only  to 
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secure  them  against  liability  as  endorsers  for  accommodation  on 
a  note  of  Conover  and  Allen  for  $1^600;  that  the  complainant 
Gertrude  Boice  was  a  married  woman  and  therefore  not  bound 
hy  the  endorsement^  and  that  her  subsequent  ])ayment  of  the 
note  to  the  bank  which  had  discounted  it  was  purely  voluntary 
on  her  part  and  not  sufficient  to  constitute  her  an  existing  credi- 
tor of  the  firm.  The  fault  in  this  contention  is  that  it  overlooks 
the  fact  that  the  real  creditor  of  the  firm  upon  these  notes  was 
the  bank,  and  that  the  complainant  Mrs.  Boice,  on  paying  the 
notes,  as  she  had  a  right  to  do,  and  perhaps  was  morally  bound 
to  do,  was  substituted  for  the  bank  as  the  creditor  of  the  firm, 
and  therefore,  so  fitr  as  relates  to  the  time  when  the  complain- 
ants' debt  was  created,  occupies  the  position  of  the  bank  as  a 
creditor  of  the  firm  existing  at  the  time  of  the  Allen  mortgage. 
Oramer  v.  Beford,  g  C.  E.  Or.  S67,  S80y  S87.  The  real  ques- 
tion of  difficulty  in  relation  to  complainants'  case  against  the 
Allen  mortgage  is  not  whether  the  complainants  were  existing 
creditors  at  the  time  of  the  Allen  mortgage,  but  whether,  having 
taken  a  mortgage  to  secure  their  debt,  they  are  now  simply  sub- 
sequent mortgagees  or  purchasers  from  the  firm,  and  not  credi- 
tors standing  in  their  rights  as  creditors  for  an  existing  debt  or 
liability  which  was  the  consideration  of  the  mortgage. 

The  attack  upon  the  validity  of  the  Allen  mortgage  is  made  from 
two  different  standpoints — first,  under  the  Chattel  Mortgage  act, 
and  secondly  as  voluntary  conveyances  made  by  a  firm  to  secure 
the  individual  indebtedness  of  one  of  the  partners,  and  therefore 
fraudulent  and  void  against  creditors  of  the  firm.  The  Mapes 
company  insists  u])on  both  of  these  objections ;  the  complainants 
have,  on  thej:ecord,  only  relied  upon  the  latter  objection. 

As  to  the  first  objection,  the  fourth  section  of  the  Chattel 
Mortgage  act  of  May  2d,  1895  {Rev.  Sup.  p.  4^1),  provides 

^*that  every  mortgage  of  goods  and  chattels  *  *  *  shall  be  absolutely 
void  tm  against  the  creditors  of  the  mortgagor  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage  have  annexed 
thereto  an  affidavit  stating  the  consideration  of  said  mortgage  and  as  nearly  as 
possible  the  amount  due  and  to  grow  due  thereon." 
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The  aflSdavit  annexed  to  the  Allen  mortgage  failed  altogether 
to  disclose  its  true  consideration.  For  $2,800  of  it  the  mort- 
gagee was  only  liable  as  endorser;  for  the  other  |2,000  the 
money  had  been  advanced,  as  I  have  foand^  to  William  Allen 
and  not  to  the  firm. 

The  status  of  the  indebtedness  disclosed  in  the  affidavit 
diverges  so  widely  from  the  true  state  of  facts  that  it  seems  ini- 
possible  to  deny  that  this  affidavit  did  not,  either  in  respect  to 
the  $2,800  or  the  $2,000,  comply  with  the  letter  or  the  spirit  of 
the  statute,  and  the  suppression  of  the  true  consideration  was 
manifestly  material. 

Mr.  Allen's  counsel  claims  that  this  misstatement  was  the 
result  of  an  honest  mistake,  but  the  question  is  one  of  the  con- 
struction of  a  statute  which  defines  what  the  affidavit  mast  con- 
tain and  makes  no  exception  or  allowance  for  mistakes.  As  was 
said  in  Kennard  v.  Gray,  68  N.  H.  51,  a  case  arising  on  an 
affidavit  under  a  somewhat  similar  law,  the  statute  condemnn 
such  securities  because  their  natural  tendency  is  to  deceive  and 
defraud  creditors,  however  honest  the  intention  of  the  parties. 
And,  as  was  held  by  Mr.  Justice  Dixon  in  Fletcher  v.  Bonnet,  6 
Dick.  Ch.  Rep.  618  {Brars  and  Appeals,  189S),  the  validity  of 
the  chattel  mortgage  depends  on  the  correctness  of  the  informa- 
tion in  the  affidavit  and  not  on  the  knowledge  of  the  affiant  of 
its  truth.  Neither,  as  it  seems  to  me,  can  the  validity  of  the 
mortgage  depend  on  the  honesty  of  an  affiant  in  making  an  affi- 
davit which  is  substantially  untrue.  I  hold,  therefore,  that  as 
against  the  Mapes  &c.  Company,  judgment  creditors  of  the  firm, 
the  Allen  mortgage  is  void  under  the  chattel  mortgage  statute. 
As  to  complainants'  mortgage  the  situation  is  different.  It  is 
proved  by  one  of  the  complainants'  witnesses  that  the  complain- 
ant Mrs.  Boice  and  her  attorney,  who  drew  her  mortgage,  had 
actual  knowledge  of  the  Allen  mortgage  at  the  time  of  taking 
her  mortgage,  and  if  the  complainants'  rights  rest  solely  on  her 
mortgage  she  is  not  protected  by  the  statute,  which  only  covers 
mortgagees  in  good  faith — that  is,  without  notice. 

But  complainants  claim  that  they  are  creditors  of  the  firm, 
and  that  inasmuch  as  the  mortgage  given  to  Edwin  Allen  was 
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to  secure  a  debt  of  the  individaal  partner,  she  is  entitled  to  eet  it 
aside  as  fraudulent  against  her^  under  the  statute  relating  to 
fraudulent  conveyances.  As  to  judgment  creditors  of  the  firm 
the  mortgage  would  be  set  aside  {Bannister  v.  Miller^  supra), 
but  the  question  is  whether,  as  a  mortgagee,  the  complainants 
are  not  to  be  considered  as  purchasers  under  the  statute  of  frauds 
rather  than  creditors.  The  complainants  are  not  standing  here 
upon  their  original  debt  and  upon  the  rights  which  the  common 
law  and  statute  both  gave  them  as  creditors  to  set  aside  any  con- 
veyance made  by  their  debtor  to  others  in  fraud  of  their  rights 
as  creditors,  but  so  &r  as  relates  to  their  lien  on  the  mortgaged 
property  they  stand  solely  upon  a  mortgage  voluntarily  made  to 
them  by  their  debtors  of  the  debtors^  rights  in  personal  prop* 
erty,  which  property  had  previously  been  subjected  by  their 
grantors  to  the  payment  of  a  voluntary  charge  in  favor  of  Edwin 
Allen. 

Under  the  statutes  relating  to  fraudulent  conveyances,  mort- 
gagees of  real  estate  have  always  been  held  to  be  purchasers  and 
entitled  to  the  protection  of  the  i7ih  Elizabeth  relating  to  subse- 
quent purchasers,  re-enacted  substantially  in  our  statute  of  frauds 
and  perjuries  {Rev.  p.  44^  §  ^^>  Lavalette  v.  Thompson^  2  Beas. 
^74  {Chanceller  Green,  1861);  1  Srn.  Lead.  Cas.  {8th  ed,)  ^8), 
and  judgment  creditors  are  not  purchasers  within  ^7th  Elizabeth 
80  as  to  avoid  voluntary  conveyances.  Beavan  v.  Lord  Oxford, 
S  Jut.  N.  S.  1^1. 

This  section  13  of  our  statute  extends  in  terms  only  to  the 
purchasers  of  real  estate,  and  the  ^ih  Elizabeth  has  been  con- 
strued not  to  embrace  chattels.  ^  Big.  Fraud  626  §  2.  And 
it  has  been  held,  in  a  late  English  case  {Barton  v.  Vanheythuysen 
(4S  Eng.  Ch.),  11  Hare  "^126),  that  it  did  not  extend  to  chattels, 
and  that  a  mortgagee  of  chattels  could  not,  under  his  mortgage, 
attack  a  previous  voluntary  conveyance  by  his  mortgagor, 
although  he  might  have  set  it  aside,  had  he  stood  simply  upon 
the  rights  which  the  law  gave  him  as  creditor.  See,  also.  Bill 
V.  Oureton,  S  Myl.  &  K.  603,  6W. 

Perrine  v.  Bank,  26  Vr.  4,02,  decides  that  where  a  mortgage 
is  declared  to  be  subject  to  a  prior  mortgage,  this  will  prevent 
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the  mortgagee^  as  mortgagee^  from  contesting  the  validitj  of  th^ 
former  mortgage  as  a  fraud  on  creditors.  And^  although  there 
was  no  such  provision  in  complainant^s  mortgajge,  it  seems  to  me 
that  so  long  as  the  complainant  stands  on  her  rights  as  mort- 
gagee of  goods  and  chattels,  under  a  mortgage  given  to  aecnre  a 
pre-existing  debt  or  liability,  thej  must  accept  the  mortgage,  as 
a  mortgage  only,  to  the  extent  of  the  mortgagors'  then  interest 
in  the  property  mortgaged,  and  cannot,  as  mortgagees,  claim  to 
set  aside  the  previous  voluntary  mortgage  as  a  fraud  upon  them, 
considered  in  the  light  of  creditors  under  the  statute.  In  other 
words,  a  mortgagor  of  a  fraudulent  grantor  cannot  attack  a 
fraudulent  conveyance,  on  the  basis  of  being  a  creditor^  for  the 
debt  which  was  the  consideration  of  the  mortgage,  and  the  reason 
is  that  the  rights  to  attack  a  fraudulent  conveyance,  given  by 
the  common  law  and  statute  to  creditors,  are  rights  which  pro- 
ceed from  the  law  only,  and  are  given  by  the  law  alone  to  credi- 
tors purely  as  creditors,  and  having  a  lien  as  such  credited  on 
the  property  conveyed.  If  the  debtor  by  his  voluntary  act 
intervenes  to  secure  such  creditor  by  mortgage  or  deed  subse- 
quent to  the  fraudulent  conveyance,  the  creditor  then  becomes  a 
purchaser,  succeeding  to  his  grantor's  rights  as  they  were  at  the 
time  of  the  conveyance,  and  protected  only  as  such  purchasa:  is 
protected  from  previous  fraudulent  conveyances.  He  is  ^ertamly 
^  purchaser,  and  cannot  be  at  once  both  creditor  and  purchaser. 
This  view  of  the  effect  of  taking  a  mortgage  or  conveyance  by  a 
creditor  is  qonfirmed  by  the  following  cases:  J?  HUUard  MorL 
625  §§  P,  10,  citing  Sprague  y.  Graham^  29  Me.  160;  Fox  v. 
Clarkj  Walk,  {Midi.)  535 y  a  leading  case. 

Upon  this  branch  of  the  case,  therefore,  I  conclude  that  the 
Allen  mortgage  is  not  invalid  against  the  complainants,  either 
under  the  Chattel  Mortgage  act  or  as  a  conveyance  in  fraud  of 
the  creditors  of  the  firm. 

The  Allen  mortgage,  which  is  the  first  in  point  of  time,  being 
thus  valid  against  the  complainants'  mortgage,  the  second  security, 
in  time,  and  invalid  as  against  the  execution  creditor,  the  third 
security,  and  the  complainants'  mortgage,  being  admittedly  valid 
as  against  the  execution  creditor,  these  three  encumbrances,  so 
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far  as  relates  to  the  proceeds  of  sale  of  the  goods  and  chattels 
which  they  all  cover,  would  regularly  be  marshaled  uuder  the 
rule  settled  in  Hoag  v.  Sayre,  6  Stew.  Eq.  662  {Errors  and  Ap- 
ptaisy  1881).  This  rule  is  that  the  execution  creditors  shall 
first  be  paid  out  of  the  proceeds,  so  far  as  the  amount  due  on 
the  first  mortgage  extends,  then  the  first  mortgagee  shall  receive 
from  the  proceeds  the  balance  of  the  amount  for  which  his 
mortgage  is  prior  to  the  second  mortgagee,  then  the  second  mort- 
gagee is  to  be  paid  in  fiill,  and  then  the  residue  to  the  first 
mortgagee.  The  defendant  Allen  insists,  however,  that  there 
mast  be  a  further  marshaling  of  securities  in  his  favor,  and  that 
the  execution  creditor  must  first  exhaust  the  separate  real  estate 
of  Cornelius  N.  Conover,  which  has  been  levied  on  and  not  yet 
sold.  If  the  execution  creditor  were  now  here  simply  as  a 
creditor  seeking  as  a  complainant  to  set  aside  a  fraudulent  con- 
veyance, made  by  the  judgment  debtors,  then,  under  the  rule 
settled  in  Walea  v.  Latm-enoe,  9  Stew.  Eq.  207  {Van  Fleet, 
Y.  C,  1882),  it  might  be  necessary  to  sell  the  separate  real 
estate  of  any  of  the  debtors,  before  the  property  fraudulently 
conveyed  could  be  reached.  But  the  execution  creditor  in  this 
case  is  a  defendant  and  rests  on  his  levy  made  on  the  goods  and 
chattels  of  his  debtors  and  upon  his  statutory  rights  under  the 
Chattel  Mortgage  aqt  to  have  the  mortgage  of  complainants  on 
these  chattels  declared  void  as  to  him.  His  eiahie  as  defendaut 
claiming  the  benefit  of  the  Chattel  Mortgage  act  is  different  from 
that  of  a  creditor  as  complainant  attacking  a  fraudulent  convey- 
ance under  the  act  relating  to  fraudulent  conveyances,  and  the 
fact  that  the  execution  creditor  has  not  exhausted  his  rights 
against  the  separate  real  estate  under  the  execution,  is  no  reason 
for  denying  him  the  right  given  by  the  statute,  to  have  the  goods 
and  chattels  levied  on  first  applied  to  the  payment  of  his  debt, 
if  he  so  chooses ;  and,  indeed,  the  sale  of  the  goods  and  chattels, 
which  was  prevented  by  the  appointment  of  a  receiver  under  a 
prior  mortgage,  would  otherwise  regularly  have  taken  place 
under  the  statute,  prior  to  a  sale  of  any  of  the  lands. 

The  defendant  Allen  further  insists  that  upon  the  principle 
of  marshaling  securities^  the  execution  creditor,  having  two 
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funds,  must  first  resort  to  the  one  not  covered  by  Allen's  mort- 
gage. But  these  rules  are  not  applicable.  In  the  first  place, 
there  clearly  can  be  no  enforced  marshaling  of  securities,  unless 
the  securities  to  be  marshaled  are  all  valid  as  against  the  credi- 
tor whose  security  is  marshaled.  To  require  the  creditor  in 
this  case  first  to  exhaust  the  separate  real  estate  would  be  to 
compel  him  to  relieve,  by  his  good  security,  the  mortgage  which 
is  void  against  him,  and  in  effect  would  be  indirectly  holding  it 
valid  against  him.  But  secondly  and  most  important,  the  doc- 
trine of  marshaling  does  not  apply  as  between  creditors  of  dif- 
ferent persons.  14  Am,  &  Eng.  Eneyd.  X.  699,  and  cases  cited ; 
1  Stof-y  Eq.  Jur.  §§  64JB,  646. 
Mr.  Justice  Story  says : 

"  Where  a  creditor  has  a  right  to  resort  to  two  persons,  who  are  his  joint 
and  several  debtors,  he  is  not  compellable  to  yield  up  his  remedy  against  either, 
since  he  has  the  right  to  stand  upon  the  letter  and  spirit  of  his  contract,  unlew 
some  supervening  equity  changes  or  modifies  his  rights.  If  each  debtor  is 
equally  bound  in  equity  and  justice  for  the  debt,  as  in  the  case  of  joint  debtors 
or  partners,  where  both  have  had  the  full  benefit  of  the  debt,  the  interference 
of  a  court  of  equity  to  change  the  responsibility  from  both  partners  or  debtors 
to  one,  would  seem  to  be  utterly  without  any  principle  to  support  it,  unless 
there  was  a  duty  in  one  of  the  debtors  or  partners  to  pay  the  debt  in  dischaiige 
of  the  other." 

See,  also,  Dorr  v.  Shaw^  4  Johns.  Ch.  17 j  SO;  Ex  parte  Ken- 
dall, 17  Vea.  520.  In  the  latter  case  Lord  Eldon  says  that 
there  might  be  an  opposite  equity — that  of  compelling  the  credi- 
tor to  go  first  against  the  property  of  surviving  partners,  pri- 
marily liable,  before  resorting  to  the  separate  estate  of  a  deceased 
partner.  In  our  courts  the  rule  is  recognized  that  the  firm  assets 
must  be  exhausted  before  the  separate  estate  of  a  deceased  part- 
ner can  be  charged  with  the  firm  debts.  BticMngham  v.  lAidlum, 
10  Stew.  Eq.  137,  148  {Van  Fleet,  V.  C,  1889);  affi^fmed,  U 
Stew.  Eq.  639.  There  has  been  no  issue  on  the  record,  or  sug- 
gestion on  the  evidence  in  this  case,  that,  as  between  the  part- 
ners, Conover  and  Allen,  Conover  is  equitably  liable  to  pay 
complainants'  debt  in  discharge  of  the  firm  assets,  and  evidently 
such  au  issue  could  not  be  determined  without  taking  an  account 
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between  the  partners,  nor  without  bringing  in  all  who  are  inter- 
ested in  Conover's  separate  real  estate  levied  on.  No  equitable 
duty  is  charged  or  appears,  imposing  on  the  partner  Conover 
the  duty  of  discharging  the  execution  for  the  firm  debt  from  his 
individual  property  before  exhausting  the  firm  assets,  and  the 
judgment  will,  therefore,  be  first  paid  from  the  proceeds  of  the 
sale  of  the  firm  property  levied  on. 

A  single  question  remains  for  consideration.  It  relates  to  the 
efiect  of  the  orders  made  in  the  cause,  directing  the  receiver,  out 
of  the  moneys  in  his  hands,  to  pay  the  sum  amounting  to  $2,000 
toward  payment  of  the  note  of  that  amount  endorsed  by  Edwin 
Allen  for  the  accommodation  of  the  firm  of  Conover  &  Allen. 
On  March  6th,  1894,  and  before  the  time  of  the  Mapes  company 
to  answer  had  expired,  an  order  was  made  directing  that  the 
receiver  apply  |750  of  the  moneys  in  his  hands  for  that  purpose 
toward  the  payment  of  the  note  then  due  and  held  by  the 
National  Bank  of  New  Jersey,  the  said  note  forming  part  of  the 
consideration  of  Allen's  mortgage.  This  order  was  made  upon 
a  written  waiver  of  notice,  signed  by  complainants'  solicitor,  and 
tlieir  written  statement  annexed  to  the  order  that  no  objection 
was  made  to  granting  the  same.  No  notice  was  given  to  the 
Mapes  company.  On  May  18th,  1894,  another  like  order  was 
made,  directing  the  receiver  to  pay  the  balance  due  on  the  note 
out  of  the  moneys  in  his  hands,  so  far  as  they  extended.  This 
order  was  made  upon  the  written  consent  of  the  complainants' 
solicitors  annexed  to  the  order,  and  also  without  any  notice  to 
the  Mapes  company.  The  receiver  made  the  payments  directed 
by  these  orders  on  March  10th,  1894,  $760,  and  on  May  26tb, 
1894,  $1,267.78,  in  all,  $2,017.78. 

The  funds  in  the  bands  of  the  receiver  consisted  of  proceeds 
of  sale  of  the  mortgaged  goods  and  chattels  embraced  in  the  levy, 
and  also  of  accounts  collected  which  were  included  in  both 
mortgages,  but  were  not  covered  by  the  levy.  The  payments 
were  made  without  the  consent  of  the  execution  creditor,  for 
although  the  receiver  was  the  attorney  for  the  execution  creditors, 
the  payment  made  by  him  as  receiver  under  orders  of  the  court, 
and  without  notice  to  the  execution  creditor,  cannot  be  consid- 
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ered  as  consented  to  hy  them.  These  payments,  therefore,  must 
be  considered  as  made  out  of  the  proceeds  of  the  accounts  col- 
lected, as  to  which  the  Chattel  Mortgage  act  does  not  apply,  and 
as  to  which  the  consenting  parties  also  had  the  authority  to  con- 
sent. They  cannot  be  considered  as  effective  against  the  execu- 
tion creditor  in  relation  to  the  proceeds  of  sale  of  the  goods  and 
chattels  covered  by  his  execution.  The  execution  creditor  will 
therefore  be  paid  out  of  the  proceeds  of  sale  of  the  goods  levied 
on,  and  if  the  amounts  paid  as  above  exceed  the  proceeds  of 
accounts  collected,  the  defendant  Edwin  Allen  must  return  the 
excess  to  the  receiver,  so  far  as  it  represents  goods  levied  on,  for 
the  purpose  of  satisfying  the  execution. 

The  receiver  is  the  oflScer  of  the  court,  appointed  by  it  to  con- 
vert the  property  for  the  benefit  of  the  persons  ultimately  enti- 
tled, and  for  the  purposes  of  paying  out  in  the  suit,  the  money  in 
the  receiver's  hands  must  be  treated  as  money  in  the  court 
B^ularly,  money  in  court  can  only  be  paid  out  on  notice  to  all 
parties  to  the  suit,  or  at  least  to  all  the  parties  appearing  on  the 
record  to  be  interested  in  the  proceeds.  Where  a  fiind  is  im- 
properly paid  out  of  court,  without  providing  for  a  payment  dne 
on  it,  the  court  will  order  the  person  who  has  received  it  to  pay 
the  amount.  ^  Dan.  Ch.  Pr.  *1805.  The  same  course  is  pur- 
sued where  the  fund  has  been  paid  out  in  consequence  of  fraudu- 
lent misrepresentations.  ^  Dan.  Ch.  Pr.  *1814^  The  payment 
to  Edwin  Allen  in  this  case  must  be  considered  as  having  been 
made  subject  to  the  rights  of  the  parties  who  had  no  notice  of  the 
order  and  did  not  consent  to  it,  and  subject  to  any  direction  on 
final  decree  for  reimbursement  in  their  favor.  The  accounts  of 
the  receiver  will  be  settled  before  final  decree,  if  necessary  to 
carry  out  these  directions,  and  the  form  of  decree  settled  on 
notice  to  all  parties. 
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54    b45 

J.  Montgomery  Habe  -   ^ 

V. 

Albert  O.  Headley  et  al. 

1.  The  claiixiB  of  a  fire  insarance  company,  which  paid  insurance  to  a  mort- 
gagee, to  a  part  of  the  proceeds  of  the  mortgage  sale,  throogh  subrogation  to 
the  rights  of  the  mortgagee,  are  assignable. 

2.  Insured  is  the  sole  and  unconditional  owner  of  the  insured  property,  not- 
withstanding he  had  previously  mortgaged  it 

'6.  Insured  cannot  be  held  to  have  forfeited  his  rights  imder  the  policy  be-^ 
cause  not  commencing  suit  on  it  within  a  year  after  loss,  the  insurer  having: 
within  the  time  paid  the  whole  loss  to  the  mortgagee  of  insured;  and  thiS" 
whether  the  payment  be  considered  as  made  to  him  simply  as  the  appointee 
of  the  owner,  or  by  reason  of  an  independent  contract  between  the  insurer  and 
the  mortgagee,  that  the  rights  of  the  latter,  as  mortgagee,  to  any  insurance, 
shorild  not  be  lost  on  account  of  any  act  or  default  of  the  insured. 

4,  Forfeiture  of  insured's  rights  by  reason  of  his  failure  to  give  notice  or 
pToofe  of  loss  as  required  by  the  policy,  cannot  be  considered  waived  by  the 
payment  of  loss  to  insurer's  mortgagee.  The  insurer  having,  at  the  time  of 
payment,  claimed  that  no  liability  to  the  insured  existed  under  the  policy^ 
and  that,  under  the  independent  agreement  of  the  insurer  with  the  mortgagee, 
the  insurer  was  entitled  to  subrogation  to  the  mortgagee's  rights  under  the 
mortgage. 

5.  An  independent  contract  between  the  mortgagee  of  property,  for  whose 
benefit  the  owner  insures  it,  and  the  insurer,  that  the  insurance  shall  continue 
good  as  to  the  mortgagee,  notwithstanding  any  forfeiture  by  the  owner,  and 
that  if  any  loss  is  paid  the  mortgagee  imder  such  circumstances,  the  insurer 
shall  be  subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage,  is  valid^  ^ 
though  the  owner  does  not  know  of  it 

On  bill  &c. 

The  priDcipal  question  involved  in  this  case  is  whether  fire 
insurance  companies,  who  have  paid  to  a  first  mort^gee  the  loss 
to  the  mortgaged  property  occasioned  by  fire,  are  entitled  to  be 
subrogated  therefor  to  the  rights  of  the  first  mortgagee,  or 
whether  the  second  mortgagee  is  entitled  to  have  the  payment 
credited  or  applied  as  a  payment  on  the  first  mortgage. 

35 
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The  complainaDt  is  the  assignee  of  the  fire  insurance  com- 
panies; the  defendant  Headley  is  the  assignee  of  the  second 
mortgage.  The  case  is  heard  upon  bill,  answer  of  defendant 
Headley,  replication  and  written  state  of  facts  agreed  on,  and,  so 
iar  as  relates  to  the  question  of  subrogation  now  involved,  the 
case  in  detail  is  as  follows:  The  first  mortgage,  to  secure 
$40,000,  was  given  to  the  Mutual  Life  Insurance  Company  of 
New  York,  on  March  2l8t,  1888,  by  Riley  &  Osborn,  then  the 
owners  of  the  property  mortgaged,  and  the  mortgage  contained 
the  usual  insurance  clause,  providing  that  the  mortgagors  should 
insure  the  buildings  on  the  premises  and  assign  the  policies  to 
the  mortgagee  as  a  further  and  collateral  security  for  the  pay- 
ment of  the  debt,  and  on  their  failure  so  to  insure,  the  mort- 
gagees had  the  option  to  insure  and  any  premiums  paid  by  them, 
with  interest  thereon,  were  made  a  lien  on  the  mortgaged  prem- 
ises, and  to  be  secured  by  the  mortgage. 

On  the  same  day  (March  21st,  1888),  Riley  &  Osborn  executed 
a  second  and  subsequent  mortgage  on  the  premises  to  one  John 
H.  Kase,  for  $8,000,  being  the  mortgage  afterwards  assigned  to 
the  defendant  Headley. 

On  January  25th,  1890,  Riley  &  Osborn  conveyed  the  mort- 
gaged premises  to  Gabriel  Schwab  and  others,  partners  trading 
as  G.  Schwab  &  Brothers,  and  on  or  abdut  March  Ist,  1891, 
these  owners  insured  the  property  for  the  total  amount  of 
$30,000  in  seven  difierent  fire  insurance  companies,  the  insur- 
ances to  run  from  March  1st,  1891,  to  March  1st,  1892  (except 
the  California  Insurance  Company  policy  for  $3,010,  which  ran 
'  from  March  28th,  1891,  to  March  28th,  1892),  and  in  each 
policy  was  written,  "  Loss,  if  any,  payable  to  Mutual  Life  In- 
surance Company  of  New  York,  mortgagee.'*  On  the  policy 
issued  by  the  Phoenix  Assurance  Company,  this  endorsement 
was  made  April  11th,  1891.  On  all  the  other  policies  the 
endorsement,  for  all  that  appears,  was  made  on  issuing  the 
policies.  Each  of  the  policies  was  in  the  form  known  as  the 
standard  fire  insurance  policy  of  the  State  of  New  York,  and 
contained  (among  others)  the  following  conditions  and  provisions 
avoiding  the  policies  by  reason  of  acts,  omissions  or  defaults  of 
the  insured : 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]  MAY  TERM,  1896.  547 

Hare  r.  Headlej. 

"This  entire  policy,  anless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void,  if,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage  or  trust  deed,  or  if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the  interest, 
title  or  posseesion  of  the  subject  of  insurance  (except  change  of  occupants 
without  increase  of  hazard),  whether  by  legal  process  or  judgment,  or  by  vol- 
untary act  of  the  insured  or  otherwise.'* 

Id  relation  to  acts  of  the  insured  after  the  fire,  there  were 
oonditioDs  that  '^if  fire  occur,  the  insured  shall  give  immediate 
notice  of  loss  in  writing  to  the  company,^'  and  should  within 
sixty  days  after  the  fire  render  proofs  of  loss,  with  the  further 
provisions  that  the  company  should  not  be  held  to  have  waived 
any  provision  or  condition  of  the  policy  or  any  forfeiture  of  it, 
by  any  act  or  proceeding  on  its  part  relating  to  the  appraisal  or 
examination  as  to  loss  provided  for  by  the  policy ;  and  that 

"  no  suit  or  action  on  this  policy,  for  the  recovery  of  any  claim,  shall  be  sus- 
tainable in  any  court  of  law  or  equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements,  nor  unless  commenced  within  twelve 
months  after  the  fire." 

These  policies  did  not  contain  the  clause  known  in  insurance 
as  the  mortgage  clause,  but  at  the  time  of  the  delivery  of  these 
policies  to  the  Mutual  Life  Insurance  Company  as  collateral, 
this  company  had  in  force,  with  each  of  the  insurance  companies, 
an  existing  independent  contract,  giving  it  the  benefit  of  the 
mortgage  clause,  the  form  of  the  agreement  being  as  follows : 

"In  consideration  of  One  t>ollar,  by  each  of  the  parties  hereto  to  the  other 
in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  and  for  other 
valuable  considerations,  the  Mutual  Life  Insurance  Company  of  New  York, 

party  hereto  of  the  first  part,  and ,  party  hereto  of 

the  second  part,  hereby  mutually  covenant  and  agree  as  follows : 

"  That  all  Policies  of  Fire  Insurance  issued  by  the  said  party  hereto  of  the 
second  part,  which  are  or  may  be  assigned  to  or  held  by  the  party  hereto  of 
the  first  part  aforesaid  as  Mortgagees,  shall  have  written  upon  or  attached  or 
appended  thereto  the  following  clause,  which  it  is  hereby  agreed  is  necessary 
to  clearly  express  all  the  facts  and  conditions  of  Insurance  on  each  particular 
risk  covered  by  said  Policies  of  Insurance  respectively,  the  said  clause  beiug 
as  follows : 
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"Mortgage  Clause, — Loee  or  Damage,  if  any,  under  this  Policy  shall  be  pay- 
able to  the  Mutual  Life  Insoraiioe  Company  of  New  York,  aa  Mortgagee,  a» 
interest  may  appear,  and  the  interest  of  the  said  Mortgagee  shall  be  considered 
absolutely  insured  and  subject  to  no  plea  in  bar  of  its  right  to  recover  from 
this  Company,  under  this  Policy,  such  sum  or  sums  of  money  as  shall  save  the 
said  Mortgagee  from  loss  in  consequence  of  any  fire  which  may  happen,  except 
such  loss  as  may  take  place  by  means  of  any  invasion,  insurrection,  riot  or 
civil  commotion,  or  of  any  military  or  usurped  power,  and  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceedings  or  notice  of  sale  relating 
to  the  property,  nor  by  any  change  in  the  title,  occupation  or  ownership  of  the 
property,  nor  by  the  occupation  of  the  premises  for  purposes  more  hazardous 
than  are  permitted  by  this  Policy ;  provided^  that  in  case  th'e  Mortgagor  or 
owner  shall  neglect  to  pay  any  premium  due  under  this  Policy,  the  Mortgagee 
shall,  on  demand,  pay  the  same. 

"  It  is  agreed  that  the  Mortgagee  shall  notify  this  Company  of  any  change 
of  ownership  (other  than  transfer  of  the  Title  to  itself),  or  occupancy  or  in- 
crease of  hazard  which  shall  come  to  the  knowledge  of  said  Mortgagee,  and 
unless  permitted  by  this  policy,  it  shall  be  noted  thereon,  and  the  Mortgagee 
shall,  on  demand,  pay  the  additional  premium  for  such  increased  hazard  for 
the  term  of  the  use  thereof. 

'*  Whenever  this  Company  shall  pay  the  Mortgagee  any  sum  for  loss  or 
damage  under  this  Policy,  and  shall  claim  that,  as  to  the  Mortgagor  or  owner, 
no  liability  therefor  existed,  this  Company  shall,  to  the  extent  of  soch  pay- 
ment, be  thereupon  legally  subrogated  to  all  the  rights  of  the  party  to  whom 
•uch  payment  shall  be  made,  under  all  securities  held  as  collateral  to  the 
Mortgage  debt,  or  may  at  its  option,  pay  to  the  Mortgagee  the  whole  principal 
due  or  to  grow  due  on  the  Mortgage  with  interest,  and  shall  thereupon  receive 
a  full  assignment  and  transfer  of  the  Mortgage,  and  of  all  such  other  securities 
but  no  subrogation  shall  impair  the  right  of  the  Mortgagee  to  recover  the  foil 
amount  of  its  claim. 

"Dated 

"Attached  to  and  forming  part  of  Policy  No 

"  (Signature  of  Company.) 

"And  it  is  further  agreed  that  in  the  event  that  the  said  clause  should  by 
oversight  or  neglect,  be  not  written  upon,  attached  or  appended  to  any  one  of 
said  Policies  of  Insurance,  that  the  rights  of  the  parties  hereto  under  said 
Policy  of  Insurance  shall  be  determined,  established  and  settled  with  like 
force  and  effect  as  if  their  intention  to  write  upon,  attach  or  append  the  clause 
aforesaid  to  said  Policy  of  Insurance  had  been  fully  carried  out  and  effectuated. 

"  In  witness  whereof,  the  parties  hereto,  by  their  duly  authorized  oflicers, 

,have  executed  this  agreement 

upon  this day  of ,  in  the  year  one  thousand  eight  hundred  and 

ninety-four/' 
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The  existence  of  this  independent  contract  between  the  mort- 
gagee and  the  insurance  companies  was  not  known  to  Schwab  & 
Company,  or  to  the  defendant  Headley,  or  to  the  owners.     On 
November  28th,  1891,  a  portion  of  the  buildings  was  destroyed 
by  fire.     The  insured  did  not  give  any  notice  of  loss  thereby  to 
the  fire  companies  or  either  of  them,  nor  within  sixty  days,  or 
ever,  render  proofs  of  loss  or  statements  to  the  fire  companies, 
as  required  by  the  policies.     Previous  to  the  fire,  and  in  March, 
1891,  while  all  the  policies  wei*e  running,  four  writs  of  attach- 
ment were  issued  against  G.  Schwab  &  Brothers,  under  and  by 
virtue  of  each  of  which  the  sheriff  of  the  county  of  Essex 
attached  the  insured  property,  and  all  of  these  attachments  were, 
at  the  time  of  the  fire,  outstanding  and  pending.     On  May  9tb, 
1891,  a  bill  to  foreclose  its  mortgage  was  filed  by  the  Mutual 
Life  Insurance  Company,  in  this  court,  to  which  suit  Schwab  & 
Brothers  were  made  parties  defendant  and  were  brought  in  by 
publication  and  the  usual  notice  to  absent  defendants,  which  was 
mailed  to  them  at  their  correct  address  in  New  York  city.     On 
February  9th,  1892,  and  more  than  sixty  days  after  the  fire,  the 
Mutual  Life  Insurance  Company,  as  mortgagee,  entered  into  an 
adjustment   with   the  several    fire  companies,  submitting   the 
amount  of  the  loss  to  appraisers,  who,  on  March  9th,  1892, 
appraised  the  loss  at  $6,114.64,  and  on  July  15th,  1892,  the 
several  companies  paid  this  award  to  the  mortgagee.     In  the  ap- 
praisement and  the  settlement  which  was  entered  into  and  made 
by  the  fire  companies  with  the  Mutual  Life  Insurance  Com- 
])any,  as  mortgagee,  the  fire  companies  claimed  to  the  mortgagee 
that  as  to  the  mortgagors  or  owners  of  the  property,  no  liability 
under  the  policies  existed,  and  that  under  their  independent 
agreements  with  the  Mutual  Life  Insurance  Company,  they  were 
entitled  to  subrogation  to  its  rights  as  mortgagee  under  the  mort- 
gage.    No  assignment,  however,  was  made  by  the  Mutual  Life 
Insurance  Company  to  the  fire  companies,  at  the  time  of  the 
payment,  or  at  any  time,  of  any  of  its  rights. 

The  above  statement  gives  substantially,  I  believe,  the  facts 
which  are  material  to  the  decision  of  the  main  question  in- 
volved— the  right  of  the  fire  insurance  companies  to  subrogation. 
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But  a  question  is  also  raised,  whether  in  this  present  contest 
(which  in  form  arises  over  the  disposition  of  surplus  money  in 
the  foreclosure  suit),  the  money  which  has  been  paid  to  the  life 
insurance  company  must  not  be  considered  as  actually  credited 
by  it  on  the  mortgage  debt,  and  whether  the  fire  companies  are 
not  thereby  remitted  altogether  to  their  remedy  on  the  contract 
with  the  life  insurance  company. 

For  a  decision  of  this  question,  a  reference  to  the  proceedings 
in  the  foreclosure  suit  is  essential.  The  final  decree  in  the  fore- 
closure suit  was  made  January  27th,  1892,  more  than  sixty  days 
after  the  fire,  and  before  any  adjustment  of  loss.  This  decree, 
and  the  execution  thereon,  which  was  issued  February  9tb,  1892, 
directed  that  the  mortgaged  premises  be  sold  to  pay,  in  the  first 
place,  complainant's  decree,  $44,762.74,  with  interest  from  Octo- 
ber 30th,  1891,  besides  costs;  and,  in  the  second  place,  decree 
for  defendant  Kase  for  $8,520,  with  interest  from  the  same  date, 
and  execution  was  delivered  to  the  sheriff  on  February  lOtb, 
1892.  After  receiving  payment  of  the  sum  of  $6,114  from  the 
fire  companies  in  July,  1892,  as  above  stated,  the  life  insurance 
company,  without  making  any  credit  on  its  execution,  proceeded 
to  a  sale  of  the  premises  as  if  the  whole  amount  thereof  was  due, 
and  on  August  23d,  1892,  the  property  was  sold  for  $45,100  to 
the  complainant  in  this  case,  who,  on  the  22d  day  of  August, 
1892,  the  day  previous  to  the  sale,  had  received  from  the  fire 
insurance  companies  assignments  of  their  interests  in  the  bond, 
mortgage,  decree  and  execution,  and  moneys  due  or  to  grow  due 
thereon.  On  August  27th,  1892,  this  sale  was  reported  to  the 
chancellor  for  confirmation,  and  on  September  6th^  1892,  the 
sale  was  confirmed,  and  the  sheriff  directed  to  execute  a  convey- 
ance. On  September  8th,  1892,  and  before  the  deed  had  been 
delivered  by  the  sheriff,  the  defendant  Headley  filed  a  petition 
claiming  that  the  payment  by  the  fire  companies  to  the  life  in- 
surance company,  after  the  decree,  operated  as  a  payment  on  the 
decree  for  its  benefit,  and  reduced  the  decree  to  less  than 
$42,000;  and  stating,  also,  that  the  fire  insurance  companies 
insisted  that  the  life  insurance  company  should  take  from  the 
sheriff  the  whole  proceeds  of  sale  and  pay  back  to  the  fire  insur- 
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ance  companies  the  surplus  over  and  above  the  amount  due  the 
life  insurance  company  after  crediting  the  payment,  and  that  the 
fire  insurance  companies  had  notified  the  sheriff  to  pay  the  whole 
proceeds  of  sale  to  the  complainants,  or  else  to  pay  over  the  sur- 
plus to  them.  Headley  claimed  the  surplus,  and  so  notified  the 
sheriff.  On  this  petition,  and  without  any  notice,  so  far  as  ap- 
pears, to  either  the  life  insurance  company  or  the  fire  companies, 
or  the  purchaser,  an  order  was  made  on  the  same  day  (September 
8th,  1892)  directing  that,  pending  proceedings  to  ascertain  what 
disposition  should  be  made  of  the  surplus  moneys,  the  sheriff 
should  pay  into  court  any  surplus  in  his  hands  over  and  above 
the  amount  of  complainant's  decree,  with  interest,  costs  and 
sheriff'^s  fees,  after  deducting  the  sum  of  $6,114,  appearing  to 
have  been  paid  to  complainant  since  issuing  execution,  and 
$14.57  interest  thereon.  Pursuant  to  this  order  the  sheriff  paid 
into  court  $3,484.02,  and  on  January  31st,  1893,  the  complain- 
ant in  this  case,  as  assignee  of  the  fire  insurance  companies,  filed 
a  petition,  praying  to  be  admitted  as  a  party,  either  complainant 
or  defendant,  in  the  foreclosure  suit  for  the  purpose  of  obtaining 
the  surplus  money,  but  after  hearing  before  Vice-Chancellor 
Green  this  application  was  denied,  as  raising  questions  which 
should  be  determined  upon  formal  bill.  The  bill  in  this  cause 
was  thereupon  filed  by  the  present  complainant,  for  the  purpose 
of  obtaining  by  decree  in  this  suit  payment  to  it  of  the  money 
directed  to  be  paid  into  court,  by  the  order  in  the  foreclosure 
suit,  to  which  it  was  not,  and  by  order  of  the  court  could  not, 
become  a  party,  either  as  complainant  or  defendant.  Upon  the 
argument,  two  preliminary  questions  raised  by  defendant  are — 
first,  that  the  claim  of  the  fire  companies  is  not  assignable,  and 
that  the  complainant,  therefore,  has  no  standing  in  court;  and, 
second,  that  the  Mutual  Life  Insurance  Company  in  fact 
credited  the  money  received  from  the  fire  insurance  companies  on 
the  decree  as  a  payment,  and  the  defendant  Headley  is  entitled 
to  the  benefit  of  that  credit,  and,  if  the  credit  was  made  in  viola- 
tion of  the  contract  between  the  life  insurance  company  and  the 
fire  companies,  the  latter  roust  look  to  the  life  insurance  com- 
pany for  reimbursement. 
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Mr.  Edward  A.  Day  and  Mr.  James  S.  Steams  (of  the  New 
York  bar),  for  the  coraplainaut 

Mr.  Edward  Q,  Keasbey  and  Mr.  J.  Frank  Forty  for  the 
defendant  Headley. 

Emery,  V.  C.  (after  stating  the  facts). 

On  the  above  facts  I  reach  the  following  conclusions : 

First.  As  to  the  assignment  of  the  claim  of  the  fire  insurance 
companies  to  complainant,  I  can  see  no  objection  to  its  validity, 
nor  have  counsel  referred  me  to  any  authority  calling  in  question 
the  assignability  of  a  chose  in  action  of  this  character. 

Second.  The  claim  of  defendant  that  the  money  received  by 
the  life  insurance  company  for  the  insurance  was  credited  on  the 
decree,  does  not  seem  to  be  well  founded  in  point  of  fact  Since 
the  point  was  raised  at  the  argument,  I  have  examined  the 
record  and  proceedings  in  the  foreclosure  suit  which  were  offered 
in  evidence,  and  this  record  plainly  shows  that  no  credit  of  the 
insurance  money  was  made  upon  the  decree  by  the  life  insurance 
company,  but  that  on  Headley's  application,  and  without  notice 
to  the  fire  insurance  companies  or  complainant,  the  credit  was 
made  by  order  of  the  court,  in  order  that  the  dispute  betweeii 
Headley  and  the  complainant  might  be  settled  on  the  application 
for  surplus  money.  The  complainant  is  certainly  entitled,  under 
these  circumstances,  to  raise  the  question  as  to  his  right  to  sub- 
rogation, and  has  not  been  deprived  of  it  by  any  act  of  the  life 
insurance  company. 

Third.  As  to  the  main  question  in  the  cause — the  complain- 
ant's right  to  subrogation — this  must  clearly  rest,  as  it  seems  to 
me,  upon  the  establishment  of  two  propositions— ^r«<,  that  as 
between  the  fire  insurance  companies  and  the  owner  insured,  the 
policies  were  in  fact  void,  by  reason  of  acts  or  neglects  of  the 
mortgagor  or  owner  which  avoided  the  policy ;  and  second,  that 
an  agreement  between  the  fire  insurance  companies  and  the  mort- 
gagee, providing  for  the  payment  of  loss  to  the  mortgagee  in  case 
of  such  invalidation  of  the  policy  by  act  of  the  owner,  is  valid, 
although  not  incorporated  within  the  policy  itself  but  is  an  in- 
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dependent  existing  agreement,  becoming  applicable  to  all  policies 
as  they  are  assigned  to  the  mortgagee. 

The  defendant  disputes  both  of  these  propositions  and  also 
claims  that  as  to  the  allied  forfeiture  by  the  acts  and  n^lect  of 
the  owner,  these  were  waived  by  the  adjustment  and  payment  of 
the  loss  to  the  mortgagee  as  the  appointee  of  the  owner  under 
the  policy.  The  question  of  forfeiture  is  one  of  £ict,  and  several 
acts  of  forfeiture  are  relied  on  by  complainant  at  the  argument, 
one  of  the  grounds  alleged  in  the  bill  not  being  pressed.  This 
was  the  daim  that  the  insured  were  not  the  unconditional  owners 
of  the  insured  property,  by  reason  of  conveyances  previously 
made  to  one  Domenick  and  F.  Butterfield.&  Company.  These 
deeds,  on  their  face,  were  clearly  mortgages,  and,  under  the  doc- 
trine settled  in  Carson  v.  Jersey  OUy  Insurance  Co.j  14-  Vr,  SOO 
{New  Jersey  Supreme  Courts  1881),  and  other  cases  cited,  were  no 
violations  of  the  condition  in  question.  The  forfeitures  relied 
on  as  against  the  owner  are — (1)  the  seizures  and  levies  on  the 
property  under  the  attachments ;  (2)  the  commencement  of  fore- 
closure proceedings  with  knowledge  of  the  insured ;  (3)  the  fail- 
ure of  the  owners  to  give  immediate  notice  of  the  loss,  or  to  give 
any  notice  thereof;  (4)  their  failure  to  render  statements  or 
proo&  of  loss  within  sixty  days,  and  (6)  the  failure  to  commence 
suit  on  the  policy  within  twelve  months.  There  is  no  basis  for 
this  last  claim,  as  it  appears  to  me,  because  the  whole  loss  secured 
by  the  policy  having  been  in  fact  paid  within  the  twelve  months 
to  the  mortgagee,  there  could  be  no  other  recovery  by  the  owner 
on  the  policy  if  suit  were  brought.  This  results  from  the  mere 
fact  of  payment,  and  is  the  case  whether  the  payment  made  to 
the  mortgagee  be  considered  as  made  to  him  simply  as  appointee 
of  the  owner,  under  a  policy  in  force  in  favor  of  the  owner,  or 
as  a  payment  in  £ivor  of  the  mortgagee  only,  made  under  the 
independent  contracts. 

As  to  the  other  alleged  forfeitures,  my  view  is  that  the  seizures 
and  levies  under  the  attachments  were  a  change  in  the  interest  of 
the  insured  in  the  insured  property,  by  legal  process,  within  the 
terms  of  the  policy. 

In  relation  to  the  second  ground  of  forfeiture  relied  on,  the 
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owner's  knowledge  of  the  commencement  of  foreclosure  proceed- 
ings, the  facts  relied  on  to  prove  such  knowledge  are  that  prior 
to  the  commencement  of  the  suit  the  solicitor  of  the  mortgagee 
mailed  a  notice  to  the  owners  that  the  suit  would  be  commenced 
unless  interest  was  paid,  and  that  the  notices  to  absent  defend- 
ants were  mailed  to  them  to  the  correct  address  in  New  York 
city.  No  direct  proof  is  made  of  receipt  of  the  letters  by  the 
owners,  nor,  on  the  other  hand,  has  any  proof  been  made  by  the 
defendant  that  the  letters  were  not  received.  The  question  on 
this  point,  therefore,  is,  whether  the  general  rule  of  evidence 
that  a  letter  properly  mailed  is  presumed  to  have  reached  its 
destination  at  the  prpper  time  and  to  have  been  received  by  the 
person  to  whom  it  was  addressed,  is  applicable  to  a  case  where, 
if  presumed  to  have  been  received,  the  effect  will  or  may  be  to 
result  in  a  forfeiture.  That  courts  construe  strictly  statutes,  con- 
tracts and  other  sources  of  obligations,  where  the  forfeiture  of 
rights  under  them  depends  upon  construction,  is  and  always  has 
been  the  undoubted  rule,  but  the  question  here  relates  to  the  rule 
of  evidence  and  not  of  construction,  and  is  whether  a  rule  of 
evidence,  generally  applicable  in  relation  to  the  prima  fade  proof 
of  a  fiwt,  is  made  inapplicable  by  reason  of  the  effect  on  property 
rights  of  the  operation  of  the  rule.  The  weight  of  authority  is 
that  the  rule  of  evidence  must  operate  without  regard  to  the 
contents  of  the  letter  or  its  effect.  BosefnJthal  v.  Walker^  111  U. 
8.  185,  19Sy  194,  and  cases  cited. 

I  am  inclined  to  adopt  this  view,  supported  as  it  is  by  another 
consideration,  viz.,  that  the  method  of  mailing  notices  of  fore- 
closure to  absent  defendants  at  their  post-o£Sce  addresses,  having 
been  adopted  and  enforced  by  the  legislature  and  the  courts  as  a 
method  of  fulfilling  the  obligation  to  give  the  notice  necessary  in 
every  judicial  proceeding,  such  method,  in  view  of  its  continued 
public  recognition  for  such  purposes,  must  be  considered  as 
sufficient  prima  facie  proof  that  the  notice  required  by  law  ac- 
complished the  object  of  the  law  and  was  received.  But  the 
determination  of  this  question  is  not  necessary  for  the  decision 
of  this  cause,  for,  in  my  opinion,  there  are  two  remaining  causes 
of  forfeiture  which  are  made  out  as  against  the  owner,  and  these 
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are  his  fidlure  to  give  notice  of  the  loss  and  the  failure  to  render 
proofe,  as  required  by  the  policy.  Such  failure,  if  not  waived 
by  the  company,  avoids  the  policy.  DvyeUing-Houae  Insurance 
Co.  V.  Snyder y  Si  Atl.  Rep,  931  {New  Jersey  Supretne  Court, 
June,  1896). 

The.  defendants,  not  controverting  these  failures  of  the  owner 
to  comply  with  the  conditions  of  the  policy,  rely  upon  the  sub- 
sequent adjustment  and  payment  of  loss  to  the  mortgagee  as  a 
waiver  of  these  failures.  This  contention  is  not  well  founded, 
because  this  payment,  under  the  circumstances  of  this  case  and 
in  view  of  the  contract  existing  between  the  companies  and  the 
mortgagee,  must  be  taken  as  made  by  the  companies  under  the 
claim  that  they  were  satisfying  an  obligation  to  pay  the  mort- 
gagee which  existed  after  the  obligation  to  pay  the  owner  ceased. 
Such  payment  so  made  to  the  mortgagee,  who  held  this  addi- 
tional contract  for  payment,  cannot  be  held  as  intended  by  the 
companies  to  be  a  payment  in  waiver  of  the  owner's  violation. 
Waiver  as  between  persons  entitled  to  insist  on  the  performance 
of  conditions  ultimately  depends  on  the  intention  of  the  parties, 
and  if  the  act  relied  on  as  indicating  the  intention  is  referable  to 
other  causes  or  reasons  than  a  waiver  of  a  right,  it  should  not  be 
construed  to  be  such  waiver. 

The  contention  of  defendant  on  this  point,  if  valid,  would  of 
necessity  make  the  mortgage  clause  nugatory,  for  the  main  object 
of  this  clause  is  to  provide  for  a  continuance  of  the  policy  as  to 
the  mortgagee,  when  it  has  been  avoided  by  the  neglect  of  the 
owner,  and  for  a  payment  to  the  mortgagee  after  such  avoidance 
as  to  the  owner.  To  treat  the  payments  made  or  claimed  to  be 
made  under  this  mortgage  clause,  and  while  the  company  deny 
the  obligation  to  the  owner,  as  having  the  effect  of  reinstating 
the  policy  in  favor  of  the  owner,  under  the  theory  of  waiver,  is 
to  hold  that  the  mortgage  clause  cannot  practically  be  carried 
out  as  against  the  owner.  I  conclude,  therefore,  that  the 
policies  were  void  as  between  the  owner  and  the  fire  companies, 
and  the  next  question  is  whether  a  payment  of  the  loss  to 
the  mortgagee,  who  has  been  appointed  by  the  owner  to  re- 
cover the  loss,  if  made  after  the  policy  is  void  as  against  the 
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owner,  operates  to  the  benefit  of  the  owner  and  his  snbsequeDt 
mortgagees.  This  depends  upon  the  question  whether  the  con- 
tract between  the  mortgagee  and  the  companies  is  valid  as  against 
the  owner,  or  whether  the  payment,  although  voluntarily  made, 
so  far  as  the  owner  is  concerned,  must,  when  received  by  the 
mortgagee,  be  credited  upon  the  debt  which  the  policy  was 
assigned  to  secure.  If  there  were  no  mortgage  clause,  either  in 
the  policy  or  independent,  and  the  fire  insurance  companies  were 
under  no  other  obligation  to  the  mortgagee  than  to  the  owner, 
then  such  payment  made  to  the  mortgagee  would,  as  it  seems  to 
me,  clearly  operate  for  the  benefit  of  the  owner,  and  the  mort- 
gagee would  hold  the  money  received  for  insurance  in  tmst  to 
apply  it  to  the  debt. 

The  question,  therefore,  as  I  view  this  part  of  the  case,  is  nar- 
rowed down  to  the  simple  one,  whether  the  contracts  in  this  case, 
independent  of  the  policies  and  unknown  to  the  owner,  are,  as 
against  him,  valid  contracts,  payments  under  which  are  to  be 
considered  as  payments  made  to  the  mortgagee,  not  under  bis 
appointment  by  the  owner,  but  as  made  to  it  in  an  independent 
right  with  which  the  owner  was  not  concerned. 

Mortgage  clauses,  so  called,  continuing  the  insurance  covered 
by  a  policy,  in  favor  of  a  mortgagee,  where  they  are  void  as  to 
the  owner  or  mortgagor  by  reason  of  his  acts  or  defiiults,  have 
for  many  years  been  used  and  acted  on  in  connection  with  poli- 
cies, and  where  the  clause  is  either  incorporated  in  the  policy 
itself,  or  otherwise  attached  by  the  consent  of  all  parties  (owner, 
mortgagee  and  insurance  companies),  no  plausible  ground  can  be 
urged  against  their  validity,  and  the  uniform  opinion  of  tbe 
courts  has  sustained  them.  The  reason  is  that  the  interest  and 
relations  of  the  mortgagee  and  of  the  owner,  to  the  insured 
property,  are,  in  some  respects  and  to  a  certain  extent,  so  distinct 
that  the  parties  being  competent  to  make  the  contract  may  pro- 
vide that  the  policy  may  be  good  to  the  mortgagee,  although 
not  to  the  owner.  Hastings  v.  Insurance  Co.,  7S  N.  Y.  Hi 
(1878) f  an  earliest  and  leading  case.  Allen  v.  Waiertown  Firt 
Insurance  Co.,  132  Mass.  480  {1882) ;  Syndicate  Insurance  Co. 
V.  Bolm,  65  Fed.  Rep.  165,  172  &c.  {TJ.  S.  (Xrcuit  CouH  ofAp- 
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pecUSf  8th  ease,  1894).     T^^^  validity  of  such  clause,  if  included 
.  in  the  policy,  was  assumed  in  a  late  case  in  the  supreme  court. 
Kaae  v.  Hartford  Fire  Insurance  Oo.,  S9  Vr.  34" 

Dams  V.  Insurance  Co.,  136  Mass.  261y  the  only  case  cited 
by  counsel  as  questioning  the  validity  of  such  clauses,  does  not 
have  this  effect  and  could  not  have  been  so  intended,  for  it  does 
not  overrule  or  even  call  in  question  the  previous  direct  decision 
in  Allen  v.  Waiertawn  Insurance  Co.,  supra,  expressly  sustain- 
ing them.     The  objection  pressed  here  against  the  validity  of 
such  an  agreement  between  the  mortgagee  and  the  insurance 
company,  is  that  it  was  not  contained  in  the  policy,  but  was  a 
secret  agreement  of  which  the  owner  is  ignorant,  providing  for 
the  continuance  of  the  policy  in  the  mortgagee's  favor,  after  it 
has  become  invalid  in  favor  of  the  mortgagor  or  owner  by  reason 
of  his  defaults.      The  validity  of  such  independent  contract 
between  the  mortgagee  and  insurance  companies,  existing  at  the 
time  of  the  issuing  of  the  policy,  was  expressly  sustained  in 
Ulster  County  Savings  Institution  v.  Leake,   73  N.   Y.   161 
{1878),  upon  grounds  which,  as  it  seems  to  me,  are  solid  and  un- 
questionable.    "  The  contract,"  says  Chief- Justice  Church  (at  p. 
16S)y  "  does  not  affect  or  purport  to  interfere  with  rights  of  any 
mortgagor  who  may  procure  or  for  whose  benefit  an  insurance 
may  be  procured.     It  merely  provides  for  protecting  the  interest 
of  the  mortgagee  afl«r  the  interest  of  the  mortgagor  has  ceased, 
and  I  am  unable  to  perceive  any  valid  reason  why  such  a  con- 
tract may  not  be  made  and  enforced ;  '^  and  again  (at  p.  166) : 
"  The  mortgagor  was  not  injured  by  this  contract.     If  it  had  not 
been  made  she  could  not  have  received  any  benefit  from  the 
policy.     It  was  an  independent  contract  for  the  benefit  of  the 
mortgagee  and  the  circumstance  that  the  mortgagor  also  had  a 
policy  does  not  affect  it  when  the  contingency  rendering  it  opera- 
tive occurs."     These  reasons,  in  my  judgment,  control  this  case. 
Defendants'  counsel  insist  that  the  owner  is  harmed,  inasmuch  as 
the  expense  of  the  insurance  is  borne  by  him.     But  his  insur- 
ance premium  is  paid  for  his  own  insurance,  under  his  own  con- 
tract as  to  terms,  conditions  &c.,  and  his  bargain  with  the  mort- 
gagee for  payment  of  insurance  only  binds  him  to  continue  the 
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insurance  of  his  own  interest  and  under  bis  own  contract.  So 
long  as  the  owner  has  all  the  interest  in  the  insurance  policy  which 
he  has  contracted  and  paid  for^  it  is  difficult  to  see  how  he  can 
be  said  to  suffer  any  legal  harm  because  the  premium  which 
he  has  paid  does  not  give  him  the  benefit  of  an  additional 
insurance  obtained  by  the  mortgagee^  to  take  effect  after  his 
interest  has  terminated.  For  this  additional  insurance,  the 
mortgage  has,  in  this  case^  given  additional  consideration,  vix., 
its  own  personal  obb'gation  to  the  insurance  company  to  pay 
the  premiums  on  demand  if  the  mortgagor  did  not.  I  con- 
clude, therefore,  that  the  contract  is  valid,  so  far  as  relates 
to  the  independent  insurance  of  the  mortgagee  after  the  policy 
had  become  forfeited  as  against  the  owner  by  reason  of  their 
failure  to  give  notice  of  loss,  or  to  make  proofs  of  loss,  as 
required  by  the  policy,  and  that  the  payments  of  loss  having 
been  made  by  the  fire  insurance  company  in  satisfaction  of  the 
mortgagee's  separate  insurance  of  his  interest  under  the  inde- 
pendent contracts,  the  insurance  companies  are  entitled,  by  reason 
of  such  payments,  to  be  subrogated  to  the  mortgagee's  interests 
in  the  security,  and  that  the  subsequent  mortgagee  claiming 
under  the  owner  is  not  entitled  to  have  the  payments  credited  on 
the  decree.  It  was  claimed  by  complainant's  counsel  that  the 
right  to  subrogation  arose  under  the  contract  by  mere  claim  of 
non-liability  as  to  the  owner.  The  contract  does,  indeed,  so 
provide  in  terms,  and,  allhough  it  might,  therefore,  be  good 
against  the  owner,  if  included  in  the  policy  or  entered  into  by 
him,  it  clearly  can  have  no  effect  on  his  rights,  or  of  those  claim- 
ing under  him,  when  made  between  other  parties.  As  to  the 
owner,  in  such  case  subrogation  can  arise  only  as  a  right  given 
by  law,  upon  fiicts  proved,  and  the  forfeiture  in  fiict  of  the  policy 
as  against  him  is  the  l^al  prerequisite  to  any  independent  in- 
surance of  the  mortgage  under  this  contract,  and  must  be  proved 
as  one  of  the  issues  in  the  cause,  which  the  owner  and  those 
claiming  under  him  may  require  to  be  proved.  If  the  policy 
was  not  in  fact  forfeited  as  to  the  owner  at  the  time  of  the  pay- 
ment, then  the  payment  to  the  mortgagee  must  be  considered  as 
a  payment  to  the  mortgagee  as  appointee  of  the  owner,  and  not 
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under  the  independent  contract,  and  the  owner  would  be  entitled 
to  have  the  payment  credited  on  the  mortgage  debt. 

Complainant  i8  entitled  to  decree  for  payment  of  the  surplus 
money  to  him,  with  costs  against  the  defendant  Headley. 


Edward  L.  Molineaux 


Chables  T.  Raynolds  and  Thohas  B.  Hiddek. 

1.  Partnership  real  estate  is  regarded  as  personalty  so  far  as  it  is  required 
to  pay  firm  debts. 

2.  As  a  general  role  there  can  be  no  partition  of  firm  realty  so  long  as  there 
are  firm  debts  outstanding.  This  rule  is  to  secure  the  right  of  each  partner  to 
have  firm  property  applied  to  the  payment  of  firm  debts,  in  order  that  he  may 
be  discharged  from  personal  liability  for  them ;  therefore,  if  it  appears  that 
the  realty  will  not  be  called  upon  to  pay  firm  debts,  a  partition  of  the  same 
may  be  decreed. 

3.  Upon  the  dissolution  of  a  partnership,  the  assets  are  applicable  to  the 
paymentr-;/fr8(,  of  firm  debts  due  to  non-partners ;  seeond,  of  advances  made  to 
the  firm  by  partners;  third,  of  capital  contributed  by  each  partner.  The 
residue  is  divisible  as  profits  equally  between  the  partners,  unless  a  different 
method  of  division  is  stipulated  for. 

4.  When,  by  agreement,  each  partner  had  the  privilege  of  leaving  in  the 
business  of  the  firm,  as  contributions  of  capital,  all  or  a  part  of  his  share  of 
the  profits  set  apart  to  him  at  the  end  of  each  year,  then,  upon  dissolution, 
such  portions  of  profits  undrawn  will  be  payable  as  capital. 

5.  When,  upon  dissolution,  the  partners  agree  upon  a  valuation  of  the  firm 
assets  at  a  sum  not  in  excess  of  the  entire  amount  of  the  capital  which  has 
been  contributed,  and  the  personal  property  is  turned  over  to  a  new  firm  upon 
the  basis  of  such  valuation,  and  the  real  estate  is  retained  by  the  members  of 
the  old  firm,  their  respective  interests  in  the  real  estate  will  be  in  proportion 
to  their  contributions  of  capitaL 

On  final  hearing  on  pleadings  and  proofs, 

Messrs,  A.  Q.  Keasbey  &  Sons  and  Mr,  Hugo  Hirsch  (of  the 
New  York  bar),  for  the  complainant. 

Messrs,  Copeland  &  Luce  and  Mr.  Oeorge  8.  Hamlin  (of  the 
New  York  bar),  for  the  defendants. 
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This  bill  18  filed  for  a  partition  of  a  tract  of  land  npon  which 
18  a  factory,  at  Bergen  Point,  New  Jersey. 

It  is  admitted  that  the  present  owners  of  the  property  are 
Charles  T.  Raynolds,  Thomas  B.  Hidden,  the  two  defendants^ 
and  General  Molineaux,  the  complainant.  It  is  also  admitted 
that  they  own  it  as  partners. 

It  is  admitted  by  connsel  that  if  the  property  is  subject  to  a 
partition  suit  it  should  be  sold  and  not  divided.  Two  questions 
are  presented  for  solution.  The  first  is  whether  the  suit  for 
partition  is  well  brought.  If  it  is  properly  brought,  then  the 
second  question  is,  What  are  the  proportionate  interests  of  the 
owners  in  the  property  ? 

It  is  essential  to  a  clear  understanding  of  the  second  of  these 
questions  and  in  a  d^ree  of  the  first,  that  the  manner  in  which 
the  property  in  question  was  created  and  how  it  is  now  owned, 
should  be  set  out  in  detail.  It  appears  that  previous  to  the  year 
1867  there  existed  a  firm,  under  the  name  of  Raynolds,  Pratt  & 
Company,  of  which  firm  the  parties  to  this  bill  were  members. 
In  1867  a  new  partnership  was  formed,  consisting  of  four  per- 
sons, namely,  Raynolds,  Hidden,  Richardson  and  MoUneaux. 
By  the  terms  of  the  partnership  agreement,  each  was  to  pat  into 
the  new  firm,  as  capital,  the  amount  of  interest  which  each 
had  had  in  the  old  firm  of  Raynolds,  Pratt  &  Company,  and 
Molineaux  was  to  put  in  $20,000  in  addition.  This  agreement 
continued  until  1875.  Between  1867  and  1870,  one  Aqnilla 
Rich  became  a  member  of  the  firm,  and,  in  1870,  a  deed  for  the 
property  now  in  question  was  made  to  the  five  partners.  In 
1875  a  new  agreement  was  made  between  these  partners.  In 
this  agreement  the  capital  stock  contributed  by  each  was  set 
forth.  It  was  stated  that  Charles  T.  Raynolds'  share  of  con- 
tributed capital  was  $450,000 ;  Hidden's  share,  $250,000;  Rich- 
ardson's share,  $138,000;  Molineaux's  share,  $100,000;  Rich's 
share,  $33,000.  By  the  terms  of  the  agreement  the  net  profits 
were  to  be  divided,  as  follows:  To  Raynolds,  thirty-three  per 
cent. ;  to  Hidden,  twenty-two  and  one-half  per  cent ;  to  Rich- 
ardson, fifteen  per  cent. ;  to  Molineaux,  fifteen  per  cent,  and  to 
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Rich,  twelve  and  one-half  per  cenU    The  several  partners  were 
to  receive  interest  on  their  capital  up  to  certain  amoants^  and 
were  to  share  net  profits  according  to  the  agreement  above 
stated.     This  agreement  continued  until  1882,  when  another 
agreement  was  entered  into.     In  this  agreement  also  the  amount 
of  capital  contributed  by  each  was  stated,  namely,  Raynolds, 
$450,000;  Hidden,  $250,000;  Richardson,  $138,000;  Molin- 
eaux,  $138,000;  Rich,  $33,000.     The  net  profits  were  to  be 
divided  as  in  the  last-mentioned  agreement,  and  interest  was  to 
be  paid  on  capital  in  the  same  way.     In  1884  still  another 
agreement  was  made.     In  this  agreement  the  amount  of  capital 
stock  contributed   by  each  was  stated  as  follows:   Raynolds^ 
$500,000;  Hidden,  $350,000;  Richardson,  $37,000;  Molineaux^ 
$160,000 ;  Rich,  $27,000.     The  net  profits  were  to  be  divided 
as  follows:   To' Raynolds,  thirty-three  per  cent.;   to  Hidden, 
twenty-four  per  cent. ;  to  Richardson,  twelve  and  one-half  per 
cent. ;  to  Molineaux,  eighteen  per  cent.,  and  to  Rich,  twelve  and 
one-half  per  cent.     Interest  on  capital  was  to  be  paid  as  before. 
This  agreement  was  to  last  for  five  years.     Shortly  before  the 
termination  of  this  agreement,  three  of  the  partners  (the  parties 
to  this  suit)  purchased  the  interest  of  two  of  the  parties,  namely^ 
Richardson  and  Rich,  paying  therefor  the  sum  of  $40,000.   Each 
of  the  three  purchasing  partners  contributed  to  pay  the  consid- 
eration, the  same  proportions  that  they  had  contributed  capitaU 
Shortly  after  the  purchase  of  these  interests,  Charles  T.  Ray- 
nolds having  become  insane,  a  new  agreement  was  executed,  by 
which  the  interest  of  Charles  T.  Raynolds  in  the  personal  prop- 
erty, machinery  and  fixtures  of  the  firm  was  purchased  by  the 
other  two  partners,  together  with  one  Edward  H.  Raynolds. 
By  this  arrangement  all  the  property  of  the  firm,  except  the  real 
estate,  was  transferred  to  a  new  firm,  consisting  of  Thomas  B. 
Hidden,  Edward  L.  Molineaux  and  Edward  H.  Raynolds.     By 
this  agreement  all  the  liabilities  of  the  old  firm  were  assumed  by 
the  new  firm,  with  the  exception  of  one  liability,  in  the  shape  of 
a  suit  then  pending  against  the  firm,  brought  by  one  De  Floras. 
This  transaction  wound  up  the  business  existence  of  the  old  firm, 
leaving  as  undivided  assets  the  property  in  question  and  one 

36 


Digitized  by  LjOOQ  IC 


562  CASES  IN  CHANCERY.  [54  Eq. 

Molineauz  v.  Baynolds. 

other  piece  of  real  estate  situate  in  Brooklyn^  New  Tork.  These 
properties,  therefore,  belong  to  the  members  of  the  old  firm,  the 
three  parties  to  this  suit. 

The  first  question  mooted  springs  out  of  the  existence  of  the 
De  Floras  suit.  The  counsel  for  the  defendants  insist  that  so 
long  as  any  claim  against  the  old  firm  remains  unsatisfied,  so 
long  each  partner  has  a  right  to  have  the  firm  assets  held  as 
such  to  be  applied  in  liquidation  of  the  claim ;  that  until  all 
such  claims  are  satisfied,  no  partner  has  a  right  to  demand  a 
division  of  the  firm  property. 

The  equitable  rule  thus  invoked  is  entirely  settled.  The  prop- 
erty of  a  firm,  whether  personal  or  real,  is  a  fund  to  be  primarily 
applied  to  the  payment  of  its  debts,  and  each  partner  has  a  right 
to  have  it  so  appropriated,  to  the  end  that  he  himself  may  be 
relieved  from  any  personal  liability  to  answer  for  the  firm  debts. 
In  England^  land  as  well  as  personalty  belonging  to  a  firm  is 
regarded  as  personal  assets.     Lind,  Part,  Tf  S4S. 

In  this  country  the  land  is  held  to  be  personal  assets  so  far 
only  as  it  may  be  needed  to  pay  firm  creditors.  Bank  of  the 
Metropolis  v.  Sprague,  6  C.  E.  Or.  IS;  Freem.  Part.  ^  118. 

Out  of  this  equity  of  each  partner  to  have  the  firm  property 
applied  to  the  payment  of  firm  debts  in  order  that  he  may  be 
discharged  from  personal  liability,  has  emerged  the  rule  that  the 
partition  of  the  real  property  of  a  firm  will  not  be  decreed  so 
long  as  debts  of  the  partnership  remain  unliquidated.  Pcnny- 
baoker  v.  Leai^,  66  Iowa  ^20;  Kruschke  v.  /Stefen,  83  Wu. 
S7S;  MendenhaU  v.  Benbow,  84,  N.  C.  646;  Freem.  Part.  US. 

By  the  rule  laid  down  in  these  cases,  the  only  method  by 
which  a  partner,  under  such  conditions,  can  compel  a  division 
of  the  firm  property,  is  by  a  bill  to  administer  and  settle  the 
partnership  afiairs. 

It  is  apparent,  however,  that  inasmuch  as  the  ground  for 
refusing  partition  is  that  partners  may  be  protected  from  fiitare 
calls  to  pay  firm  debts,  therefore,  if  it  should  be  made  to  appear 
that  the  property  involved  in  the  application  for  partition  will 
not  be  needed  to  meet  such  obligations,  the  objection  to  the  dis- 
tribution of  the  property  disappears. 
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Now,  it  appears  in  this  case  that  there  is  other  real  estate  in 
Brooklyn  belonging  to  this  firm  of  the  value  of  $150,000.  It 
also  appears  that  the  Be  Floras  suit  is  pending  in  the  courts  of 
New  York.  The  property  and  the  pending  suit  are  therefore 
both  in  the  state  of  the  firm's  domicile.  It  is  beyond  the  realm 
of  probability  that  the  final  judgment  in  the  De  Floras  suit, 
which  suit  has  been  dragging  along  for  twenty  years,  can  reach 
an  amount  which  will  begin  to  exhaust  the  Brooklyn  property. 
Although  it  appears  that  a  proceeding  for  partition  of  that  prop- 
erty also  had  been  commenced  in  the  courts  of  New  York,  that 
proceeding  has  not  gone  to  a  decree,  and  it  is  in  that  suit  that  the 
defence  set  up  here  can  be  more  appropriately  interposed.  Under 
these  conditions,  I  do  not  see  any  substantial  ground  for  think- 
ing that  the  interest  of  any  member  of  the  firm  will  be  menaced 
by  the  severance  of  tlie  title  to  this  property  as  is  proposed  by 
this  suit. 

The  second  question  is  therefore  presented — what  are  the  pro- 
portionate interests  of  these  parties  in  this  real  estate  ? 

The  contention  of  the  complainant  is  that  this  real  estate  rep- 
resents accumulated  profits,  and  therefore  should  be  divided  in 
the  proportions  to  which  the  several  partners  were  entitled  to 
share  in  profits. 

The  contention  of  the  defendants  is  that  this  real  estate  repre- 
sents capital,  and  it  should  be  divided  in  proportion  to  each 
partner's  contribution  of  capital.  Inasmuch  as  the  partners, 
under  the  different  partnership  agreements,  were  entitled  to  share 
in  profits  in  proportions  differing  from  his  proportionate  contri- 
bution of  capital,  it  follows  that  by  the  adoption  of  the  one  or 
the  other  of  these  theories  the  interest  of  the  complainant  in  the 
firm  property  is  differently  affected. 

As  has  been  already  displayed,  these  partners  had  transacted 
partnership  business,  under  successive  agreements,  from  1867. 
Saeh  agreement  set  out  the  amount  of  capital  which  each  part- 
ner had  contributed  and  prescribed  the  proportion  of  profits  to 
which  each  partner  was  to  be  entitled  during  the  term  of  the 
partnership.  He  was  also  to  have  the  right  to  draw  interest 
upon  his  capital.     Now,  some  partners  drew  out  all  of  their 
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interest  and  all  of  their  profits ;  others  let  a  portion  of  their 
profits  or  a  portion  of  their  interest  remain  in  the  business.  By 
the  apparent  acquiescence  of  all  the  partners,  the  balance  of  these 
profits  or  interest  remaining  at  the  end  of  each  year  undrawn 
was  added  to  the  amount  of  the  capital  of  those  of  the  partners 
who  saw  fit  to  permit  it  to  remain  in  the  business.  By  reason 
of  the  unequal  additions  to  the  capital  from  year  to  year,  the  pro* 
portions  of  capital  respectively  contributed  constantly  shifted 
and  the  total  amount  of  capital  contributed  by  all  increased. 

Now,  the  theory  of  the  complainant  is  that  the  original  amount 
of  firm  property  was  increased  by  the  employment  of  the  profit* 
which  were  permitted  to  remain  in  the  business,  in  improving 
and  purchasing  property. 

It  13  insisted  that  by  the  sale  of  the  personal  property  by  the 
old  firm  to  the  new  firm  in  1889,  the  members  of  the  old  firm 
were  paid  for  all  the  property  which  represented  the  product  of 
the  original  capital,  and  that  what  remained  is  to  be  regarded  as 
the  product  of  the  profits,  and  should  therefore  be  divided  as 
such. 

Now,  it  seems  to  be  entirely  clear  that  at  the  end  of  each  year 
the  net  profits  of  the  business  were  divided  between  the  respective 
partners,  in  the  proportions  in  which  profits  were  to  be  divided 
by  the  terms  of  the  agreement.  It  is  cl^ar  that  when  these 
profits  were  calculated  and  divided  according  to  the  terms  of  the 
agreement,  and  the  share  of  each  partner  was  put  to  his  credit, 
then,  as  between  the  partners,  these  profits  ceased  to  be  assets  of 
the  firm  and  became  debts  due  from  the  firm  to  each  member  of 
the  firm.  The  sum  set  apart  to  each  partner  at  the  end  of  each 
year  was  at  the  disposal  of  the  partner  as  so  much  cash  put  to 
his  credit.  He  could  draw  it  out  and  use  it  as  he  chose.  If  he 
chose  to  invest  it  in  the  business,  it  was  to  be  r^arded  as  any 
other  money  which  he  saw  fit  to  so  invest.  It  became  a  part  of 
the  capital  or  it  became  a  loan,  just  as  he  and  the  partners  agreed. 
That  they  agreed  to  regard  these  sums  as  additions  to  the  capital 
appears  beyond  all  question.  Up  to  1884  there  was  not  merely 
a  division  of  calculated  profits,  but  such  calculation  included  all 
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profits,  80  that  apparently  nothing  existed  in  the  shape  of  undi* 
vided  earnings. 

This  appears  from  a  fact  I  think  proven,  t. «.,  that  in  the  calcu- 
lation of  profits  all  moneys  spent  in  betterments  were  eliminated 
from  the  debit  side  of  the  acconnt.  Mr.  Mather,  the  book- 
keeper, swears  positively  that  no  expense  for  permanent  im- 
provements, but  only  expenses  for  repairs  to  the  real  estate  and 
machinery,  were  deducted  from  the  gross  earnings  of  the  busi- 
ness in  arriving  at  the  net  profits. 

Each  partner,  therefore,  received  as  a  credit  for  his  share  of 
the  profits  the  same  amount  that  he  would  have  received  had  no 
permanent  improvements  upon  the  firm  property  been  made. 
The  expense  of  the  permanent  improvements  was  a  debt  against 
the  firm  assets,  and  when  paid  was  necessarily  paid  out  of  the 
new  capital  which  the  partners  contributed  by  leaving  a  portion 
of  their  credit  for  profits  and  interest  in  the  business  of  the  firm. 
This  portion,  as  already  observed,  after  being  calculated  and 
credited,  was  equivalent  to  cash,  and  if  lefl  in  the  firm  business 
is  to  be  regarded  as  capital.  Again,  each  of  the  parties  has 
acquiesced  in  the  view  that  his  interest  in  the  property  was  in 
proportion  to  his  contributions  of  capital. 

In  March,  1889,  as  already  stated,  the  interest  of  two  of  the 
partners,  Richardson  and  Rich,  were  purchased  by  the  three  re- 
maining partners.  The  interest  of  these  two  partners,  whether 
something  or  nothing,  was  paid  for  by  the  three  partners  in  pro- 
portion to  their  capital.  The  purchase  eliminated  any  claims 
which  the  selling  partners  might  have  had  to  share  in  the  assets 
of  the  firm,  and  transferred  such  claim  to  the  three  remaining 
partners.  The  manner  by  which  this  purchase  was  made  and 
paid  for,  indicates  that  the  view  of  the  parties  was  that  the  right 
of  each  in  all  the  assets  was  in  proportion  to  his  capital. 

Again,  in  May,  a  new  firm  was  formed,  comprised  of  the  two 
old  members,  Hidden  and  Molineaux,  and  a  new  member.  By 
reason  of  Raynolds'  insanity,  it  became  essential  to  ascertain  the 
amount  of  Raynolds'  interest  in  the  firm.  The  ascertainment 
of  this  necessarily  involved  the  ascertainment  of  the  propor- 
tionate interests  of  Hidden  and  Molineaux.     In  accordance  with 
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the  result  of  this  adjustment  of  vahies,  the  personal  assets  of  the 
old  firm  were  to  be  turned  over  to  the  new  firm.  An  expert  was 
put  upon  the  books  to  discover  any  error  in  bookkeeping  which 
might  have  crept  in  during  the  number  of  years  covered  by  the 
partnership  transactions,  so  that  a  final  accurate  account  might 
be  stated.  With  the  consent  of  all  the  parties  connected  with 
the  old  and  the  new  firm,  such  an  account  was  stated,  and  upon 
the  basis  of  such  statement  the  personal  property  of  Eaynolds 
was  purchased,  and  the  personal  property  of  Hidden  and  Moli- 
neaux  in  the  old  firm  was  transferred  to  the  new  firm.  In 
making  up  the  valuation  of  the  property  of  the  old  firm,  the 
real  estate  was  valued  at  $289,200.  The  real  estate  did  not  pass 
to  the  new  firm,  but  was  retained  by  the  three  old  members.  In 
fixing  the  value  of  all  the  property,  the  value  of  the  real  estate 
was  deducted.  In  fixing  the  value  of  the  interest  of  each  part- 
ner in  all  the  property,  his  proportionate  interest  in  the  real 
estate  was  deducted  from  his  proportionate  interest  in  all  the 
property.  Now,  the  deduction,  on  account  of  Raynolds'  inter- 
est in  the  real  estate,  was  calculated  in  accordance  with  the  rela- 
tive amount  of  capital  which  he  had  contributed  to  the  firm. 
In  other  words,  his  share  in  the  personalty  was  sold  upon  the 
theory  that  his  proportionate  interest  in  the  real  estate,  as  well  as 
in  the  personalty,  was  fifty  of  the  one  hundred  and  one  parts, 
and  the  real  estate  was  retained  upon  that  theory.  It  will  be 
perceived  that  the  adoption  of  this  theory  in  respect  to  Ray- 
nolds'  interest  involved  as  a  sequence  the  adoption  of  the  same 
theory  with  respect  to  the  interest  of  Hidden  and  Molineaux. 
It  is  also  perceived  that  if  Molineaux's  proportionate  interest  in 
the  real  estate,  as  is  now  claimed,  is  not  in  proportion  to  his 
capital  contributed,  which  is  sixteen  of  the  one  hundred  and  one 
parts,  but  is  two  per  cent,  more,  then  it  follows  that  the  deduction 
from  the  amount  received  by  Raynolds  on  account  of  his  interest 
in  the  real  estate  retained  was  excessive,  and  therefore  what  he 
received  for  the  personalty  was  inadequate.  This  follows  from 
the  fact  that  if  Molineaux's  share  was  larger,  Raynolds'  must  be 
smaller,  else  the  proportions  could  not  be  preserved.     In  fact,  to 
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accord  to  Molincaux  what  he  now  claims,  the  entire  settlement 
must  be  overturned  and  a  new  one  adopted. 

In  view  of  these  fiicts,  namely,  that  from  1867  to  1889  the 
profits  have  been  divided ;  that  they  had  been  (if  the  partners 
pleased)  added  to  the  capital;  that  the  purchase  of  the  two 
partners'  shares  was  made  upon  the  basis  of  the  proportion  of 
capital  contributed ;  that  the  calculation  and  settlemeut  of  the 
Raynolds  interest  in  all  the  property  was  made  upon  the  same 
basis ;  that  the  books  of  the  firm  were  open  to  each  member  of 
the  firm,  and  that  at  the  end  of  each  year  (as  Mr.  Mather  says) 
the  balance-sheet  of  the  firm's  business  and  division  of  profits 
was  given  to  each  partner,  and  invoked  no  complaint — I  say 
that,  in  view  of  all  this,  no  court  would  be  justified  in  unsettling 
this  deliberate  adjustment  of  the  partnership  aSairs,  unless  in 
case  of  fraud  or  gross  mistake.  No  such  fraud  or  mistake  is 
apparent. 

But  the  complainant  insists  that  by  the  sale  made  by  the  old 
firm  to  the  new  firm  in  1889,  all  the  capital  contributed  by  the 
parties  to  this  suit  to  the  firm's  business  was  paid,  therefore  the 
real  estate  lefl  remaining  must  be  divided  as  profits. 

The  l^al  ground  upon  which  it  is  sought  to  rest  this  insist- 
anoe  is  well  established.  Upon  the  dissolution  of  a  partnership, 
after  the  payment  of  firm  liabilities,  the  amounts  contributed  as 
capital  by  each  partner  are  to  be  paid. 

If  there  is  a  surplus,  it  must  be  divided  as  profits,  and  if  there 
18  a  deficit  the  loss  must  be  borne  in  the  same  ratio.  Mr.  Justice 
Liindley,  in  his  work  on  Partnerahipy  marg.  p.  40Sy  lays  down 
the  following  rules  for  the  adjustment  of  partnership  accounts 
upon  dissolution.     The  assets  are  to  be  applied : 

**  1.  In  paying  the  debts  and  liabilities  of  the  firm  to  non-partners. 

**  2.  In  paying  to  each  party  ratably  what  is  due  from  the  firm  to  him  for 
advances  as  distingnished  from  capital. 

**  8.  In  paying  to  each  partner  ratably  what  is  due  from  the  firm  in  respect 
of  capital. 

**  4.  The  ultimate  residue,  if  any,  will  then  be  divisible  as  profits  betwein' 
the  partners  in  equal  shares  unless  the  contrary  can  be  shown." 
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It  follows,  of  course,  that  if  the  contrary  is  shown  the  residue 
must  be  divided  in  accordance  with  such  showing.  There  can 
therefore  be  no  doubt  that,  upon  the  assumption  that  there  was  a 
surplus,  the  parties  to  this  suit,  as  partners,  were  entitled  to  be 
paid  before  the  division  of  such  surplus  only  the  amount  of 
capital  which  each  had  contributed.  Nor  can  there  be  a  doubt 
that,  whether  by  the  enhancement  of  the  value  of  the  real  estate 
or  from  any  other  cause,  such  surplus  existed  after  the  payment 
of  the  capital,  such  surplus  would  be  divisible  as  profits.  i2o6tn- 
son  V.  Ashtoriy  L.  R.  ^0  Eq.  Caa.  S5. 

As  already  shown,  all  the  earniners,  so  far  as  they  could 
be  calculated,  had  either  been  drawn  out  by  each  partner  or  had 
by  him  been  transmuted  into  capital.  Whether  there  would  re- 
main any  additional  surplus  in  excess  of  the  amount  of  con- 
tributed capital  could  only  be.ascertained  by  a  sale  of  all  the  firm 
property,  or  by  a  sale  of  a  part,  and  an  estimate  of  the  value  of 
the  remainder,  or  by  an  appraisement  of  the  value  of  all  and  a 
division  of  the  same  according  to  the  estimated  value  of  the 
several  portions. 

In  1889,  the  old  firm,  as  already  observed,  was  dissolved 
by  the  insanity  of  C.  T.  Raynolds,  and  a  new  firm  was  formed 
by  Hidden,  Molineaux  and  another  ]Raynolds.  The  committee 
of  the  C.  T.  Raynolds  sold  his  interest  to  the  new  firm,  and 
Hidden  and  Molineaux  transferred  their  interest  in  the  old  to  an 
interest  in  the  new.  The  property  of  the  old  firm  was  not  ex- 
hibited for  sale,  but  by  an  agreement  between  the  committee  of 
Raynolds  and  Hidden,  Molineaux  and  Edward  Raynolds,  a 
price  was  fixed  for  all  the  property  of  the  firm  in  excess  of  its 
liabilities,  excepting  the  De  Floras  suit.  The  price  or  value  of 
all  this  property  was  fixed  at  $1,316,725.  At  the  close  of  the 
firm's  business  the  amounts  due  the  partners  were,  to  Raynolds, 
$583,994.97;  to  Hidden,  $587,368.28,-  and  to  Molineaux, 
$145,163.37.  The  total  was  the  same  as  the  amount  of  the  esti- 
mated value  of  the  firm  assets.  The  amount  of  such  assets  was, 
in  fact,  diminished  by  a  deduction  made  for  depreciation  in  value 
of  the  machinery  and  on  account  of  the  irrecoverable  overdrafts 
of  Richardson  and  Rich. 
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What  was  actually  paid  to  the  committee  of  Raynolds  was  his 
share  in  the  amount  of  the  assets  remaining  after  such  deduction, 
namely,  $639,346.76.  Hidden's  share  was  estimated  and  turned 
over  upon  the  valuation  of  $366,314.62,  and  Molineaux  at  the 
valuation  of  $130,874.94.  From  these  amounts  was  deducted 
the  estimated  value  of  each  partner^s  share  in  the  retained  real 
estate,  and  the  balance  was  paid  for  in  cash  or  credits  of  different 
kinds  upon  the  books  of  the  new  firm.  Now,  in  the  agreement 
of  1884,  it  was  stated  that  the  amount  of  capital  contributed 
by  each  was,  Raynolds,  $500,000;  Hidden,  $360,000;  and 
Molineaux,  $150,000.  If  the  subsequent  profits,  which  had 
been  divided  and  credited  to  Raynolds  and  Hidden  and  left  un- 
drawn, together  with  the  undrawn  interest,  are  to  be  r^arded  as 
additional  capital,  then  it  is  perceived  that  all  the  property  of 
the  firm  was  needed  to  pay  capital. 

If  it  should  be  conceded  that  the  amounts  to  the  credit  of 
Raynolds  and  Hidden,  in  excess  of  the  $500,000  and  $350,000, 
respectively,  represented  profits  and  interest,  then  such  shares  of 
undrawn  profits  so  divided  and  credited,  together  with  the  in- 
terest, were  debts  of  the  firm  to  the  partners  as  for  advances. 

Therefore,  in  pursuance  of  the  rule  already  announced,  they 
were  payable  before  the  capital.  After  such  payment,  the  re- 
mainder of  the  firm  property,  as  valued,  was  insufficient  to  pay 
the  amounts  of  capital  stated  to  have  been  contributed  in  1884* 
In  this  balance  Molineaux  would  have  the  right  to  share  in  the 
ratio  of  sixteen  of  the  one  hundred  and  one  parts,  assuming  that 
bis  capital  has  not  been  depleted. 

If,  as  in  fact,  it  has  been  depleted,  then  his  share  would  be 
less.  The  real  estate  representing  a  portion  of  such  balance  of 
the  firm  assets  is  divisible  in  the  same  ratio. 

I  am  unable  to  perceive  how  the  complainant's  interest  in  the 
real  estate  can  exceed  sixteen  of  the  one  hundred  and  one  parts 
upon  any  hypothesis  which  has  been  or  can  be  propounded. 
I  will  advise  a  decree  in  conformity  with  these  views. 
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V. 

Satterlee  Arnold  and  Anna  M.  Arnold. 

1.  A  debtor  canDot  be  compelled  to  work  for  his  creditors,  but  if  he  puts  his 
latent  property-earning  ability  into  action,  equity  will  apply  any  property 
created  to  the  payment  of  his  debts. 

2.  If  the  debtor  is  a  husband,  his  first  duty  is  to  support  his  family,  and  he 
can  devote  enough  of  the  proceeds  of  his  labor  to  effect  that  purpose. 

3.  Such  a  debtor  can  give  to  his  wife  in  her  separate  business,  or  in  respect 
to  her  separate  property,  those  incidental  services  which  a  hurtMuad  as  bead  of 
a  family  would  naturally  render,  without  subjecting  the  business  or  property 
of  the  wife  to  any  liability  for  his  debts. 

4.  A  wife  can  employ  her  husband  as  a  servant  in  the  management  of  her 
separate  business,  but  a  court  of  equity  will  closely  scrutinize  such  relation  to 
see  whether  the  employment  is  b(ma  fide  and  whether  the  business  is  clearly 
that  of  the  wife. 

5.  After  the  failure  of  a  firm  in  which  a  husband  was  a  partner,  his  wife 
advanced  to  him  $10,000,  with  which  he  supported  his  family,  and  paid  the 
expenses  of  a  shop  wherein  he  carried  on  a  series  of  experiments  as  an  in- 
ventor. He  caused  to  be  issued,  in  his  wife's  name,  a  number  of  patents  from 
which  large  sums  of  money  were  realized,  and  a  portion  of  the  proceeds  wa» 
pot  in  property  in  the  wife's  name.  All  the  contracts  in  the  business  were 
made  in  her  name,  and  the  property  in  which  the  business  was  conducted  and 
the  bank  accounts  were  also  in  her  name.  No  contract  of  employment  was 
proved  and  the  entire  course  of  conduct  showed  that  the  husband  was  master 
of  the  business,  over  whom  the  wife  exercised  no  control  and  from  whom  she 
expected  no  account — Hdd^  that  the  business  was  the  husband's  and  its  pro- 
ceeds would  be  applied  to  the  payment  of  one  of  the  firm  debts,  subject,  how- 
ever, to  a  prior  lien  of  the  wife  for  the  repayment  of  the  money  which  she 
had  advanced  to  him. 

On  final  hearing. 

ilr.  John  B.  Vreeland  and  Mr.  Theodore  Little^  for  the  com- 
plainant. 

Mr,  Elwood  C.  Harris,  for  the  defendants. 
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Reed,  V.  C, 

This  bill  is  filed  by  a  judgment  creditor  of  Satterlee  Arnold, 
for  the  purpose  of  reaching  certain  equitable  assets  of  the  said 
Satterlee  Arnold,  and  to  have  them  applied  to  the  payment  of 
his  judgment. 

Previous  to  1879,  Satterlee  Arnold  was  in  business  in  the 
State  of  New  York,  together  with  one  Sarah  T.  Harden.  Their 
business  was  the  manu&ctnre  of  knit  goods.  The  complainant 
was  a  commission  merchant,  who  received  and  sold  the  goods  of 
Arnold  &  Harden.  He  was  accustomed  to  advance  money  upon 
the  goods  in  his  hands  for  sale. 

In  1878  the  firm  of  Arnold  &  Harden  failed  in  business  and 
made  a  general  assignment  for  the  benefit  of  its  creditors.  At 
that  time  the  complainant  had  a  large  amount  of  the  goods  of 
the  late  firm  in  his  hands,  upon  which  goods  he  had  made  large 
advances  of  money.  He  subsequently  sold  these  goods  as  the 
opportunity  for  sale  ofiered,  and  found  that  the  receipts  from 
the  sale  of  all  the  goods  in  his  possession  were  insufficient  to 
repay  the  advances  of  money  which  he  had  made,  together  with 
interest.  He  brought  an  action  to  recover  the  balance  in  his 
fevor,  in  the  courts  of  the  State  of  New  York,  and  on  Novem- 
ber 21st,  1885,  recovered  a  judgment.  «Upon  that  judgment  an 
action  was  brought  in  this  state,  and  a  new  judgment  recovered 
in  the  supreme  court,  for  the  sum  of  $6,200.53,  on  September 
28th,  1891.     Execution  was  issued  and  returned  unsatisfied. 

The  bill  is  filed  upon  the  notion  that  there  are  equitable  assets 
of  the  husband,  the  legal  title  to  which  is  now  in  the  name  of 
the  wife. 

It  appears  that  Satterlee  Arnold  is  an  inventor,  and  his  skill 
has  been  directed  to  the  invention  of  improvements  upon  the 
sewing  machine,  for  which  inventions  he  has  caused  a  number 
of  patents  to  be  issued.  Previous  to  the  time  of  the  failure  of 
his  firm  in  1879,  he  had  procured  patents  to  be  issued  to  him- 
self, namely.  No.  104,532,  issued  June  21st,  1870 ;  No.  119,958, 
issued  October  17th,  1871,  and  No.  204,938,  issued  June  18th, 
1878.  The  title  to  these  patents  seems  to  have  been  passed  over 
to  Mrs.  Arnold  before  the  failure  of  the  firm. 
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Since  the  failure,  the  husband  has  had  issued  to  himself,  and 
has  then  assigned  to  his  wife,  the  following  patents :  No.  241,116^ 
issued  on  May  10th,  1881 ;  Nos.  378,822  and  378,823,  issued 
February  28th,  1888. 

He  has  caused  to  be  issued  to  his  wife  the  following  patents: 
No.  392,681,  on  November  13th,  1880;  No.  242,038,  on  May 
24th,  1881 ;  No.  249,734,  on  November  22d,  1881 ;  Nos.  278,- 
484,  278,486  and  278,486,  on  May  29th,  1883;  No.  311,558, 
on  February  3d,  1885;  Nos.  331,106  and  331,108,  on  Feb- 
ruary 24th,  1886;  No.  313,909,  on  March  17th,  1886;  No. 
324,351,  on  August  18th,  1886;  No.  331,107,  on  November, 
24th,  1886;  Nos.  378,644  and  378,646,  on  February  284, 
1888. 

So  far  as  appears,  nothing  substantial  was  realized  from  these 
patents  until  1882.  On  April  Ist,  1882,  an  agreement  was 
entered  into  between  Anna  M.  Arnold,  the  wife,  and  the  Norfolk 
and  New  Brunswick  Hosiery  Company,  by  the  terms  of  which 
agreement  she  granted  to  the  company  the  exclusive  right  to 
make,  use  and  sell  in  the  United  States  the  patents  granted  on 
June  21st,  1870  (No.  104,632);  on  May  10th,  1881  (No.  241,- 
116);  and  November  22d,  1881  (No.  249,734),  as  well  as  any 
patent  which  might  thereafter  be  granted  to  Satterlee  Arnold  or 
to  Anna  Arnold,  for  any  improvement  or  invention  appertain- 
ing to  "the  anchor  stitch  seam,''  or  "anchor  sewing  machine 
trimming  and  holding  devices,''  or  any  invention  to  make  knit 
underwear  with  the  anchor  stitch  seam  and  anchor  stitch  sewing 
machine  trimming. 

The  company  agreed  to  pay  royalties,  which,  after  January 
1st,  1883,  would  together  amount  to  not  less  than  $1,000  a 
month.  These  royalties  have  been,  since  the  date  of  the  agree- 
ment, all  paid. 

On  April  2d,  1886,  another  agreement  was  made,  between 
Anna  M.  Arnold,  of  the  first  part,  and  Satterlee  Arnold,  of  the 
second  part,  and  A.  G.  Jennings  &  Sons,  of  the  third  part 

By  this  contract  Anna  M.  Arnold  granted  to  A.  G.  Jennings 
&  Sons  the  exclusive  right  in  the  United  States  to  manufactare 
and  sell  gloves  and  other  hand  covering  made  of  fiibric  other 
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than  leather,  and  also  the  right  to  license  others  to  do  so,  under 
patents  numbered  104,532,  241,116,  249,734,  276,484,  278,485, 
278,486,  311,558,  313,909, 324,351,  331,106,  331,107,  331,108, 
and  under  any  patent  which  might  be  thereafter  issued  to  Anna 
M.  Arnold  in  aid  of  the  improvements  patented  as  aforesaid. 

The  parties  of  the  third  part  agreed  to  pay  the  sum  of 
$25,000  in  money.  They  also  agreed  to  pay  one-half  of  all  the 
royalties  which  they  should  receive  from  others  whom  they 
should  license,  and  they  guaranteed  for  five  years  that  these 
royalties  should  not  be  less  than  $3,000  a  yeaiv 

Out  of  the  royalties  received  under  the  first  of  these  agree- 
ments the  wife  has  bought  and  now  owns  an  unencumbered  lot 
of  ground  in  Verona  worth  $5,000,  and  also  ten  government 
bonds  of  $1,000  each.  She  also  owns  a  $1,000  railroad  bond. 
She  is  also  the  owner  of  stock  in  the  Arnold  Sewing  Machine 
Company,  which  stock  is  of  the  nominal  value  of  $75,000,  but 
probably  of  little  real  value. 

Besides  the  amounts  received  from  the  Norfolk  and  New 
Brunswick  Hosiery  Company,  Mr.  Satterlee  Arnold  states  that 
$50,000  or  $60,000  has  been  received  under  the  Jennings  con- 
tract Indeed,  he  says  that  they  had  spent  in  their  business 
$110,000.  The  proceeds  received  under  the  two  contracts  left 
after  paying  the  expenses  of  the  business  and  maintaining  the  de- 
fendants' household  seems  to  have  been  invested  in  the  property 
already  mentioned. 

The  question  presented  for  solution  is  whether  all  these 
patents  assigned  to  or  issued  to  Mrs.  Arnold,  and  the  contracts 
made  in  her  name,  from  which  she  received  a  consideration  in 
cash,  and  from  which  she  has  received  and  is  entitled  to  receive 
royalties,  the  stock  held  by  her  in  the  Arnold  Sewing  Machine 
Company,  and  the  property  which  has  been  purchased  by  the 
use  of  the  moneys  received  from  the  said  contract,  belong  to  the 
wife  free  from  any  liability  to  answer  for  this  debt  against  her 
husband.  She,  of  course,  insists  that  the  property  is  hers,  and 
she  puts  her  right  to  it  upon  the  ground,  first,  that  the  assign- 
ments made  previous  to  the  failure  of  her  husband's  firm,  in 
1879,  although  the  assignments  were  voluntary,  were  neverthe- 
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less  valid^  inasmach  as  they  were  not  made  when  be  was  insol- 
vent, or  when  he  supposed  himself  upon  the  verge  of  insolvency, 
and  that  at  any  rate  they  were  then,  and  are  still,  valueless. 

In  respect  to  the  patents  issued  to  her  since  1879,  it  is 
secondly  insisted  that  they  belong  to  her  by  virtue  of  an  agree- 
ment made  between  herself  and  her  husband,  by  which,  in  con- 
sideration of  the  sum  of  $10,000  advanced  by  her,  or  to  be 
advanced  by  her,  she  purchased  the  future  products  of  the 
inventive  ability  of  her  husband,  and  established  a  separate  bnsi- 
uess  of  experimentation  and  of  machine-building,  and  of  selling 
and  leasing  the  said  machines. 

In  respect  to  the  three  patents  assigned  before  1879,  it  is  im" 
possible  to  conclude  from  the  testimony  that  they  had  in  them- 
selves any  value ;  nor  is  there  anything  in  the  testimony  to  show 
when  the  insolvency  of  the  firm  of  Arnold  &  Harden  was  first 
known  to  the  defendant. 

The  subsequent  inventions  seem  to  have  been  the  source  from 
which  the  profits  derived  from  the  contracts  and  from  the  busi- 
ness have  been  mainly  received.  In  regard  to  the  patents  issued 
to  Mrs.  Arnold,  subsequent  to  1879,  the  point  upon  which  the 
present  inquiry  must  turn  is,  whether  the  transaction  of  which 
those  assignments  were  a  part  was  a  separate  business  of  the 
wife.  The  language  of  section  4  of  the  Married  Woman's  act 
{Rev.  p.  637)  is : 

''  That  the  wages  and  earnings  of  any  married  woman,  aoqiiired  or  gained 
by  her  after  the  passing  of  this  act,  in  any  employment,  occupation  or  trade 
in  which  she  is  employed,  and  which  she  carries  on  separately  from  her  hus- 
band, and  all  investments  of  such  wages,  earnings,  money  ©r  property,  shall 
be  her  sole  and  separate  property,  as  though  she  were  a  single  woman." 

If  the  business  carried  on  by  the  husband  in  the  name  of  the 
wife  after  1879,  can  be  regarded  as  her  separate  business,  then 
by  force  of  this  statute  all  the  property  invested  in  it,  and  all 
the  accretions  resulting  from  its  conduct,  belong  to  her.  And  if 
the  husband  in  conducting  this  business  was  a  servant  of  the 
wife  under  a  bona  fide  employment,  then  his  services  in  the 
business  will  not  subject  any  portion  of  such  property  to  the 
claims  of  the  husband's  creditors 
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The  account  given  by  Mrs.  Arnold  of  the  circumstances 
under  which  these  patents  were  assigned  to  her,  and  the  future 
inventions  issued  to  her,  and  the  property  where  the  business 
was  carried  on  put  in  her  name,  is  this :  She  says  that  about  the 
time  of  the  failure  of  her  husband  in  1879,  she  received  the 
sum  of  $10,000  from  the  estate  of  her  uncle.  Dr.  Vedder,  of 
Schenectady.  She  and  her  husband  were  then  living  at  Troy. 
She  says  that  they  entered  into  an  agreement  by  which  he  as- 
signed to  her  the  patents  issued  and  to  be  issued,  in  consideration 
that  she  should  pay  him  $1,200  a  year,  and  should  pay  all  the 
shop  expenses  for  the  development  of  these  patents,  and  for  all 
experimenting.    She  says : 

**  I  was  to  take  all  the  risks  from  1117  private  fortune  for  that  purpose,  and 
in  consideration  of  his  salary  and  the  amount  of  this  money  which  I  paid  out, 
all  these  inventions  as  they  became  developed  through  due  experimenting  and 
became  patented  were  to  be  assigned  to  me.'' 

She  says  that  she  thinks  that  this  agreement  was  put  in 
writing,  but  she  cannot  find  it. 

The  husband's  account  of  this  arrangement  with  his  wife  is 
substantially  the  same  as  hers.  He  also  thinks,  but  is  not  sure, 
that  the  agreement  was  put  in  writing. 

I  do  not  think  that  there  was  ever  any  such  agreement  writ- 
ten and  signed  by  these  parties.  If  it  had  been  executed,  that 
fact  would  indicate  that  they  were  of  the  opinion  that  such  an 
agreement  was  of  importance.  It  is  improbable  that  in  such 
case  there  would  be  a  doubt  in  their  minds  whether  it  had  ever 
been  executed. 

Nor  do  I  believe  that  any  single  verbal  agreement,  embodying 
the  points  which  are  now  said  to  have  been  covered  by  a  written 
agreement,  was  entered  into. 

I  have  no  doubt  that  the  wife  received  the  money  mentioned 
as  coming  from  her  deceased  uncle's  estate.  I  have  no  doubt 
that,  with  her  consent,  the  money  was  paid  to  him  as  received 
by  her  or  as  needed  by  him  from  time  to  time,  and  that  it  went 
to  support  the  family,  including  the  husband,  for  two  or  three 
years  after  his  insolvency,  as  well  as  to  pay  the  shop  expenses ; 
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but  that  there  was  a  distinct  agreement  that  he  was  to  receive  a 
certain  sum  as  salary,  I  do  not  think  is  proven.  Nor  do  I  find 
any  foundation  in  the  testimony  to  support  the  theory  that  the 
business  which  was  carried  on  from  1879  to  the  present  time, 
ostensibly  in  the  name  of  the  wife,  was,  in  fact,  the  business  of 
the  wife.  The  theory  of  the  defendants  is  that  he  was  the  ser- 
vant, she  was  the  master;  that  all  the  business  was  transacted 
by  him  as  her  servant  Now,  the  entire  history  of  the  business 
from  the  year  1879  down,  is  convincing  that  she  let  him  have 
her  money  whenever  he  wished  it,  without  a  question,  and  that 
he  put  all  the  patents  in  her  name,  for  the  purpose  of  securing 
his  property  to  his  family  in  case  of  business  trouble,  while,  in 
fact,  he  retained  as  complete  control  over  it  as  if  he  was  its  abso- 
lute owner.  Every  step  taken  in  the  business  was  the  offspring 
of  his  thought  and  will  alone.  In  all  the  transactions  it  is  per- 
fectly obvious  that  everything  was  left  to  him.  His  wife  natu- 
rally had  but  the  &intest  knowledge  of  the  work  in  which  he 
was  engaged,  and  exercised  no  oversight  over  the  conduct  of  the 
business. 

The  bank  accounts,  it  is  true,  were  in  her  name.  It  is  true 
also  that  he  drew  checks  under  a  power  of  attorney  from  her; 
that  the  contracts  with  the  Norfolk  and  New  Brunswick  Hosiery 
Company,  and  with  Jennings  &  Sons,  were  made  in  her  name; 
that  the  property  purchased  was  put  in  her  name ;  that  the  prop- 
erty in  which  the  machines  were  manufactured  was  in  her  name. 
But  it  seems  to  me  transparent  that  all  this  was  merely  color- 
able. It  was  the  husband  who  suggested  the  agency,  who  set- 
tled the  terms  of  the  contracts,  who  received  and  deposited  the 
money  arising  from  them,  and  who  spent  it,  with  no  expectation, 
on  his  part  or  on  her  part,  that  he  would  ever  be  called  upon  to 
account  to  her  for  its  receipt  or  expenditure.  He  kept  no  books 
of  account,  except  of  the  most  meagre  and  partial  kind,  of  the 
receipts  and  the  expenses  of  the  business.  The  wife  never  asked 
for  an  accounting  and  never  expected  any,  and  he  knew  that  she 
never  expected  any. 

The  organization  of  the  Arnold  Sewing  Machine  Company 
and  its  operation,  are  illustrations  of  his  absolute  control  of 
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affairs.  The  company  was  organized  in  this  way :  The  prop- 
erty in  which  the  husband  had  conducted  his  experimentation 
was  in  her  name.  The  Arnold  Sewing  Machine  Company  was 
organized,  and  |75,000  worth  of  its  stock  was  given  to  the  wife, 
ostensibly  for  this  property,  which  she  turned  over  to  the  cor- 
poration. The  rest  of  the  stock  seems  to  have  been  held  by 
friends  of  the  Arnolds,  the  husband  holding  one  share.  The 
husband  was  made  president  and  manager,  and  is  still  such. 
His  control  of  the  business  of  the  corporation  has  been  absolute. 
No  meetings  of  directors  seem  to  have  been  held.  In  fact,  he 
cannot  tell  who  the  present  directors  are.  He  has  been  the 
president,  the  manager,  the  board  of  directors  and  the  whole 
corporation.  i 

The  facts  of  the  case,  as  I  have  found  them,  are  very  much  m 
line  with  those  in  Glidderiy  Murphin  &  Co.  et  al.  v.  Taylor  et  aLy 
16  Ohio  St  609,  In  that  case  the  husband  manufactured  in  the 
name  of  his  wife  for  years.  There  was  ho  formal  agreement 
between  the  husband  and  wife  concerning  his  services,  or  as  to 
the  disposition  of  the  property  of  the  business.  As  her  agent 
and  trustee,  he  received  the  proceeds  and  supported  himself  and 
his  family  therewith,  and  spent  what  money  he  desired,  and  with 
the  surplus  purchased,  in  the  name  of  his  wife,  a  dwelling-house 
and  lot.  In  the  prosecution  of  the  business  he  had  entire  con- 
trol. The  property  thus  accumulated  was  held  to  be  subject  to 
the  claims  of  his  creditors. 

But  it  is  strongly  insisted  that  all  the  property  which  is  now 
alleged  to  be  equitable  assets  of  the  husband  is  the  outcome  of 
his  inventive  ability,  and  that  he  had  the  right  to  give  his  talent 
to  his  wife,  without  impressing  upon  the  property  produced  by 
it,  any  liability  for  his  own  debts.  It  is  said  that  a  man  is  not 
the  slave  of  his  creditors,  and  that  he  is  not  bound  to  devote  his 
personal  labor  or  mental  ability  to  the  payment  of  his  debts. 
This  statement  is  undoubtedly  true.  While  there  is  a  moral 
duty  to  pay  debts,  yet  there  is  no  method  of  physical  coercion 
by  which  the  debtor  can  be  compelled  by  any  jndicial  proceed- 
ing to  do  so.  But  the  question  here  is,  not  whether  the  debtor 
can  be  compelled  to  work  for  his  creditors,  bnt  whether  if  he 
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does  put  into  action  bis  latent  ability  to  earn  money,  and  it 
produces  property,  tbe  property  can  be  reached  and  applied  to 
the  payment  of  his  debts.  In  Abbey  v.  Deyo,  44  -^-  I^»  W? 
Mr.  Commissioner  Ward  Hunt,  Id  his  opinion,  took  the  ground 
that  the  debtor  could  give  his  time  and  his  talents  to  whomso- 
ever he  pleased.  Therefore  it  followed  that,  however  great  bis 
talents  were,  if  he  chose  to  exercise  them  for  the  benefit  of  bis 
wife,  the  product  was  hers. 

In  Voorhees  v.  Bonested,  16  Wall,  Sly  the  supreme  court  of 
the  United  States,  on  appeal  from  the  circuit  court  of  tbe  eastern 
district  of  New  York,  followed  the  cases  in  the  state  courts  in 
holding  that  a  wife  could  employ  her  husband  to  manage  her 
business,  and  that  the  application  of  a  portion  of  the  income  of 
the  wife's  separate  property  to  the  support  ofthe  husband  would 
not  impair  the  title  of  the  wife. 

In  Aldridg$  v.  Muirhead,  101  U.  8,  S97y  on  appeal  from  the 
circuit  court  for  the  district  of  New  Jersey,  Chief- Justice  Waite 
held  thset  the  fact  that  the  husband  had  rendered  services  in  em- 
ploying the  wife's  capital  in  the  purchase  of  lands  would  not 
invalidate  her  title  thereto,  if  his  services  were  devoted  to  her 
separate  property.  These  cases  were  cited  with  approval  by 
Vice-Chancel  lor  Van  Fleet,  in  his  opinion  in  2Ve«cA  v.  Wertz,  7 
Stew.  Eq,  l^^.  The  right  of  a  wife  to  employ  her  husband  in 
her  grocery  business,  in  consideration  of  his  clothes  and  board, 
was  upheld  by  Vioe-Chancellor  Bird  in  Kutcher  v.  WUUamSj  IS 
JStew.  Eq.  436. 

I  do  not  understand,  however,  that  in  any  case  decided  in  tfie 
courts  of  this  state  it  has  been  held  that  the  right  of  a  husband 
to  give  away  the  proceeds  of  his  labor  or  his  talents  as  he  pleases, 
free  from  the  demands  of  his  creditors,  has  been  asserted  in  the 
unrestricted  language  used  in  the  opinion  in  Abbey  v.  Deyo, 
supra. 

It  is  to  be  observed  that  in  all  the  cases  so  fiur  mentioned  the 
services  of  the  husband  were  rendered  in  a  separate  business,  or 
upon  the  separate  property  of  the  wife. 

There  is  no  instance,  within  my  knowledge,  where  a  husband 
has  said  to  his  wife,  ^^  I  am  going  to  work  and  I  give  you  my 
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Ubor  and  its  fruits/'  that  a  court  has  held  that  the  gift  of  the 
property  creating  potentiality  of  the  husband  carries  to  the  donee 
a  title  to  the  property  created,  free  from  all  liability  to  pay  the 
husband's  debts. 

As  has  already  been  remarked,  it  is  of  course  true  that  a  court 
cannot  esert  any  authority  over  a  debtor  to  make  him  work  with 
his  hands  or  his  inteUect  for  his  creditors;  and  even  when  a 
debtor  has  turned  his  ability  into  value  by  the  exertion  of  his 
talent  or  the  cKcrcise  of  his  hands,  it  is,  in  a  d^ree,  free  from 
liability  if  the  debtor  is  a  husband.  Such  a  debtor  undoubtedly 
possesses  the  right  to  labor  for  the  support  of  his  family  and  the 
maintenance  of  his  children.  This  is  a  duty,  and  so  long  as  the 
result  of  his  labor  does  not  exceed  an  amount  sufficient  to  prop- 
erly maintain  and  educate  his  family  in  their  walk  in  life,  it  can- 
not be  reached.  Phillips  v.  Hally  160  Pa.  8t.  60  ;  8eay  v.  Hesse, 
ISS  Mo.  4S0;  Bump  Fraud.  Conv.  ^  £5. 

A  husband  can  render  those  incidental  services  which  the  head 
of  the  £imily  generally  performs,  and  can  give  hfs  wife  the  bene- 
fit of  his  experience  and  skill  in  the  transaction  of  her  separate 
business  and  in  the  management  of  her  separate  property.  Tresch 
V.  WeriZy  supra. 

But  there  is  no  case  in  our  courts  which  has  upheld  the  right 
of  the  husband  to  give  to  his  wife  unrestrictedly  all  the  profits 
of  his  labor  or  his  talent.  Instead  of  upholding  the  right  of  the 
hosband  to  this  extent  the  courts  have  asserted  a  difierent  rule. 
In  National  Bank  of  the  Metropolis  v.  Sprague,  6  C.  E.  Or.  IS, 
Chancellor  Bunyon  held  that  while  a  husband  had  the  right  to 
give  to  his  wife  her  earnings  when  she  carried  on  her  separate 
business,  with  his  assistance,  with  her  own  means  and  on  her 
own  account,  yet  when  the  labor  and  skill  of  the  husband  had 
united  with  those  of  the  wife,  the  business  would  be  considered 
as  the  husband's  and  the  proceeds  would  not  be  protected  from 
his  creditors. 

So,  in  Quidorfs  Administrator  v.  Pergeaux,  S  C.  E.  Or.  47£y 
it  was  held  that  the  husband  could  not  give  to  his  wife  his 
earnings. 

It  is  true  that  at  the  date  of  these  decisions  paragraph  3  of  the 
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present  Married  Woman's  act  {Rev.  p.  6ST)  had  not  been  enacted. 
That  section  became  operative  in  1874. 

This  statute  shields  all  the  earnings  of  the  wife,  derived  from 
her  separate  business,  from  her  husband's  creditors.  Under  this 
statute  the  relations  of  the  husband  and  his  wife  are  exactly  the 
same  as  they  were  before  its  enactment,  whenever  the  husbatid 
had  abandoned,  in  favor  of  his  wife,  all  claim  to  her  earnings. 
In  both  of  the  cases  cited  the  husband  had  done  this,  so  far  as  he 
was  able.  The  ability  of  the  husband  to  confer  all  the  benefit 
resulting  from  his  labor  and  skill,  was  not  affected  at  all  by  the 
act,  nor  does  the  act  modify  or  annul  the  force  of  the  previous 
decisions  touching  that  point.  Those  cases  represent  the  true 
doctrine.  No  debtor  can  obtain  a  clearance  from  all  the  claims 
of  his  creditors  except  by  virtue  of  a  bankrupt  law,  nor  'can  he 
voluntarily  turn  over  all  the  proceeds  of  his  labors  or  his  ability 
by  a  gift  which  precedes  or  follows  the  accretion  of  such  prop- 
erty, so  long  as  he  has  creditors. 

My  conclusions  are  that  the  business  carried  on  in  the  name 
of  Mrs.  Arnold  was  not  her  separate  business  but  was,  in  fact, 
the  business  of  her  husband. 

The  profits  derived  from  it,  and  the  property  into  which  the 
profits  have  been  put,  are  liable  as  equitable  assets  of  the  hus- 
band, to  be  applied  to  the  payment  of  the  complainant's  judg- 
ment. 

I  am  of  the  opinion,  however,  that  Mrs.  Arnold  has  a  superior 
equitable  lien  upon  all  this  property  as  security  for  the  repay- 
ment to  her  of  all  the  money  advanced  to  the  husband,  together 
with  interest  upon  it. 

One  object  which  Mr.  Arnold  had  in  mind,  when  he  caused 
the  patents  to  be  assigned  to  or  issued  in  the  name  of  the  wife, 
was  security  to  her.  This  much  of  the  transaction  she  must 
have  known,  although  she  knew  little  beyond  this. 

The  case  is  one  where  the  legal  titles  held  by  her  should  be 
set  aside  upon  equitable  terms,  and  the  wife's  equity  in  the  prop- 
erty, to  the  degree  already  stated,  should  be  protected.    . 

I  will  frame  the  details  of  the  decree  on  application  of  the 
ooilnsel  of  the  complainant,  upon  notice  to  the  counsel  of  the 
defendants. 
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1.  When  real  estate  is  conveyed  to  a  wife,  but  is  paid  for  by  her  hnsband,  a 
settlement  and  not  a  resulting  trust  will  be  presumed ;  but  such  presumption 
is  rebuttable. 

2.  A  promise  to  devise  property,  made  for  valuable  consideration,  will  be 
enforced ;  and  if  the  promisor  attempts  to  violate  his  promise  during  his  life, 
equity  will  at  once,  upon  the  principle  of  quia  timef.  impress  upon  the  prop- 
erty a  liability  to  answer  the  promise. 


On  fiual  hearing. 

Mr.  Henry  S.  Terhune^  Mr,  Charles  H,  Ivins  and  Mr. 
Charles  L.  Corbin,  Tor  the  complainant. 

Mr.  William  B.  QuHd,  Mr,  R.  Wayne  Parker  and  Mr.  Cort- 
Umdt  Parker,  for  the  defendant. 

Reed,  V.  C. 

This  bill  is  filed  by  a  husband  against  his  wife.  The  subjeet- 
noatter  of  the  suit  concerns  a  house  and  its  curtilage,  situated  at 
the  Atlantic  Highlands,  New  Jersey,  the  legal  title  to  which  is 
in  the  wife.  The  land  was  purchased  and  improved,  and  the 
buildings  upon  it  were  erected  with  the  money  of  the  husband. 
The  prayer  of  the  bill  is  that  the  wife  may  be  declared  to  hold 
the  said  property  in  trust  for  her  husband  ;  or  that  she  may  be 
compelled  to  execute  a  will  in  his  favor  for  it. 

The  admitted  facts  are  these  :  On  May  7th,  1890,  the  husband 
contracted  with  one  Kay  and  one  Cornwall  to  convey  to  him  a 
lot  of  land  for  the  sum  of  $3,000.  On  June  12th,  1890,  a  deed 
was  made  by  Kay  and  Cornwall  to  the  wife  for  said  lot.  The 
husband  began  the  erection  of  a  dwelling-house  thereon,  and 
also  the  general  improvement  of  the  property. 

On  September  9th,  1891,  he  purchased  an  adjoining  lot  from 
one  Bernadou,  for  $1,000.     On  July  29th,  1892,  he  bought  a 
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third  tract  adjoining  the  homestead  tract,  from  one  Swift,  for  the 
sum  of  $2,250.  The  titles  of  both  these  lots  were  taken  in  the 
name  of  the  wife.  In  the  purchase  of  these  lots,  in  the  erection 
of  the  dwelling-house  and  the  stables  thereon,  and  in  the  grad- 
ing and  terracing  of  the  grounds,  the  husband  has  spent  from 
•  $35,000  to  $45,000. 

Upon  the  bare  facts  so  far  disclosed,  no  trust  in  favor  of  the 
husband  results.  The  fact  that  the  grantee  is  the  wife  of  the 
payer  of  the  consideration,  rehuiBy  piima  faciCy  the  presumption 
of  a  resulting  trust  in  the  payer,  which  trust  would  have  arisen 
had  the  grantee  been  a  stranger.  The  grantee  being  a  wife,  the 
presumption  is  that  the  property  was  put  in  her  name  as  a  set- 
tlement. 

But  the  presumption  that  the  deed  was  made  by  way  of 
advancement  or  settlement,  is  a  rebuttable  presumption.  Facts 
antecedent  to  or  contemporaneous  with  the  purchase,  or  so  imme- 
diately following  the  purchase  as  to  constitute  a  part  of  the  same 
transaction,  may  be  put  in  evidence  for  the  purpose  of  refuting 
the  presumption  of  a  settlement.  Lew,  Tf^sts  marg.  pp,  175y 
177;  Read  v.  Hvff,  18  Stew,  Eq.  2^9,  So,  also,  subsequent 
admissions  by  either  husband  or  wife,  against  his  or  her  own 
interests,  are  evidential  for  the  same  purpose.  Lew.  Trusts  marg. 
p.  177;  Midmer  v.  Midmer^s  Executors,  1^  C.  E.  Gr.  6Ifi, 

While  the  same  kind  of  evidence  which  raises  the  presumption 
is  admissible  to  overcome  it,  the  circumstances  in  both  instances 
must  be  so  clear  as  to  leave  no  reasonable  doubt  as  to  the  inten- 
tion of  the  parties.  Peer  v.  Peer,  S  Stock.  432,  439;  Read  v. 
Huffj  supra. 

The  testimony  upon  both  branches  of  the  complainant's  insist- 
ence, viz.,^r«^,  that  there  was  a  resulting  trust,  and  second^  that 
there  was  a  promise  to  make  a  will  for  a  consideration  which  has 
been  performed,  is  so  entangled  that  a  single  statement  of  tlie 
facts  disclosed  upon  the  hearing  must  include  that  which  bears 
upon  both  points. 

The  testimony  of  the  parties  themselves  upon  the  substantial 
points  is  entirely  contradictory.  The  husband  swears  that  he 
and  his  wife,  previous  to  the  execution  of  the  deed  for  the  first 
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loty  had  been  living  for  three  consecutive  summers  at  the  AtlaiH 
tic  Highlands ;  that  his  wife,  finding  that  the  climate  there  suited 
her,  urged  him  to  buy  a  home  at  that  place.  Influenced  bj  her 
request,  he  contracted  in  writing,  in  his  own  name,  for  the  pur- 
chase of  the  first  lot.  Between  the  date  of  the  making  of  the 
contract  and  the  date  of  the  execution  of  the  deed  for  it,  he  had 
several  conversations  with  his  wife  concerning  the  matter.  In 
one  or  more  of  these  she  said  to  him : 

**  Look  here,  if  you  put  that  land  in  my  name,  it  will  prove  to  me  that  you 
are  not  going  to  run  away  with  that  woman  you  are  keeping  in  New  York, 
and  it  will  make  me  happy." 

Mr.  Duvale  says:  *'She  told  me  that  she  would  sign  any 
paper  I  wanted  her  to  sign  to  secure  me ;  whenever  I  wanted 
she  would  deed  it  back  to  me."  She  said :  "  I  will  sign  any- 
thing you  want  and  whenever  you  want  it."  The  allusion  to 
the  woman  in  New  York,  contained  in  the  testimony,  related  to 
a  Miss  Hunter,  with  whom  at  one  time  the  wife  thought  her 
husband  had  formed  an  illicit  connection. 

The  deed  for  the  property  conveyed  to  the  wife  was  drawn 
by  Mr.  Cannon,  a  lawyer  of  the  State  of  New  York.  Mr. 
Duvale  says  that  about  the  time  the  deed  was  made,  perhaps  a 
week  later  or  a  week  earlier,  he  spoke  to  his  wife  about  the  exe- 
cution of  reciprocal  wills  in  each  other^s  favor.  When  recalled 
to  the  stand  on  a  subsequent  day,  he,  after  talking  with  Mr. 
Cannon,  said  that  the  conversation  occurred  before  the  execution 
of  the  deed  to  his  wife.  It  is  conceded  that  two  wills  were 
drawn  and  executed^me  from  her  to  him,  and  the  other  from 
him  to  her—- of  all  the  property  of  each  respectively.  These 
wills  were  executed  on  August  26th,  1890.  Then  followed  the 
purchase  of  the  two  adjoining  lots,  the  title  to  which  was  put  in 
the  name  of  the  wife. 

In  March,  1893,  Mrs.  Duvale  left  her  husband's  home  at  the 
Highlands.  Mr.  Duvale  says  that  sometime  during  that  month 
he  saw  her  on  the  cars  in  Jersey  City,  a  few  days  after  she  had 
left;  him,  and  she  then  told  him  that  she  had  made  a  new  will, 
and  had  given  all  her  property  to  her  relatives  in  France.     She 
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had  in  fact  made  such  a  will^  on  March  15th,  1893.  In  reply 
to  her  information,  he  says  he  told  her  that  she  liad  a  right  to 
make  all  the  wills  she  wished  to,  but,  of  couiBe,  she  would  give 
him  back  his  property,  and  that  she  replied  "  Yes.'*  Then  she 
said,  "  but  let  me  have  it ;  I  know  that  I  have  done  wrong,  and 
I  will  bring  back  that  will  and  you  can  destroy  it."  Mr. 
Puvale  refused  to  accede  to  her  proposition. 

In  June,  she  returned  to  her  home  in  the  Highlands.  Shortly 
before  this  she  seems  to  have  executed  another  will,  drawn  by 
Senator  Applegate,  in  favor  of  her  husband.  This  will  was  sub- 
sequently destroyed  by  Mrs.  Duvale,  in  the  summer  or  fall  oi 
1893.  This  is  a  brief  statement  of  the  husband's  account  of  the 
transaction. 

Mrs.  Duvale  admits  that  they  agreed  to  make  reciprocal  wills, 
but  she  denies  that  she  ever  heard  anything  about  the  making 
of  these  wills  until  shortly  before  their  execution.  She  also 
denies  having  had  any  conversation  with  her  husband  previous 
to  the  time  of  the  execution  of  the  deed  to  her,  in  which  con- 
versation she  promised  to  sign  any  paper  in  respect  to  the  prop- 
erty in  his  favor. 

The  case,  so  far  as  it  rests  upon  the  testimony  of  the  parties 
themselves,  therefore  stands  thus:  The  husband  swears  that 
before  the  deed  was  made  to  his  wife  she  promised  to  sign  any 
paper  to  secure  his  title  to  it ;  that  the  wills  were  afterwards 
executed  to  effectuate  that  ])urpo6e,  and  that  she  destroyed  the 
will  in  his  favor  and  executed  another  to  a  new  beneficiary.  All 
the  material  parts  of  his  testimony  the  wife  denies. 

Of  the  testimony  of  persons  other  than  the  parties,  the  most 
important  is  that  of  Mr.  Cannon,  who  drew  the  deed,  and  ako 
drew  the  wills. 

Mr.  Cannon  says  that  he  received  instructions  from  Mr.  Duvale 
to  draw  reciprocal  wills.  He  thinks  these  instructions  were  con- 
temporaneous with  the  closing  of  the  title  and  the  passing  of  the 
deed  to  the  wife.    His  account  is  as  follows : 

'<  Mr.  Davale  asked  me  what  would  be  the  effect  of  putting  the  title  in  Mn. 
Dayale'  a  name  in  case  Mrs.  Buvalc  died  intestate.  I  told  him  that  aoooiding  to 
our  laws  (and  I  think  I  looked  up  the  laws  of  New  Jersey),  in  both  instances  they 
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neTer  having  had  any  children,  it  would  go  to  the  heirs-at-law  of  Mrs.  Dnvale. 
I  said  to  Mr.  IXivale  that  the  only  way  I  could  see,  if  he  placed  entire  con- 
fidence in  his  wife,  between  him  and  his  wife,  to  make  reciprocal,  or,  as  we 
sometimes  call  it,  counter-wills." 

As  already  observed,  Mr.  Cannon  had  already  said  that  he  re- 
ceived instructions  to  draw  such  wills,  he  thinks,  on  the  12th  of 
June,  when  the  deed  was  made.  Drafts  of  these  wills  were  sent 
by  mail  to  Mr.  Duvale  on  the  28th  of  June.  Mr.  Cannon  ac- 
<!ounts  for  the  sixteen  days  intervening  between  the  date  of  the 
deed  and  the  reception  of  the  wills  by  Mr.  Duvale,  by  saying 
that  he  first  drew  "  what  we  termed  drafts  of  the  wills,"  and 
submitted  them  to  Mr.  Duvale,  by  sending  them  by  one  of  their 
clerks  or  an  office  boy  to  Mr.  Duvale's  office.  He  thinks  that 
the  drafts  came  back  to  the  office  and  that  final  drafts  were  sent 
by  mail  to  Mr.  Duvale  on  June  26th,  as  the  charge  for  drawing 
them  was  made  on  that  day.  He  says  that  he  did  not  send  the 
drafts  immediately  after  receiving  instructions  to  draw  them, 
for  that  they  were  always  behind  in  their  office,  in  such  matters. 

The  remaining  testimony  consists  of  subsequent  admissions  of 
the  respective  parties,  concerning  their  understanding  of  the  con- 
dition of  the  title  to  the  property. 

First  in  this  line  is  the  testimony  of  Edmund  Moutenot,  who 
is  the  only  son  of  Mrs.  Duvale  by  her  first  husband.  It  is  con- 
ceded that  in  the  agreement  made  between  the  husband  and  wife 
respecting  the  wills,  at  whatever  period  that  agreement  was 
made,  it  was  understood  that  her  will  was  to  contain  a  legacy  in 
favor  of  her  son  of  $100. 

Mr.  Duvale  says  that  after  the  execution  of  the  wills  he  told 
Mrs.  Duvale  that  she  should  inform  her  son  that  she  had  made 
such  a  will,  so  that  he  would  not  contest  it  after  her  decease. 
Moutenot  swears  that  sometime  between  September  15th  and 
October  15th,  1890,  his  mother  came  to  his  house  near  Belvi- 
dere,  New  Jersey,  and  she  then  and  there  said  she  had  come  to 
tell  him  what  arrangement  had  been  made  between  Mr.. Duvale 
and  herself  in  regard  to  this  property.  She  said  that  the  title 
"was  put  in  her  name  and  that  it  was  understood  that  she  was  to 
retarn  those  deeds  if  Mr.  Duvale  should  ask  for  them  for  any 
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reason.  Then  she  spoke  about  the  will ;  she  admitted  leaving 
everything  to  Mr.  Duvale  except  $100,  which  was  left  to  him ; 
in  case  anything  should  happen  she  did  not  wish  him  to  bother 
the  will.  Moutenot  also  says  that  he  was  at  the  Duvales'  house 
in  March,  1893,  about  the  time  the  will'  was  destroyed.  He 
says  that  he  heard  Mr.  Duvale  say  to  his  wife,  "  I  would  like  to 
get  the  papers  of  my  property  back."  She  replied,  "I  will 
make  a  new  will."  He  said,  "  You  can  give  me  a  will  to-day 
and  make  another  to-morrow,  and  what  I  want  is  my  title  to 
the  property  back."     She  said  he  should  have  it 

Now,  although  Moutenot  and  his  mother  are  estranged,  I  am 
convinced  that  his  testimony  is  as  correct  as  a  restatement  of  a 
conversation  usually  is.  Of  more  importance  than  the  testimony 
of  Moutenot  is  that  of  Dr.  Du  Plasse.  He  says  he  was  the 
physician  of  Mrs.  Duvale  as  well  as  the  friend  of  both.  He 
says  that  Mrs.  Duvale  was  talking  to  him  and  his  wife,  in  his 
dining-room,  sometime  in  1892.  She  was  complaining  of  her 
husband,  and  she  said,  ^'I  don't  know  what  to  do  with  my 
money."  Dr.  Du  Plasse  said,  "  Make  my  little  girl  your  heir ; 
give  her  your  house  and  she  will  be  satisfied."  Mrs.  Duvale 
answered,  ^'  I  cannot  dispose  of  my  house  because  it  has  been  put 
in  my  name  under  conditions  that  I  make  my  will  in  favor  of 
Mr.  Duvale." 

In  the  other  testimony  I  find  little  of  significance  in  respect  to 
the  question  at  issue. 

In  an  a£Bdavit  to  a  bill  filed  to  enjoin  a  railroad  company 
from  going  through  this  property,  and  in  the  testimony  deliv- 
ered on  the  trial  in  the  condemnation  proceedings  brought  by  the 
same  railroad,  Mr.  Duvale  stated  that  Mrs.  Duvale  was  the 
owner  of  the  property.  But  the  statements  do  not  seem  to  be 
of  much  value.  She  did  hold  the  legal  title,  and  for  the  purpose 
which  was  in  the  mind  of  Mr.  Duvale  at  the  time,  the  language 
meant  no  more.  Nor  is  the  testimony  of  Mrs.  Lewis  and  her 
son-in-law,  that  Mr.  Duvale,  at  the  time  his  wife  left,  said  that 
he  had  given  her  the  house  and  she  had  left  it  to  strangers; 
nor  of  Mr.  Parmalee,  that  he  (Duvale)  said  that  he  had  given 
the  house  to  her-  to  make  her  quiet  and  contented,  if  possible; 
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nor  of  Rosalie  Lehner,  to  the  same  effect,  to  my  mind,  significant, 
for  when  he  said  he  had  given  her  the  property  it  was  true  that 
he  had  given  it  to  her  so  long  as  she  could  herself  enjoy  it.  On 
the  other  hand,  I  think  Mr.  Hamilton  is  mistaken  when  he  says 
that  Mrs.  Duvale  went  before  the  commissioners  in  the  con- 
demnation proceedings  already  mentioned  and  spoke  of  this 
property  as  her  husband's  property,  which  had  been  put  in  her 
name.  And  I  find  little  significance  in  the  testimony  of  Mr. 
Bernadou,  who  was  procured  by  Mr.  Duvale  to  make  the  pur- 
chase for  him  of  the  second  lot,  when  he  says  that  at  the  time  of 
that  purchase  Mr.  Duvale  told  him  that  he  wanted  the  deed 
made  to  Celine  M.  Duvale,  remarking,  ^^  she  holds  my  home  in 
her  name.'' 

From  this  statement  of  facts,  colored  as  they  are  by  the  gen- 
eral complexion  of  the  testimony,  I  have  arrived  at  the  conclu- 
sion that  Mr.  Duvale,  when  he  directed  the  deed  of  the  first  lot 
to  be  made  to  his  wife,  intended  that  in  case  he  survived  her  the 
property  should  be  his» 

If  it  be  a  fact  that,  at  or  preceding  the  time  when  the  convey- 
ance of  the  first  lot  to  Mrs.  Duvale  was  executed,  a  conversation 
was  held  between  Mr.  Cannon  and  Mr.  Duvale,  as  detailed  in 
Mr.  Cannon's  testimony,  it  conclusively  appears  that  Mr.  Duvale, 
at  the  time  of  the  execution  of  the  deed  to  his  wife,  intended  to 
reserve  the  legal  title  in  himself  after  her  death. 

I  think  that  it  is  true  that  she,  after  he  had  contracted  for  the 
property,  persuaded  him  to  put  it  in  her  name ;  that  she  used, 
in  her  conversations  with  her  husband,  the  arguments  and 
promises  which  he  attributes  to  her ;  that  with  this  in  mind  Mr. 
Davale  had  his  talk  with  Mr.  Cannon  about  the  best  method  for 
carrying  into  efiFect  his  intention.  Mr.  Cannon  suggested  re- 
ciprocal wills.  Then  came  the  direction  to  draw  the  wills.  The 
draft  and  execution  of  these  wills  were  acts  done  in  consummating 
the  intention  of  Mr.  Duvale  in  the  method  pointed  out  to  him. 
Under  these  conditions  a  trust  resulted  to  the  husband. 

If,  however,  the  testimony  should  be  r^arded  as  insufficient 
to  overcome  the  presumption  of  a  settlement,  how  does  the  case 
stand  in  respect  to  the  second  ground,  namely,  that  Mrs.  Duvale^ 
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for  a  coDsideration  of  value  which  has  been  performed,  promised 
to  make  a  will  devising  this  property  to  her  husband  ?  She  ad- 
mits that  they  agreed  to  exchange  wills.  This,  however,  did 
nut  create  a  contract  which  became  enforceable.  The  mutual 
agreement  lacked  consideration.  The  execution  of  one  of  the 
wills  was  not  such  a  part  performance  of  the  agreement  as  will 
confer  jurisdiction  upon  a  court  of  equity  to  decree  the  execution 
of  the  other.  By  the  execution  of  the  will,  nc^hing  was  parted 
with  by  the  testator  or  received  by  the  named  beneficiary.  It 
was  an  act  which  became  operative  only  in  the  event  of  death, 
if  still  unrevoked.  By  the  existence  of  the  absolute  power  of 
revocation  until  the  occurrence  of  deatli,  its  execution  was  not 
detrimental  to  the  one  nor  beneficial  to  the  other  during  the  life 
of  the  testator.  But  if  the  promise  of  the  wife  to  make  a  will 
of  this  particular  property  was  based  upon  a  valuable  consid- 
eration, then  a  court  of  equity  will  see  that  the  promisee  loses 
nothing  by  a  breach  of  the  contract.  If  a  contract  is  to  pay  toir 
services  or  for  property  by  devise  or  bequest,  an  action  will  lie 
for  the  value  of  the  services  or  the  property,  in  default  of  the 
promised  testamentary  compensation.  Ridgeway  v.  English,  t 
Zah.  4£S;  Smith's  Executors  v.  Smith,  4,  Dutcli.  W8;  Updih 
V.  Tenbroeck,  S  Vr.  105;  Stone  v.  Todd,  W  Vr.  276. 

If  there  is  a  promise  to  devise  or  bequeath  specific  property 
for  services  or  for  property,  a  court  of  law  will  allow  an  actiou 
to  recover  upon  a  qtiantum  meruit,  and  a  court  of  equity,  wheie 
the  contract  is  clearly  proven,  will,  in  its  discretion,  decree  what 
is  equivalent  to  a  specific  pei*formance  of  the  contract.  ^X  As^ 
&  Eng.  Encyl.  L.  974.;  Waterm.  Spec.  Perf.  ^  4I. 

Nor  will  the  fact  that  the  agreement  rests  in  parol  debar  a 
court  of  equity  from  exerting  its  power  in  this  way  if  there  has 
been  part  performance.  The  leading  case  in  this  country  upon 
this  subject  is  Johnson  v.  Hvhbell,  2  Stock.  SSiB,  decided  bj 
Chancellor  Williamson  in  1855.  A  married  woman  died,  leav- 
ing a  large  estate  and  two  children,  a  son  and  a  daughter.  In 
the  then  existing  condition  of  the  law  the  son  inherited  two- 
thirds  and  the  daughter  one-third  of  the  mother's  estate.  The 
father,  who  was  tenant  by  the  curtesy,  persuaded  the  son  to 
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equally  share  the  mother's  property  with  the  daughter,  by  tell- 
ing him  that  if  he  did  not  do  so  he,  the  father,  would  leave  all 
his  property  to  the  daughter ;  but  that  if  the  son  made  an  equal 
division  of  the  mother's  property,  he,  the  father,  would  leave  his 
own  property  equally  between  the  two  children.  The  son,  in- 
duced by  these  representations,  executed  the  necessary  deeds  to 
accomplish  an  equal  division.  When  the  father  died  it  was 
found  that  instead  of  leaving  his  property  as  he  had  promised, 
he  had  cut  off  the  son  entirely.  A  large  portion  he  devised  to 
his  daughter,  who  had  been  cognizant  of  the  inducements  which 
led  to  the  partition,  and  had  participated  in  carrying  out  the 
arrangement  for  a  division  of  her  mother's  property.  It  was 
held  that  the  contract  between  father  and  son  was  valid,  and, 
although  resting  in  parol,  it  having  been  performed  by  the  son, 
and  the  contract  being  definite  and  certain,  it  was  decreed  to  be 
specifically  carried  out. 

The  reasoning  of  the  chancellor  in  Johnson  v.  Hubbell,  was 
adopted  as  the  ground  of  decision  by  the  court  of  appeals  of 
New  York  in  Parsell  v.  Siryher,  4.1  N.  Y.  480. 

The  principle  so  decided  was  recognized  and  applied  by  this 
court  in  the  subsequent  cases  of  Van  Duyne  v.  Vreelandy  1  Beas. 
14£;  Davison  v.  Damson,  2  Beas.  26^ ;  Pfluger  v.  PuUzy  16 
Stew.  Eq.  440. 

Whatever  may  be  thought  of  the  policy  which  permits  a 
person  to  irrevocably  direct  the  disposition  of  his  property  after 
his  death,  without  putting  his  intentions  in  the  shape  required 
by  the  statute  of  wills,  it  cannot  be  questioned  that  instances  of 
glaringly  fraudulent  conduct  in  obtaining  services  or  property 
by  the  inducement  t)f  such  unfulfilled  promises,  have  led  to  a 
series  of  decisions  in  England  and  in  this  country,  in  which 
courts  have  taken  hold  of  and  remedied  such  instances  of  fraud, 
by  seizing  the  property  of  the  promisor  and  by  devoting  it  to 
the  relief  of  the  defrauded  party.  The  note  of  Mr,  Freeman  to 
the  case  of  Johnson  v.  HuAbell,  as  reported  in  66  Am.  Dec.  77S, 
contains  a  large  collection  of  cases  in  which  this  doctrine  has 
been  asserted. 

It  is  proved  to  my  satisfaction  that  Mr.  Duvale  spoke  to  his 
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wife  about  the  execution  of  the  wills,  if  not  at  the  time,  soon 
after  the  deed  of  the  firet  lot  to  her  was  executed.  The  execu- 
tion of  the  will  was  delayed  from  June  28th,  when  he  received 
it,  until  August  20th,  1890.  He  says  that  she  had  an  antipathy 
to  signing  a  will,  thinking  that  the  fact  of  its  execution  would 
injure  her  health. 

He  had  begun  the  improvements  which  were  subsequently 
placed  upon  the  property.  He  says  that  he  requested  her  to 
execute  the  will,  that  she  delayed  doing  so,  and  that  he  finally 
told  her  that  if  she  did  not  do  so  he  would  discharge  the  men 
and  cease  work  upon  the  place ;  that  he  did  discharge  the  men ; 
that  then  she  signed  the  will,  and  the  work  was  resumed.  This 
testimony  impresses  me  as  natural  and  veracious.  The  case  then 
stands  thus :  She  understood  that  she  was  to  make  a  will  not 
merely  in  consideration  that  he  would  make  a  will  in  her  favor, 
but  also  in  consideration  that  he  was  to  add  to  the  value  of  the 
property  by  improvements,  the  cost  of  which  would  amount  to 
many  times  the  cost  of  the  lot  itself.  Upon  the  faith  of  her 
promise  to  do  so  and  of  her  having  done  so,  he  proceeded  to 
carry  out  his  intention  in  the  lavish  spirit  displayed  by  the  testi- 
mony. In  my  judgment,  she  promised  to  make  a  will  in  his 
favor,  including  this  property,  upon  a  valuable  consideration 
which  he  has  performed,  and  that  her  promise  should  be  specific- 
ally performed.  The  property  included  in  the  agreement  cov- 
ered all  accessions  to  the  original  lot.  When  Duvale  purchased 
the  additional  adjoining  lots  and  added  them  to  the  first  plot, 
and  built  within  and  improved  the  whole,  all  became  subject  to 
the  terms  of  the  agreement. 

But  in  what  shape  should  the  decree  be  .framed?  I  do  not 
think  the  decree  will  substantially  differ  whether  it  be  drawn 
upon  the  theory  that  there  was  a  resulting  trust,  or  upon  the 
notion  that  there  was  a  promise  to  make  a  will.  While  it  is 
true  that  a  promise  to  make  a  certain  will  is  not  broken  until 
the  death  of  the  promisor,  and  it  is  true  that  actions  in  which 
such  promises  have  been  enforced  have  been  in  cases  occurring 
after  the  death  of  the  promisor,  yet  I  do  not  see  why  the  court 
cannot,  upon  the  principle  of  guia  timet,  fix  upon  the  property  a 
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liability  to  answer  the  promise,  in  any  case  where  the  promisor 
has,  daring  life,  repudiated  its  terms  and  attempted  to  make 
other  disposition  of  the  property.  This  Mrs.  Duvale  has  done, 
and  now,  by  her  answer,  claims  the  absolute  right  to  do. 

Chancellor  Williamson  recognized  the  right  of  the  promisee  to 
protection,  upon  the  principle  of  quia  timet^  in  the  case  of  Van 
Duyne  v.  Vreeland,  mpra.  Vreeland  and  his  wife  had  adopted 
a  child  under  a  promise  that  all  the  property  they  had  should,  at 
his  death,  go  to  the  child.  Before  his  death  Vreeland  sold  the 
property,  for  the  purpose  of  cutting  out  the  right  of  the  adopted 
child,  to  a  purchaser  who  had  notice  of  such  right.  Although 
the  complainant  in  that  case,  under  the  agreement,  had  no  right 
to  the  property  until  the  death  of  Vreeland,  yet  the  chancellor 
decreed  that  the  purchaser  held  the  property  subject  to  the  agree- 
ment between  Vreeland  and  his  adopted  son,  and  that  upon  the 
death  of  Vreeland,  and  after  the  accounting,  the  purchaser  should 
convey  the  property  to  the  complainant. 

I  will  advise  a  decree  that  the  defendant  holds  her  title  to  the 
property  in  suit  subject  to  the  trust  mentioned,  as  well  as  subject 
to  her  agreement  to  make  a  will  for  it  in  favor  of  the  complain- 
ant ;  also,  that  she  be  enjoined,  while  the  complainant  is  living, 
from  making  a  will  devising  the  property  to  any  person  other 
than  the  complainant,  and  that  in  the  event  of  her  dying  during 
the  life  of  her  husband,  her  heirs-at-law  shall  at  once  execute  a 
conveyance  of  the  said  property  to  the  complainant 
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Gideon  W.  Smalley  et  al. 


A  testator  In  his  will  provided  as  follows :  *'  I  give,  devise  and  bequeath  all 
<yf  my  property,  both  real  and  personal,  to  my  six  children,  as  follows,  that 
is  to  say,  after  the  settlement  and  payment  of  all  my  just  debts,  then  the  resi- 
due of  my  estate^  both  real  and  personal,  to  be  gathered  into  one  general  fond 
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and  divided  into  six  equal  parts,  as  follows :  To  my  six  children,  *  *  * 
each  of  them  to  receive  a  one-sixth  share,  which  I  give  to  them  and  to  their 
heirs  forever.'' — Held,  that  an  implied  power  to  sell  testator's  real  estate  was 
not  given  to  the  executor  by  this  clause. 


On  petition, 

Mr.  Charles  L.  Moffett,  for  the  petitioner. 

Messrs.  Steele  &  Meehan^  for  the  defendants. 

Stevens,  V.  C. 

The  petitioner  files  a  petition  for  the  construction  of  the  will 
of  John  Smalley,  and  prays  that  he,  as  executor,  be  decreed  to 
make  sale  of  testator's  real  estate.  The  proceeding  is  fatally 
defective  in  that  it  should  be  by  bill  and  not  by  petition. 
Receiver  of  State  Bank  v.  First  National  Bank  of  Plainfidd,  7 
Stew.  Eq.  4^7. 

Outside  of  this  objection,  however,  it  is  clear  that  the  executor 
is  not  only  under  no  obligation  to  convert  the  real  estate  into 
money  for  the  benefit  of  testator's  children,  but  that  he  has  no 
power  to  do  so. 

The  second  paragraph  of  the  will  reads  as  follows : 

"  Second.  I  give,  devise  and  bequeath  all  of  my  property,  both  real  and  per- 
sonal, to  my  six  children,  as  follows,  that  is  to  say,  after  the  settlement  and 
payment  of  all  my  just  debts,  then  the  residue  of  my  estate,  both  real  and  pergonal, 
to  be  gathered  into  one  general  fund  and  divided  into  six  equal  parts,  as  fol- 
lows :  To  my  six  children,  Susan  Maria  Dunham,  William  H.  Smalley,  Samuel 
Smalley,  Morgan  Smalley,  Bachel  Henderson  and  Gideon  W.  Smalley,  each 
of  them  to  receive  a  one-sixth  share,  which  I  give  to  them  and  to  their  heirs 
forever." 

No  express  power  of  sale  of  testator^s  real  estate  is  conferred 
by  this  clause,  and  I  have  not  been  able  to  discover  that  it  con- 
tains any  implied  power. 

By  the  direction  that  the  residue  of  his  estate,  both  real  and 
personal,  shall  be  gathered  into  one  general  fund,  I  understand 
testator  to  mean  that,  after  his  debts  and  funeral  expenses  ire 
paid,  the  amount  and  value  of  the  real  and  personal  property 
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shall  be  ascertaiDed^  and,  when  ascertained,  divided  among  the 
six  children  in  shares  of  equal  value.  The  division  is,  in  terms, 
to  be  a  division  not  only  of  personalty  but  of  realty,  and  it  is  to 
take  place  ^' after'' — ^that  is,  immediately  after  the  settlement 
and  payment  of  all  the  just  debts.  There  is  here  no  gift  to  the 
executors  in  trust ;  no  direction  to  them  to  invest  and  ultimately 
pay  over ;  no  indication  that  the  children  are  to  take  the  pro* 
ceeds  of  the  sale  of  the  real  estate  rather  than  the  real  estate 
itself.  On  the  contrary,  the  testator  uses  language  technically 
appropriate  to  carry  his  real  estate  to  his  children  in  specie.  ^^  I 
give,  devise  and  bequeath  all  my  property,  reed  and  personal,''  ia 
the  language  of  the  gift.  There  is  absolutely  no  indication  of 
an  intention  on  testator's  part  to  put  it  in  the  power  of  his  execu- 
tors to  change  the  nature  of  his  property  before  it  reaches  it& 
destination.  The  &ct  that  the  testator  directs  his  estate,  after 
payment  of  debts,  to  be  gathered  into  one  general  fund,  is  of  no 
oonsequeoce,  because  into  that  so-called  fund  he  himself  puts  the 
real  estate  as  well  as  the  personalty  and  not  the  proceeds  of  the 
sale  of  it.  The  so-called  fund  or  mass  which  is  to  be  divided  is 
a  fund  or  mass  composed  of  both  realty  and  personalty.  So  far, 
therefore,  as  the  will  itself  is  concerned,  I  see  no  ground  for 
supposing  that  a  power  of  sale  by  implication  is  given. 

The  testator  provides,  in  the  second  codicil  to  his  will,  that 
whereas,  since  the  making  of  it,  his  son  Samuel  bad  died  indebted 
to  him,  therefore  his  will  and  intention  is 

''  that  all  sums  due  me  and  unpaid  at  the  tune  of  my  decease  from  mj  late 
son  Samuel  Smalley  or  his  estate  be  deducted  from  any  distributed  share  that 
his  heirs  would  be  entitled  to." 

If  the  will  itself  does  not  confer  a  power  to  sell  realty,  I  do 
not  think  his  codicil  does.  The  petition  does  not  state  the 
amount  of  testator's  personal  estate  or  the  amount  of  Samuel's 
indebtedness  to  it.  Had  such  statement  been  made,  it  would 
not  have  been  material,  for  any  practical  difficulty  (supposing  it 
to  exist)  in  making  the  proper  deduction,  would  not  of  itself 
alone  raise  up  an  inference  of  an  implied  power  to  convert  land 
into  money.    Says  Chancellor  Zabriskie,  in  Seeger^s  Executor  v. 

38 


Digitized  by  LjOOQ  IC 


im 


594  CASES  IN  CHANCERY.  [54  Eq. 

Brown  v,  Murray. 

Seegevy  6  C,  K  Or.  91':  "There  is  no  authority  or  decision, so 
&r  as  mj  researches  have  extended^  which  holds  that  in  a  \7ill 
which  contains  no  power  or  directions  to  sell,  such  power  is 
created  by  implication  because  necessary  or  convenient  to  enable 
the  executors  to  execute  the  directions  of  the  will.''  The  word 
"  necessary ''  in  this  passage  is,  perhaps,  too  strong  in  view  of 
what  is  said  in  Lindley  v.  (yReiUyy  £1  Vr.  646,  but  it  is  other- 
wise applicable  to  the  present  case. 

The  testator  by  this  codicil  does  not  attempt  to  modify  the 
character  or  component  pdrts  of  the  "  distributed  share ''  given 
to  SamuePs  children,  bat  only  declares  what  shall  be  deducted 
from  that  share.  This  being  so,  I  do  not  see  how  the  codicil 
can  produce  an  effect  which  the  testator,  if  we  are  to  judge  by 
bis  language,  never  intended  it  should  produce. 


Elizabeth  W.  Bbowk  et  al.,  administrators  &c  of  Alexander 
Shiras,  deceased, 


Thomas  S.  Murbay,  executor  of  Frances  B.  Shiras,  deceased. 

A  policy  proyided  that,  in  consideration  of  an  annual  premiom  to  be  paid 
by  A.  S.,  the  insoring  company  wonld  insure  his  life  in  the  amount  of  $2,000 
for  the  term  of  his  life,  for  the  sole  uaeof  kU  wtfe^  Frances,  the  sum  so  insured 
to  be  paid  to  A.  S.,  his  executors,  administrators  and  assigns,  within  ninetj 
days  i^ter  due  notice  and  proof  of  his  death.  A.  S.  and  his  wife  both  died 
several  years  after  the  delivery  of  the  policy,  but  the  wife  died  before  the  hoB- 
band. — Held,  that  in  equity  the  wife  acquired  a  vested  interest  in  the  reserre 
fund  belonging  to  the  policy  immediately  upon  its  delivery,  and  that  on  her 
death  such  interest  devolved  upon  her  executors,  who  were  entitled  to  it,  ai 
against  the  administrator  of  the  husband. 


On  final  hearing. 

On  October  20th,  1847,  the  Mutual  Benefit  Life  Insurance 
Company  issued  to  Alexander  Shiras  a  policy  of  insurance  con- 
taining the  following  provision : 
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''This  policy  of  .insoranoe  witDesseth  that  the  Mutual  Benefit  Life  Insur- 
ance Company  in  consideration  of  fifty-two  dollars  and  eighty  cents  to  them 
in  hand  paid  by  Alexander  Shiras,  and  of  the  annual  premium  of  fifty-two 
dollars  and  eighty  cents  to  be  paid  on  or  before  the  twentieth  day  of  October 
in  every  year  during  the  continuance  of  this  policy,  do  assure  the  life  of 
Alexander  Shiras,  of  Georgetown,  in  the  county  of  Washington,  District  of 
Columbia,  in  the  amount  of  two  thousand  dollars  for  the  term  of  life  for  the 
sole  use  of  his  wife,  Frances  B.  Shiraa. 

"And  the  said  company  do  hereby  promise  and  agree  to  and  with  the  said 
assured  his  executors,  administrators  and  assigns  well  and  truly  to  pay  or  cause 
to  be  paid  the  said  sum  insured  to  the  said  assured  his  executors,  adminis- 
trators or  assigns  within  ninety  days  after  due  notice  and  proof  of  the  death 
of  the  said  Alexander  Shiras,  deducting  therefrom  all  notes  taken  for  pre- 
miums on  this  policy  unpaid  at  the  time.'' 

Alexander  Shiras  paid  the  premiums  on  the  policy  up  to  the 
time  of  his  death  in  November,  1894.  Mrs.  Shiras,  the  benefi- 
ciary named  therein,  died  before  her  husband,  in  August,  1892. 

Alexander  Shiras  also  held  in  his  possession  at  the  time  of 
his  death  a  certificate  in  the  Clergyman's  Mutual  Insurance 
League  reading  as  follows : 

'^  This  certifies  that  Rev'd  Alexander  Shiras  is  a  member  of  the  Clergyman's 

Mutual  Insurance  League,  He  having  made  application 

and  paid  his  membership  fee. 

"  This  certificate  is  issued  at  his  request  in  favor  of  his  wife,  Frances  B. 
Shiras.  And  the  said  Frances  B.  Shiras  will  be  entitled  to  receive  from  the 
league  within  40  days  after  the  death  of  the  said  Alexander  Shiras  the  sum 
of  two  dollars  from  each  and  every  member  of  the  league.  Provided  that  if 
Che  said  Alexander  Shiras  be  in  arrears  for  dues  at  the  time  of  his  death, 
this  contract  shall  be  void. 

"  Given  at  Red  Bank  this  4th  day  of  May,  a.  d.  1870. 

"  F.  C.  Putnam,  Fres.  Wm.  D.  DinfTNEix,  IVecw." 

The  Mutual  Benefit  Life  Insurance  Company  has  paid  the 
money  due  on  the  policy  issued  by  it  to  the  complainants  as  ad- 
ministrators of  Alexander  Shiras.  The  Clergyman^s  Mutual 
Insurance  League  still  retain  the  moneys  payable  on  their 
certificate. 

The  bill  prays  that  decree  may  be  made  determining  whether 
the  insurance  moneys  above  mentioned  belong  to  the  estate  of 
Alexander  Shiras  or  to  that  of  his  wife. 
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]&rown  9.  Murray. 
Mr.  Edward  8.  AiwaJter^  for  the  oomplainants. 

Mr.  William  M.  Lanning,  for  the  defoidant* 

Stevens,  V.  C. 

I  think  the  obvious  and  proper  reading  of  the  clante  in  the 
policy  of  the  Mutual  Benefit  Life  Insurance  Company^  in  respeofc 
of  which  the  present  controversy  has  arisen,  is  this : 

''The  said  company  does  hereby  promise  and  agree  to  and  with  the  said 
assured  [Alexander  Shiras],  his  executors,  administrators  and  assigns,  well 
and  truly  to  pay  or  cause  to  be  paid  the  said  sum  insured  to  the  said  assured 
[Alexander  Skiras],  his  executors,  administrators  or  assigns,  for  the  sole  use 
of  his  wife,  Frances  B.  Shiras.'' 

V 

The  wife  died  before  the  husband,  and  the  question  is,  what 
interest  did  she  take?  Was  it  an  interest  which  was  contingent 
upon  her  surviving  her  husband,  in  which  case  the  insurance 
money  would  belong  to  her  husband's  estate,  or  an  absolute  in- 
terest, in  which  case  it  would,  at  the  wife's  death,  have  passed  to 
her  executor  for  the  benefit  of  her  estate? 

Where  a  person  procures  a  policy  upon  his  life,  payable  to 
another,  and  himself  pays  the  premiums  and  retains  the  policy 
in  his  own  possession,  there  is  some  conflict  among  the  cases  as 
to  whether  the  insured  has  power  to  change  the  beneficiary,  and 
consequently  some  difference  of  opinion  as  to  the  nature  of  the 
beneficiary's  interest.  But  the  question  is  not  an  open  one  in 
this  state,  the  law  having  been  settled  by  Landrum  v.  Krundu, 
7  C.  E.  Or,  694..  In  that  case  a  policy  was  taken  by  a  wife  on 
her  husband's  life  in  favor  of  and  payable  to  her  children.  She 
paid  several  premiums  and  then  assigned  the  policy  in  payment 
of  her  husband's  debt.  After  the  assignment  the  husband  died^ 
and  the  children  filed  a  bill  against  the  creditor,  claiming  the 
whole  amount  of  the  insurance  money.  It  was  decided  that  the 
children  were  entitled  to  the  reserve  or  accumulated  fund  belong-, 
ing  to  the  policy  at  the  time  it  was  assigned  and  that  the  credit(»r 
was  entitled  to  the  balance.  The  chief-justice  said:  ^' The  in- 
terest in  this  policy  was  effectually  transferred  to  these  appellflots. 
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for  by  its  very  terms  it  is  made  payable  to  them,  and  it  is  diffi- 
cult to  peroeive  what  ceremony  or  fact  is  wanting  to  the  per- 
fection of  the  gift  to  them.  The  mother  pays  the  premium  for 
the  use  and  benefit  of  the  children,  and  the  insurance  company, 
at  her  instance,  in  the  policy,  enter  into  an  agreement  to  pay  the 
insurance  money  to  them.  The  gift  to  the  children  is  voluntary, 
but  very  clearly  it  is  completely  executed  as  a  gift  by  the  mother, 
from  whom  it  proceeds.^'  The  meaning  of  this  passage  is  un« 
mistakable,  and  the  case  is  all  the  stronger  because  the  chief- 
justice  is  not  speaking  of  a  policy  payable  to  the  insured,  his 
executors  and  administrators,  for  the  use  of  the  beneficiary,  in 
which  case  the  insured  would  properly  retain  possession  of  the 
policy  as  trustee,  but  of  a  policy  payable  directly  to  the  children. 

The  point  decided  was  that  at  the  time  of  the  delivery  of  the 
policy  the  gift  was  executed  in  the  children,  who  immediately 
acquired  a  vested  interest  in  the  reserve  fund  belonging  to  it ; 
bat  that  as  the  wife  had  not  entered  into  any  covenant  to  pay 
future  premiums  and  so  was  not  bound  to  pay  them,  the  children 
had  an  interest  coextensive  only  with  the  value  of  the  payments 
she  had  paid.  Of  this  interest  she  could  not  deprive  them,  but 
she  might  deprive  them  of  all  other  interest. 

It  will  thus  be  seen  that  the  court  of  errors  has  taken  a  middle 
ground.  It  refuses,  on  the  one  hand,  to  assert  with  Mr.  Bliss, 
and  with  perhaps  a  majority  of  the  state  courts  which  have  con- 
sidered the  question,  that  the  person  procuring  the  insurance  and 
paying  the  premiums  has  no  power  to  divert  any  part  of  the  fund 
from  the  beneficiary  named  {Bliss  Life  Ins.  §  S18 ;  Continental 
Life  Insurance  Co.  v.  Palmer ,  4^  Conn.  60  ;  Drake  v.  Stone,  68 
Ala.  1S6 ;  Harley  v.  Heist,  86  Ind.  197),  and  it  refuses,  on  the 
other  hand,  to  hold,  as  the  supreme  court  of  Wisconsin,  in  Foster 
V.  Oile,  SO  Wis.  606,  held,  that  every  policy  made  payable  to  a 
person  other  than  the  insured  and  remaining  in  the  possession 
of  the  insured,  should  be  read  as  if  it  contained  a  power  of  revo- 
cation, enabling  him  at  any  time,  at  least  with  the  consent  of  the 
company,  to  completely  divest  the  beneficiary  named  therein  of 
all  interest. 

The  nature  of  the  beneficiary's  interest  having  thus  been  ascer- 
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tained^  it  will  not  be  difficult  to  solve  the  question  at  issue.  It 
is  to  be  Doted^  in  the  first  place,  that  Mr.  Shiras  did  not  at  any 
time  during  his  life  attempt  to  alter  the  destination  of  the  fund, 
and,  in  the  second  place,  that  his  continued  possession  of  the 
policy  was  consistent  with  the  provision  that  the  money  was  to 
be  paid  to  himself,  his  executors  and  administrators,  not,  however, 
for  his  or  their  benefit,  but  ^^  for  the  sole  use  of  his  wife,  Frances 
B.  Shiras." 

The  policy  contains  the  only  contract  between  the  parties.    By 
its  terms,  the  right  of  the  wife  to  the  money  is  absolute.     The 
gift  is  not  limited  in  point  of  time  and  is  not  made  contingent 
upon  the  happening  of  any  event.     The  only  duty  which  the 
trustees  had  to  perform  with  respect  to  the  money  they  were  to 
receive  was  to  pay  it  over  to  the  wife,  who  was  to  have  the  sole 
nse  of  it     So  broad  is  the  language  of  gift,  that  I  understand  it 
to  be  conceded  that  had  the  wife  survived  the  husband,  she  would 
have  taken  it  absolutely.     But  it  is  said  the  gift  was  made  con- 
tingent upon  her  survivorship.     Not  being  able  to  find  words 
of  contingency  in  the  policy  itself,  it  is  argued  that  we  cannot 
suppose  that  the  husband  had  the  design  of  benefiting  his  wife's 
relatives  at  the  expense  of  his  own.    The  case  does  not  show 
what  relatives  Mr.  and  Mrs.  Shiras  had,  nor  how  Mr.  Shiras  felt 
toward  them.     The  facts  are  not  before  the  court  and  could  not 
be  proved  for  the  purpose  of  varying  the  terms  of  the  contract 
The  effijrt  really  is  to  add  to  the  words  "  for  the  sole  use  of  his 
wife,  Frances,"  the  further  words  "  if  she  should  survive  him/' 
It  would  hardly  be  contended  that  the  court  would  do  this  if 
the  beneficiary  were  a  child  ( United  States  Trust  Co.  v.  Mutual 
Benefit  Life  Insurance  Co.,  115  N.  Y.  IBS ;  Weston  v.  Richard- 
son,  i7  L.  T.  N.  8.  614  ;  Richer  v.  Charier  Oak  lAfe  Insurance 
Co.y  27  Minn.  193)  or  a  creditor,  and  on  what  principle  would 
it  do  it  in  the  case  of  a  wife?     Should  the  same  words  be  con- 
strued as  giving  to  the  wife  one  kind  of  interest  and  as  giving  io 
the  child  or  creditor  another  kind  ? 

In  all  the  cases  cited  by  counsel  there  were  to  be  found  in  the 
policy  itself  words  importing  contingency.  Fuller  v.  lAnzee,  136 
Mass.  469,  is  a  case  of  this  description.    There  the  language  was, 
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^Mn  case  the  said  assured  [the  wife]  should  die  before  the  decease 
of  N.  G.  F."  (the  husband),  the  insurance  money  was  to  be  paid 
to  the  children,  and  the  court  was  able  to  declare  that  the  policy 
itself  warranted  the  inference  that  Mrs.  Fuller  was  to  take  noth- 
ing unless  she  survived  her  husband. 

In  Olrnstead  v.  KeyeSy  85  N.  Y.  693,  the  Mutual  Life  Insur- 
ance Company  issued  a  policy  upon  the  life  of  I.  O.  K.,  the 
husband  (who  procured  it  and  paid  the  premiums  upon  it),  to  I. 
as  trustee  for  his  (I.  O.  K.^s)  wife.  The  wife  died  in  her  hus- 
band's lifetime  and  subsequently  the  husband  married  again  and 
assigned  his  interest  in  the  policy  to  his  second  wife.  The  court 
sustained  the  assignment.  This  case  is  plainly  an  authority  in 
favor  of  the  view  I  have  taken,  for  Mr.  Justice  Earl  says  that 
the  husband's  title  came  to  him  from  his  first  wife,  on  her  death, 
he  being  entitled  to  her  choses  in  action  jure  mariti. 

In  Harley  v.  Heisty  86  Ind.  197,  the  policy  was  payable  to 
^^  the  said  assured  [the  husband],  his  executors,  administrators 
and  assigns,  for  the  benefit  of  and  payable  to  Wilhelmina,  his 
wife."  The  husband  attempted  to  assign  it  to  a  creditor  after 
his  wife's  death.  It  was  held  that  the  aasignment  was  invalid 
as  against  the  claims  of  his  wife's  heirs-at-law.  And  see  Camp^ 
bell  V.  New  England  Mutual  Life  Insurance  Co.,  98  Mass,  381, 
iOO. 

I  am,  therefore,  of  opinion  that  the  complainants,  who  are 
administrators  of  the  husband,  should  pay  the  money  they  have 
received  on  this  policy  to  the  executor  of  the  wife  for  the  benefit 
of  her  estate. 

As  to  the  certificate  issued  by  the  Clergyman's  Mutual  Insur- 
ance League,  I  can  find  absolutely  nothing  in  it  which  gives  the 
complainants  the  semblance  of  any  claim.  If  they  have  any  by 
reason  of  their  intestate's  membership  or  by  reason  of  the  con- 
stitution or  by-laws  of  the  league,  the  bill  does  not  disclose  it. 
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The  New  Jebsey  Building,  Loan  and  Investment 
Company 

t?. 

Ida  M.  L.  Bachelor  et  al. 

A  mortgage  given  bj  the  grantee  of  land  to  a  person  other  than  the  grant<v, 
contemporaneously  with  the  delivery  of  the  deed  vesting  title,  is  entitled  to 
priority  over  a  mechanics'  lien  for  work  done  and  materials  furnished  to  the 
grantee  under  a  contract  partly  performed  before  the  title  paased,  only  to  the 
extent  that  it  secures  purchase-money. 


On  final  bearing. 

Mr.  Barton  B.  HiUchinson,  for  the  complainant. 
Mr.  Isaac  C.  Kennedy,  for  the  defendant  McFarlan. 
Mr.  James  Benny,  for  the  defendant  "Walters. 

•    Stevens,  V.  C. 

The  complainant's  mortgage  for  (3^300  is  dated  July  27tb, 
1893,  acknowledged  July  28th,  1893,  and  recorded  September 
21st,  1893.  The  defendant  McFarlan's  mortgage  for  |1,500  is 
dated  May  31st,  1893,  acknowledged  July  27th,  1893,  and  re- 
corded August  1st,  1893.  The  defendant  Walters  recovered 
judgment  on  his  lien  claim  for  $2,323.96.  The  claim  was  filed 
June  18th,  1894,  and  was  made  by  him  as  contractor  for  work 
done  and  materials  furnished  in  the  making  of  additions  tea 
dwelling-house  upon  the  mortgaged  premises.  The  woA  was 
begun  about  June  20th,  1893,  and  completed  about  November 
15th,  1893. 

The  questions  raised  by  the  pleadings  and  proofs  relate  to  the 
priorities  of  these  three  encumbrances. 

So  far  as  the  mortgages  are  concerned,  the  evidence  satisfies 
me  that  while  the  mortgage  of  McFarlan  is  prior  in  date,  the 
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agreement  between  the  parties  was  that  it  was  to  be  postponed 
to  the  complainant's  mortgage.  That  such  an  agreement  may 
lawfully  be  made  is  unquestionable.  Hopler  v.  OiUler,  34'  Ail. 
Rep.  74,6.  The  complainant  is,  therefore,  as  against  the  defend- 
ant McFarlan,  entitled  to  be  first  paid. 

The  mortgage  of  the  defendant  McFarlan,  being  a  purchase- 
money  mortgage,  is  entitled  to  priority  over  the  Hen  claim  of  the 
defendant  Walters.  This  is  admitted.  The  important  question 
is  whether  the  lien  of  the  complainant's  mortgage  is  prior  to  the 
mechanics'  lien  either  in  whole  or  in  part.  The  pertinent  facts 
are  these:  The  defendant  Ida  Bachelor  was  desirous  of  pur- 
chasing a  house  and  lot  belonging  to  the  defendant  McFarlan. 
Not  having  the  money  to  make  the  purchase,  her  husband  ap- 
plied to  the  complainant,  a  building  loan  association,  for  a  loan. 
The  association  having  agreed  to  make  it,  Mrs.  Bachelor  was 
allowed  by  the  vendor  to  take  possession  before  she  took  title. 
After  doing  so,  she  contracted  with  the  defendant  Walters  to 
make  certain  additions  to  the  house.  Walters  began  work  on  or 
about  June  20th,  and  did  a  considerable  portion  of  it  before  the 
deed  was  delivered.  On  the  evening  of  July  27th,  at  Bayonne, 
McFarlan,  the  vendor,  signed  and  acknowledged  his  deed  to 
Mrs.  Bachelor  and  formally  delivered  it  to  her,  and  she  signed 
and  acknowledged  her  mortgage  to  McFarlan  and  formally  de- 
livered it  to  him.  No  money  was  then  paid,  and  the  deed  was 
immediately  redelivered  to  McFarlan,  it  being  understood  that 
he  would,  on  the  next  morning,  take  the  mortgage  to  be  given 
to  the  building  loan  association  to  its  ofiBce  in  Trenton,  and  there 
receive  the  whole  amount  of  the  loan.  Of  this  loan  he  was  to 
retain  |2,000,  and  the  balance  he  was  to  hand  over  to  Mrs. 
Bachelor.  Accordingly,  on  the  next  morning  (July  28th),  Mrs. 
Bachelor  signed  the  bond  and  mortgage  to  the  building  associa- 
tion, and  acknowledged  the  latter  before  its  local  attorney.  They 
bore  date  on  July  27th.  After  they  were  acknowledged  they 
were  taken  by  the  attorney  to  McFarlan,  who,  on  receiving  them, 
went  to  Trenton  and  delivered  them,  and  also  the  deed,  to  the 
company's  secretary,  at  its  oflSce.  He  received  a  check  for  $2,970, 
$2,000  of  which  he  retained,  and  the  balance  of  which  he  gave 
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to  Mrs.  Bachelor.  The  deed,  bond  and  mortgage  were  immedi* 
ately  sent  by  the  company  for  record  to  the  clerk's  office  in 
Hudson  coanty^  instead  of  to  the  r^ister's^  and  the  clerk  not 
handing  them  to  the  register,  they  were  not  in  &ct  recorded 
until  the  21st  day  of  September  following. 

On  this  state  of  facts,  which  has  the  prior  lien,  the  buildiug 
association  or  Walters? 

There  are  several  decisions  on  the  general  question. 

In  the  first  place,  it  is  settled  that  a  purchase-money  mortgage 
given  by  a  vendee  to  a  vendor  simultaneously  with  the  delivery 
of  the  deed,  will  take  precedence  of  a  mechanics'  lien  claim  for 
work  done  for  the  vendee  before  he  acquires  the  legal  title. 
MaoUfUosh  v.  Thurston,  10  C.  E.  Gr.  S48;  Lamb  v.  Cannofij 
9  Vr.  S62;  Wallace  v.  SUsby,  IS  Vr.  1. 

In  the  second  place,  it  is  also  settled  that,  if  the  purchase- 
money  or  a  part  of  the  purchase-money  be  advanced  by  a  third 
person,  a  mortgage  given  by  the  vendee  to  him  simultaneously 
with  the  delivery  of  the  deed  by  the  vendor,  will  have  like 
precedence.  Bradley  v.  Bryan,  16  Stew.  Eq.  S96;  Hopler  v. 
Cutler,  supra. 

In  the  case  in  hand  a  part  of  the  sum  lent  went  to  pay  the 
purchase-money,  and  a  part  of  it  was  paid  to  Mrs.  Bachelor. 
What  she  did  with  it  does  not  appear.  Is  this  mortgage,  under 
the  circumstances,  entitled  to  priority  over  the  mechanics'  lien, 
and,  if  so,  to  what  extent? 

Although  the  delivery  of  the  deed  and  the  McFarlan  mortgage 
took  place  on  the  evening  of  the  27th,  and  the  delivery  of  the 
mortgage  to  the  building  association  took  place  on  the  following 
day,  I  still  think  that  the  transaction  was  a  single  one  and  that 
it  was  the  intention  of  the  parties  that  it  should  be  so  considered. 
This  is  apparent  from  the  fact  that  McFarlan  kept  possession  of 
the  deed  conveying  the  title  until  he  delivered  it  to  the  associa- 
tion. At  the  trial  it  appears  to  have  been  conceded  by  all  par- 
ties that  McFarlan  contemplated  making  no  final  delivery  of  it 
until  then.  (See  colloquy  at  conclusion  of  McFarlan's  evidence.) 
On  this  assumption  it  is  plain,  under  the  rules  of  law  I  have 
stated,  that  the  lien  of  the  building  loan  association  is  prior  to 
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the  Walters  lien  so  far  as  the  money  advanced  was  used  to  paj 
purchase-money. 

It  is,  however,  argued  by  Walters'  counsel,  that  as  to  the  rest 
of  the  money  secured,  the  Walters  lien  is  prior.  The  contention 
is  that,  to  the  extent  that  the  land  vests  in  the  grantee  benefi- 
cially, the  Hen  of  the  mechanic  must  prevail.  I  am  of  opinion 
that  this  contention  is  well  founded. 

The  claim  of  the  vendor  of  property,  who  takes  a  mortgage  to 
secure  purchase-money,  rests  on  the  most  satisfactory  grounds. 
Looking  at  the  substance  of  the  transaction,  all  that  the  grantor 
really  part;3  with  and  all  that  the  grantee  justly  gets  is  the  equity 
of  redemption,  and  it  is  this  equity  alone  which  should  become 
subject  to  the  claim  of  the  vendee's  creditors.  By  an  extension 
of  the  rule,  a  third  person  who  advances  purchase-money,  if  he 
take  a  mortgage  simultaneously  with  the  passing  of  the  title,  is 
permitted  to  stand  in  the  shoes  of  the  vendor  and  to  have  the 
same  protection  that  the  vendor  has.  In  this  case,  too,  equity 
declares  that  all  that  the  grantee  really  acquires  is  the  equity  of 
redemption.  It  would  seem  clear,  on  principle,  that  this  ought 
to  be  the  limit  of  the  extension,  and  that  whatever  interest  does 
vest  in  the  grantee  beneficially  should  become  subject  to  such 
liens  and  interests  as  the  law  imposes  upon  land  in  the  hands  of 
an  owner. 

The  test  of  momentary  seizin  cannot  be  the  only  one  applica- 
ble to  a  case  of  this  kind.  If  the  grantor  should  convey  to  the 
grantee,  in  satisfaction  of  a  prior  debt  due  from  the  grantor  to 
the  grantee,  would  the  grantee  be  permitted  to  mortgage  to  a 
third  person  with  such  effect  that  his  mortgage  would  be  allowed 
to  prevail  over  the  widow's  dower  and  the  claims  of  prior  judg- 
ment and  lien  creditors?  If  so,  on  what  principle?  Simply 
because  he  mortgaged  the  instant  he  got  the  conveyance,  and  not 
acme  appreciable  period  of  time,  be  it  a  minute  or  an  hour,  after- 
wards ?  If  the  court  were  to  hold  the  test  of  momentary  seizin 
to  be  the  only  one  in  such  cases,  it  would  not  only  violate  legal 
rales  but  it  would  defeat  the  plainly-expressed  intention  of  the 
l^slature.  It  was,  without  doubt,  the  legislative  intention,  by 
the  Dower  act,  to  endow  the  widow  of  every  beneficial  estate  of 
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inheritaDce  of  which  her  husband  was  seized  at  any  time  durmg 
the  coverture;  by  the  acts  respecting  judgments  and  mechanics' 
liens,  to  bind  the  beneficial  interest  of  the  debtor  in  the  land  by 
the  lien  of  the  judgment  or  mechanics'  lien  as  soon  as  this  land 
became  vested  in  him.  In  other  words,  the  legislative  design 
was  to  prevent  the  husband  in  the  one  case  and  the  debtor  in 
the  other  cases  from  making  any  use  of  his  beneficial  interest 
that  would  tend  to  defeat  the  just  claim  of  the  dowress  or  of  any 
creditor.  The  distinction  is  clear.  If  the  estate  comes  into  the 
hands  of  the  grantee  subject  to  legal  or  equitable  liens,  such  liens 
will  not  be  postponed  to  those  of  his  own  creation.  But  if  he 
take  it  free  from  lien,  he  cannot  create  liens  which  will  take 
precedence  over  the  statutory  ones.  And  here  the  technical 
rules  of  conveyancing  come  in  to  further  the  intention  of  the 
legislature.  It  is  elementary  that  the  mortgagor  cannot  make  a 
legal  conveyance  of  land  by  way  of  mortgage  until  he  becomes 
seized  of  that  land ;  but  at  the  moment  of  seizin — while  he  is, 
so  to  speak,  in  the  act  of  becoming  seized — ^the  statutory  lien 
fastens  itself  upon  the  estate,  and  any  conveyance  of  it  by  the 
grantee  must  follow  and  not  precede  the  lien  thus  attaching. 

The  case  of  the  purchase-money  mortgage  is  an  exception  in 
point  of  form  and  not  of  substance.  For  in  substance,  as  I  have 
said,  the  purchaser  only  gets,  as  the  result  of  the  one  entire 
transaction,  an  equity  of  redemption.  This  is  well  illustrated 
by  the  case  of  Wallace  v.  Silsby,  IS  Vr.  i,  a  case  at  law,  and 
therefore  all  the  more  significant.  The  question  there  was 
whether  deeds  of  conveyance  and  reconveyance  of  certain  min- 
erals were  to  be  regarded  as  parts  of  one  transaction  in  such 
manner  as  to  prevent  the  first  conveyance  from  vesting  a  greater 
interest  in  the  subject-matter  of  the  grant  than  the  parties  in- 
tended should  be  vested  beneficially.  It  was  held  that  they 
must  be  regarded  as  parts  merely  of  one  entire  transaction;  that 
the  intention  of  the  parties  was  to  put  the  seizin  in  the  grantee, 
under  whom  the  plaintiff  in  that  case  made  his  inequitable  claim, 
for  a  particular  purpose  and  only  for  an  instant,  and  that  the 
court,  disregarding  "  the  outward  figure  and  mode''  of  the  busi- 
ness, would  look  at  its  substance  and   give  effect  to  it  as  the 
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parties  really  intended  it  should  have  effect.  In  the  coarse  of 
his  judgment,  the  chief-justice  quotes  with  approval  the  follow- 
ing passage  from  Chancellor  Kent :  ''A  transitory  seizin  for  an 
instant  when  the  same  act  that  gives  the  estate  to  the  husband 
conveys  it  out  of  him,  as  in  case  of  a  conusee  of  a  fine,  is  not  suf- 
ficient to  give  the  wife  dower.  The  land  must  vest  in  the  hus- 
band beneficially  for  his  own  use,  and  then,  if  it  be  so  vested  but 
for  a  moment,  provided  the  husband  be  not  the  mere  conduit  for 
passing  it,  the  right  of  dower  attaches.'^  The  chief-justice  then 
proceeds :  '^  It  is  obvious  that  all  the  considerations  here  given 
for  the  existence  of  this  doctrine,  in  its  application  to  dower, 
should  be  equally  potent  in  their  bearing  on  the  law  of  the  case 
now  under  consideration,  for  here,  as  in  the  case  of  the  momen- 
tary seizin  of  the  husband,  the  grantor  of  the  plaintiff  was  not 
beneficially  seized  even  for  a  moment  in  the  ore  forming  the 
subject  of  litigation.'' 

The  case  of  Maeldniosh  v.  ThursUmy  10  C.  E.  6r.  iB4£,  is  not 
opposed  to  this  view.  It  was  there  held  that  a  purchase-money 
mortgage  has  preference  over  lien  claims  for  work  done  and 
materiids  furnished  in  buildings  and  improvements  put  upon  the 
mortgaged  premises  by  the  purchaser  between  the  execution  of 
the  contract  of  purchase  and  the  conveyance,  not  only  to  the 
extent  of  the  purchase-money,  but  also  for  all  advances  made  in 
accordance  with  the  written  contract  of  purchase  for  building  the 
houses,  improving  the  grounds  and  paying  taxes.  Here  it  will 
be  perceived  that  there  was  a  written  contract  stipulating  for  a . 
conveyance  on  certain  conditions.  The  grantee  was  to  acquire 
the  property  only  by  conforming  to  those  conditions,  and  the 
estate  was  to  vest  ia .  him  beneficially  subject  thereto.  The 
principle  of  decision  is  the  same  as  that  in  Wallace  v.  SUaby. 
The  same  remark  is  applicable  to  Clark  v.  Butler,  5  Stew.  Eq. 
66J^  Vice-Chancellor  Van  Fleet  was  there  considering  the  case 
of  a  mortgagee  who  released  in  favor  of  a  purchaser  of  part  of 
the  lands  mortgaged  and  then  took  a  new  mortgage  from  that 
purchaser,  crediting  the  amount  of  the  new  mortgage  upon  the 
old.  He  held,  as  on  principle  he  was  required  to  hold,  that  the 
new  mortgage  was  prior  to  a  previously-existing  mechanics'  lien. 
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It  will  be  perceived  that  both  of  these  cases  gave  to  the 
vendee  just  such  beneficial  interiest  in  the  property  as  by  tbe 
contract  of  purchase  it  was  intended  that  he  should  acquire, 
but  the  case  of  Oibbs  v.  Chant,  £  Stew.  JEq.  4^0,  appears  to  go 
farther.  There,  as  here,  work  was  done  before  the  vendee  got 
tlie  l^al  title,  and  there,  as  here,  a  third  person  advanced  to  the 
grantee  money,  only  part  of  which  wept  to  pay  purchase-money. 
Some  of  it  went  to  workmen  employed  on  the  building,  and  the 
rest  of  it,  we  are  told,  went  to  the  vendee.  What  he  did  with 
it,  the  case  does  not  show.  The  chancellor  appears  to  have  held 
that  the  entire  amount  of  the  mortgage  had  priority  over  tbe 
lien  daim.  The  question  here  discussed  does  not  seem  to  have 
been  distinctly  raised  and  passed  upon,  and  hence  the  question 
may  still  be  r^arded  as  open.  The  cases  cited  by  the  chancellor 
in  his  opinion  are  no  more  than  illustrations  of  the  rule  as  I 
have  stated  it  I  am,  therefore,  of  opinion  that  in  order  to  give 
proper  effect  to  the  twenty-third  section  of  the  Mechanics'  Lien 
act,  it  must  be  held  that  th^  lien  attaches  to  the  estate  which 
comes  into  the  hands  of  the  grantee  to  the  full  extent  that  he 
acquires  a  beneficial  interest  in  it,  and  that  such  b'en  has  priority 
over  any  liens  which  the  grantee  may  seek  to  create  therein. 

Had  the  money  which  went  to  pay  purchase-money  been 
secured  by  one  mortgage  and  the  rest  of  the  money  lent  been 
secured  by  another,  given  at  the  same  time,  the  former  mortgage 
would,  in  my  view,  have  priority  over  the  mechanics'  lien  claim, 
and  the  latter  would  not.  That  the  mortgagor  has  secured  the 
whole  loan  by  a  single  mortgage  cannot  change  the  resolt 
Only  to  the  extent  that  the  mortgage  secures  purchase-money 
will  it  have  priority  over  the  lien  of  Walters. 

A  further  question  was  raised  in  respect  of  the  first  nunrtgage. 
It  was  contended  that  as  against  the  subsequent  encumbrancers 
it  was  a  valid  lien  only  for  the  amount  actually  paid,  vie, 
$2,970,  and  not  for  its  face,  |3,300.  The  difference  between 
these  two  amounts  represents,  the  premium  claimed  by  the 
association  of  which  Mrs.  Bachelor  was  a  stockholder.  The 
evidence  is  that  this  premium,  together  with  the  monthly  pay- 
ments required  to  be  made  by  the  bond  and  mortgage,  go,  with 
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all  the  other  premiums  and  payments  received  from  other  mem- 
bers, into  a  general  fund,  out  of  which  dividends  are  made  on 
the  stock.  It  has  been  so  often  decided  that  contracts  of  this 
kind  are  valid  that  the  question  is  not  an  open  one.  Mechanics' 
Loan  Asaodalion  v.  Canover,  1  McCart.  219;  on  appeal^  2  C. 
E.  Or.  497 ;  PeopUfs  Building  Association  v.  Farey,  2  Dick. 
Ch.  Rep.  4,11;  Bowen  v.  Lincoln  Building  Association^  6  Dick. 
Ch.  Rep.  me. 

It  was  said  that  this  case  differs  from  the  cases  cited  in  that 
here  the  money  was  loaned  without  any  bidding.  I  do  not 
understand  that  this  is  material.  It  does  not  affect  the  ground 
upon  which  transactions  of  tliis  kind  are  vindicated,  darks- 
mUe  Building  and  Loan  Association  v.  Stephens,  11  C.  E.  Or.  366. 

A  question  is  also  made  in  reference  to  the  amount  of  interest 
and  premiums  due.  The  bond  and  mortgage  were  given  on 
July  27th,  1893,  and  there  were  three  payments  upon  the  stock 
and  two  payments  of  interest.  The  payments  upon  the  stock 
were  made  in  the  months  of  July,  August  and  September,  1893; 
the  payments  of  interest  in  July  and  August  As  the  mortgagor 
thereafter  made  default,  the  principal  sum  of  $3,300  became,  by 
the  terms  of  the  bond  and  mortgage,  payable  in  December,  1893. 
If  anything  more  is  claimed  than  this  principal,  with  interest 
thereon  at  five  per  cent,  from  December,  1893,  I  will  hear 
counsel  as  to  whether,  on  the  &cts  of  the  case,  such  claim  is 
sustainable. 


Alfbed  C.  Walton 


64  w/r 

482    780 

t?.  «2    74l| 

William  P.  Walton  et  aL 

1.  On  application  to  hold  a  party  for  contempt,  any  facts  existing  when  the 
application  is  made  which  would  support  a  motion  to  release  from  custody, 
ought  to  be  shown  in  answer  to  the  application. 

2.  Where  the  decree  only  directs  the  payment  of  money,  it  is  a  sufficient 
answer  to  an  application  to  hold  the  defendant  for  contempt  for  non-perform- 
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ance,  to  show  that  he  la,  in  good  faith,  unable  to  perform  the  command  of  the 
decree. 

3.  A  final  decree  solelj  for  payment  of  money  declared  to  be  dne  on  coo- 
tract,  will  not  be  enforced  bj  attachment  for  contempt,  unless  special  equities 
or  fraudulent  conduct  requiring  the  use  of  this  remedy  be  shown  to  exist 


Messrs.  Barton  &  Dawes,  for  the  petitioner,  John  Wright. 

Mr.  Edwin  Robert  Waiker  and  Mr.  Garret  D.  W.  Vroom,  for 
the  defendant  W.  P.  Walton. 

Gbev,  V.  C. 

This  is  an  application  for  an  order  to  attach  the  defendant 
William  P.  Walton  as  for  a  contempt  for  disobeying  an  amended 
decree  made  in  this  court  in  this  cause  on  April  21st,  1896,  and 
duly  served  upon  him,  directing  him,  within  two  days  after  sach 
service,  to  pay  to  the  petitioner,  John  Wright,  trustee  &c,  the 
sum  of  $1,988.76,  with  interest  from  August  list,  1892,  and 
further  directing  him  and  one  Jacob  Vreeland,  Jr.,  to  pay  costs 
and  counsel  fee. 

The  facts  shown  upon  which  it  is  claimed  the  defendant 
William  P.  Walton  should  be  attached  are  these : 

William  P.  Walton  was  executor  of  the  will  of  his  fether, 
William  Walton,  who  died  in  the  year  1876.  By  the  will  the 
executor  was  directed  to  pay  $2,800  into  the  hands  of  Jacob 
Vreeland,  Jr.  (also  a  defendant  in  this  suit),  and  Vreeland  was 
directed  to  pay  the  interest  thereof  to  the  complainant,  Alfred 
C.  Walton,  quarterly,  during  his  life,  and  if  he  married  and  left 
heirs,  at  his  death,  to  pay  the  principal  sum 

''  to  said  heir  or  heirs,  as  the  case  maj  be,  but  in  case  he  should  die  without 
any  heirs,  then  the  said  sum  of  $2,800  to  be  equally  divided  between  my 
[testator's]  other  children." 

Vreeland  was  a  son-in-law  of  the  testator,  and  at  the  time  of 
the  settlement  of  the  estate,  March,  1878,  was  worth  |13,000. 
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The  executor,  by  arrangement  with  Vreeland,  and  by  his 
direction  in  settlement  of  this  legacy,  paid  over  $1,938.76  (part 
of  this  $2,800)  to  several  of  Vreeland's  creditors,  on  whose 
claims  he  (the  executor)  was  surety,  and  paid  only  the  residue^ 
$861.24,  directly  to  Vreeland  himself. 

Vreeland,  as  part  of  this  settlement,  gave  to  the  executor  a 
bond  and  mortgage,  conditioned  that  he  (Vreeland)  should  pay 
the  interest  as  above  stated  to  Alfred,  and  the  $2,800  principal 
to  his  heirs,  and  in  default  of  heirs  to  the  testator^s  children,  as 
prescribed  in  the  will. 

In  1881  the  executor  consulted  counsel  regarding  his  respon- 
sibility under  the  will  as  to  this  legacy.  He  stated  to  the  lawyer 
whom  he  consulted  that  he  had  paid  the  money  into  the  hands 
of  Vreeland,  and  was  advised  that  Vreeland  was  trustee,  and 
that  he,  and  not  the  executor,  was  responsible  for  the  money, 
and  that  Vreeland  was  not  bound  to  give  any  mortgage  securing 
it.  There  seems  to  have  been  no  disclosure  by  the  executor  to 
bis  counsel,  of.the  feet  that  the  larger  part  of  the  legacy  had,  by 
Vreeland's  direction,  been  paid  by  the  executor  to  certain  of 
Vreeland's  creditors.  There  is  no  evidence  that  there  was  any 
fraudulent  purpose  in  omitting  to  state  this  fact  to  his  counsel* 
The  executor  seems  to  have  believed  that  his  payment  by  the 
direction  of  Vreeland,  then  entirely  solvent,  to  other  persons, 
was,  in  fact,  a  payment  to  Vreeland,  as  directed  by  the  will. 
Acting  on  this  opinion  thus  obtained,  the  executor  shortly  after- 
wards canceled  the  mortgage. 

Vreeland  continued  to  pay  the  interest  to  Alfred  until  1892, 
when  he  failed,  and  the  bill  was  filed  in  this  cause,  making  the 
executor,  Vreeland,  and  the  children  of  the  testator,  defendants, 
and  praying  that  Vreeland  and  the  executor  might  be  decreed 
to  be  personally  responsible  for  the  $2,800  and  interest,  and 
that  Vreeland  might  be  removed  as  trustee  and  a  new  trustee 
appointed. 

In  the  meanwhile,  the  executor  had  become  financially  in- 
solvent, and  pending  this  suit,  during  an  extension  of  time  to 
answer,  he  placed  a  mortgage  to  one  Allen,  upon  his  ferm,  secure 
ing  in  great  part  previously-existing  debts. 

39 


Digitized  by  LjOOQ  IC 


610  CASES  IN  CHANCERY.  [54  Eq. 

Walton  V.  Walton. 

No  defence  was  made  to  the  bill  of  complaint  in  this  cause, 
and  a  decree  pro  oonfesso  was  entered^  and  on  February  25ih, 
1896^  final  decree  was  taken^  removing  Vreeland  and  appointing 
John  Wright  (the  petitioner  for  the  attachment  against  Walton) 
as  trustee,  and  directing  the  executor  and  Vreeland  to  pay  the 
12,800,  with  interest  from  August^  1892. 

The  latter  decree  being  afterwards,  on  April  21st^  1896, 
amended,  so  as  to  direct  the  payment  by  the  executor  and  Vree- 
land of  only  the  (1,938.76^  and  interest  from  August,  1892, 
with  costs  to  be  taxed,  and  counsel  fee  of  $50.  The  petitioner, 
Wright  (the  new  trustee),  caused  the  amended  decree  to  be  served 
on  the  executor,  and  prays  that  he  may  be  attach^  for  diso- 
bedience of  its  command. 

The  executor  admits  the  service^  and  by  his  answer  says  be  is, 
because  of  his  poverty,  unable  to  obey  the  decree.  The  evidence 
taken  on  the  hearing  indisputably  proves  that  the  executor  has 
no  money  wherewith  to  make  the  payment  decreed  to  be  made, 
and  has  no  property  except  that  which  he  now  offers  to  the 
trustee.  He  delivered  to  the  petitioner  as  trustee,  on  the  hear- 
ing, in  the  presence  of  the  court :  (1)  A  deed  conveying  his  in- 
terest in  his  farm ;  (2)  A  bill  of  sale  for  his  horse  and  two 
wagons ;  (3)  An  assignment  of  his  interest  as  lessor  in  the  lease 
of  the  farm.  These  include  all  the  property  which  he  has  been 
shown  to  possess,  and  these  transfers  are  now  in  the  possession 
of  the  trustee,  awaiting  his  acceptance. 

The  act  of  contempt  alleged  is  the  omission  to  pay  the  money 
when  ordered  to  make  payment  by  decree  of  this  court 

The  only  answer  offered  is  the  declaration  that  the  defendant 
executor  is,  because  of  his  poverty,  unable  to  pay  the  money  in 
compliance  with  the  order  of  the  court. 

An  attempt  was  made  to  influence  the  action  of  the  court  by 
showing  that  the  complainant,  who  is  entitled  to  the  interest  on 
the  fund  which  has  been  dissipated,  and  two  of  the  possible  dis- 
tributees, do  not  desire  the  executor  to  be  attached.  But  it  ap- 
pears that  the  trustee  has  the  legal  right  to  these  moneys,  and 
may  be  responsible  not  only  to  these  parties,  but  also  to  others 
who  do  not  appear.    The  petitioner,  as  trustee,  being  entitled  to 
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receive  the  fund,  has  the  right  to  select  such  method  of  pro- 
cedure to  secure  it  as  he  may  be  advised  and  may  determine 
will  most  fully  conduce  to  that  end. 

The  recent  case  of  Aapinwall  v.  AspinvxiU,  8  Dick.  Ch.  Rep. 
686,  is  cited  by  the  respondent's  counsel  as  establishing  the  rule 
that  a  final  decree  for  payment  of  money  due  upon  contract,  will 
not  be  enforced  by  attachment.  The  petitioner  insists  that,  in 
the  case  now  before  the  court,  there  are  special  equities  attendant 
upon  breaches  of  trust  and  fraudulent  appropriation  of  trust 
fuuds,  which  entitle  the  petitioner  to  the  use  of  the  remedy  ap^ 
plied  for,  and  that  there  are  in  the  proofs  indications  of  a  pur* 
pose,  on  the  part  of  the  respondent,  fraudulently  to  anticipate 
the  obligatory  effect  of  the  decree  by  disposing  of  his  property, 
and  thus  to  contemn  the  authority  of  the  court. 

The  petitioner  also  insists  that  the  answer  of  the  respondent 
cannot  be  received;  that  the  court  should  direct  an  attachment 
in  the  first  instance  because  of  the  failure  to  obey ;  that  inability 
to  perform  can  only  be  set  up  on  application  to  be  liberated, 
and  if,  afler  a  proper  time  of  incarceration,  it  appeaiB  that  the 
defendant  canilot  comply  with  the  decree,  he  can  then  be  set  free. 

The  rule  is  that  any  facts  existing  when  the  application  to 
bold  for  contempt  is  made,  which  would  support  a  motion  to 
enlarge  from  custody,  ought  to  be  shown  in  answer  to  the  appli* 
cation  to  hold  the  defendant  in  contempt.  The  defendant,  on 
tlie  coming  in  of  the  order  to  show  cause,  should  frankly  ex- 
hibit the  intent  which  actuates  him,  although  he  fails  to  obey, 
and  state  the  circumstances  which  show  obedience  to  be  beyond 
his  power.  Such  a  condition,  when  fairly  proven  to  be  actually 
existing  when  the  decree  was  made,  is  to  be  considered  as  a 
showing  of  cause  why  the  supposed  offence  was  not  committed. 
If  it  be  true  that  the  defendant  could  not,  at  any  time  since  the 
making  of  the  decree  for  payment,  perform  it,  he  certainly  could 
not  be  in  contempt  of  it,  for  the  existence  of  a  contempt  of  this 
character  presupposes  that,  being  able  to  perform  the  decree,  the 
defendant  willfully  refuses  or  omits  to  obey. 

In  Warbman  v.  WartmaUj  Taney  (  U.  8)  362,  it  was  held  that 
the  existing  excuse  relied  on  must  be  set  up  in  answer  to  the 
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application  for  the  attachment^  and  would  not  secure  a  discharge 
after  contempt. 

In  State  v.  OtUick,  S  Harr.  437,  the  supreme  court  held  that 
it  was  too  late  for  the  defendant  to  excuse  himself  after  the  rule 
to  attach  was  made  absolute,  unless  by  some  matter  which  had 
arisen  since  the  rule  was  made  absolute. 

There  remains  the  further  question  of  the  sufficiency  of  the 
excuse  which  the  defendant  makes. 

The  proceedings  in  the  cause  show  that  the  defendant  executor 
has  not  for  many  years  had  any  part  of  the  testator's  assets  in 
his  hands.  The  decree  does  not  direct  him  to  fulfill  the  trust 
which  he  undertook,  nor  to  deliver  any  such  assets  to  the 
trustee.  The  bill  prays,  and  the  decree  directs,  that  the  defend- 
ant shall  be  personally  responsible,  and  shall  pay  certain  sums 
of  money  to  the  trustee.  It  is  a  decree  for  the  payment  of 
money. 

The  defendant  shows  to  the  court  that  he  has  neither  money 
nor  property  with  which  to  perform  the  decree. 

The  object  of  the  application  in  this  case  is  not  the  assertion 
of  the  dignity  of  the  court,  which  has  not  been  directly  con- 
temned, but  it  is  the  redress  of  the  wrong  done  to  the  petitioner 
by  the  failure  to  obey  the  court's  decree.  The  defendant  execu- 
tor, against  whom  the  order  to  show  cause  has  been  made,  declares 
by  his  answer  and  testimony  that  he  intends  no  disrespect  to  the 
court  by  his  omission  to  obey  its  decree ;  that  his  reason  for  not 
obeying  is  that  the  decree  directs  him  to  pay  money ;  that  he  is 
utterly  insolvent,  and  has,  since  the  decree  was  made,  had  no 
sufficient  property  or  money  to  apply  in  such  payment,  but  he 
tenders  to  the  new  trustee  everything  that  he  has,  and  submits 
whether  he  is  in  contempt  for  his  failure  to  perform  when  per- 
formance is  impossible  to  him. 

This  proof  of  inability  to  perform  is,  as  above  stated,  not  re- 
futed. It  is  allied  that  the  defendant  made  a  mortgage  to 
Allen  while  his  time  to  answer  the  bill  of  complaint  was  under 
extension,  and  that  this  mortgage  was  a  fraudulent  anticipation 
of  the  decree,  and  that  he  has  spent  a  considerable  sum  in  the 
defence  of  the  recovery  in  this  suit  which  should  have  been 
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applied  in  satisfaction  of  the  decree,  and  that  he  has  declared  he 
would  net  pay  the  petitioner's  claim. 

I  think  the  evidence  shows  that  the  mortgage  to  Allen  was 
made  in  good  fidth,  in  great  part  to  secure  pre-existing  debts ; 
that  the  small  sum  of  cash  paid  the  defendant  might  readily 
have  been  used  before  the  decree  was  made  and  therefore  before 
it  was  obligatory  upon  him,  and  was  too  small  to  suggest  a 
fraudulent  purpose  in  making  the  mortgage,  so  that  his  testi- 
mony that  he  has  no  money  or  property  sufficient  to  ])ay  the  sum 
decreed  must  be  taken  to  be  true.  At  the  time  the  mortgage 
was  made,  a  defence  to  the  claim  set  up  in  the  bill  was  still  oi)en, 
and  there  is  no  proof  that  there  was  auy  fraudulent  purpose  in 
securing  the  extension  of  time,  which  was  done  in  the  ordinary 
way  through  counsel,  and  the  transaction  has  no  other  coloring 
than  an  exercise  by  the  defendant  of  his  right  to  prefer  Allen, 
whose  debts  he  admitted,  rather  than  the  complainant,  whose 
daim  he  denied  and  expected  at  that  time  to  def<^nd« 

The  defendantf;'s  expenditure  of  money  in  defending  these  pro- 
ceedings, by  employing  counsel  &c.  on  application  to  open  and 
amend  the  decree  (in  which  he  was  in  part  successful)  and  in 
defence  of  the  petition  to  attach  him,  cannot  be  imputed  to  kim 
as  in  contempt  of  the  decree.  He  had  a  clear  right  to  make  a 
defence  aud  to  employ  counsel,  even  against  the  final  decree,  by 
petition  to  open  or  amend,  or  by  appeal,  or  to  answer  the  peti- 
tion in  this  matter  to  save  him  his  liberty.  To  hold  his  ex- 
penditures, fisiirly  made  for  the  purpose  of  exercising  this  right, 
to  be  in  contempt  would  be  an  interference  with  an  indisputable 
privilege. 

So  his  declarations  pending  the  proceedings  that  he  would  not 
pay  are  to  be  taken  in  connection  with  the  whole  of  the  proofs  as 
to  his  state  of  mind  on  this  subject,  and  they  show  that  during 
the  period  of  struggle  to  lessen  the  decree  or  to  secure  a  new 
hearing,  he  made  these  statements. 

It  is  nowhere  shown  that  he  had  the  means  to  pay  and  that 
he  refused  to  apply  them  to  the  satisfaction  of  the  decree. 

I  think  the  evidence  shows  that  the  defendant  is  unable  to 
make  the  payment  which  he  is  directed  to  make  by  the  decree. 
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and  that  this  is  a  sufficient  answer  to  the  petition  to  hold  him  as 
for  a  contempt  for  non-performance  of  the  order  of  the  court. 

There  is  no  proof  of  any  purpose  to  defy  the  court's  decree  or 
of  a  fraudulent  purpose  to  avoid  obedience,  nor  of  any  special 
equity  which  justifies  the  use  of  the  extraordinary  remedy  sought 
Aspinwall  V.' Aspinwally  ubi  supra. 

In  StaJte  v.  Ihimbtill,  1  South.  167 ^  it  was  held  that  to  jostify 
an  attachment  for  not  obeying  process  of  the  court  it  most  appear 
"  that  the  disobedience  was  of  such  a  nature  as  to  indicate  a 
design  to  contemn  the  process  or  authority  of  the  court."  Lodi 
V.  Una,  IS  Stew.  Eq.  719  ;  Fraaa  v.  Barlement,  10  C.  E.  Or.  86. 

Inability  to  perform  a  decree  for  payment  of  money  because 
of  the  insolvency  of  the  defendant  has  been  held  a  sufficient 
ground  on  which  to  refuse  an  attachment. 

In  MoClure  v.  Gulicky  2  HaiT.  $43,  it  was  declared  that  upon 
a  proper  case  made,  such  as  insolvency  of  the  defendant  clearly 
established,  attachment  might  be  refused.  So,  also,  in  State  v» 
Gulicky  ^Marr.  436.  , 

In  Adams  v.  Haskell  and  Woods,  6  Col.  *S18,  it  was  held 
that  where,  on  application  for  an  attachment  for  not  obeying  an 
order  to  pay  money,  the  defendant  proved  without  contradiction 
that  he  had  complied  as  fully  as  it  was  in  his  power. with  the 
order  of  the  court,  he  could  not  be  imprisoned  for  neglecting  to 
perform  an  act  which  was  not  in  his  power,  and  an  order  im- 
prisoning him  was  reversed. 

I  think  the  prayer  of  the  petitioner  must  be  refused,  but  with- 
out costs  as  against  the  petitioner,  and  without  prejudice  to  a 
renewal  of  this  application,  if  any  additional  facts  be  presented, 
or  the  taking  by  the  trustee  of  any  step  to  enforce  the  decree  by 
any  other  mode  than  the  present  petition. 
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'64    ^1 

Augusta  Benz  gi  38b1 

54    6151 
66   200 
V. 

Peter  Fabian  et  al. 

A  gift  by  will  of  a  house  and  famiture  to  a  wife  *■  to  use,  occupy  and  dis- 
pose of  *  *  *  as  she  may  think  proper,"  with  a  provision  that  if  the  wife 
<' should  continue  in  the  use,  occupation  and  ownership''  of  the  house  and 
furniture  until  her  death,  then  that  the  same  should  go  to  testator's  children 
in  equal  proportions,  and  if  the  wife  *' should  die  before  the  msgority  of  the 
youngest  surviving''  children,  then  that  the  rents  from  the  property,  after 
payment  of  taxes  and  repairs,  should  be  expended  for  the  maintenance  and 
education  of  such  children  as  might  still  he  in  their  minority. — Heldf  that  the 
estate  of  the  Mrife  in  the  property  given  is  general  and  indeterminate,  as  ex- 
pressed in  the  words  of  the  will ;  that  the  power  of  disposition  is  absolute  and 
unlimited ;  that  the  effect  of  the  devise  to  the  wife,  coupled  with  the  unlimited 
power  of  disposal,  vested  in  her  a  fee-simple  estate  in  the  property  devised ; 
that  the  limitations  over,  referred  to  in  the  will,  are  void  because  inconsistent 
with  the  devise  in  fee-simple  to  the  wife. 


On  bill,  answer  and  proofs. 

The  complainant,  on  the  8th  day  of  January,  1886,  received 
a  mortgage,  made  to  her  by  one  Elizabeth  Fabian,  conditioned 
to  secure  the  payment  of  the  mortgagor's  bond  for  $300,  which 
mortgage  was  recorded  January  9th,  1886. 

The  mortgaged  premises  consist  of  a  house  and  lot  of  land  in 
Trenton,  Mercer  county,  New  Jersey,  and  the  mortgage  purports 
to  convey  a  fee-simple  estate  by  way  of  mortgage,  and  recites 
title  to  have  been  derived  under  a  devise  from  Nicholas  Fabian 
by  his  last  will,  dated  April  17th,  1869,  proven  July  20th,  1880. 
By  this  will,  Nicholas  Fabian,  after  providing  for  the  payment 
of  his  debts,  disposed  of  the  mortgaged  premises  in  these  words : 

**Item.  I  give  and  bequeath  unto  my  beloved  wife,  Elizabeth  Fabian,  my 
house  in  which  I  now  reside,  situate  in  the  city  of  Trenton  aforesaid,  together 
with  all  furniture  and  household  goods  which  may  be  in  the  same  and  to  me 
belonging,  of  every  kind  and  description,  to  use,  occupy  or  dispose  of  the  said 
house  and  lot  and  furniture  and  household  goods  as  she  may  think  proper. 
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And  if  mj  said  wife  should  continue  in  the  use,  occupation  and  ownership  of 
the  said  house  and  lot  and  furniture  and  household  goods  until  her  death,  then 
it  is  my  will  and  I  do  so  order  that  the  same  shall  go  to  my  children  in  equal 
proportion,  to  be  divided  at  the  majoritj  of  the  youngest  surviving ;  and  if 
my  said  wife  should  die  before  the  majority  of  the  youngest  surviving,  then  it 
is  my  will  and  I  do  so  order  that  the  proceeds  from  the  rent  of  the  same,  after 
the  expenses  of  taxes  and  necessary  repairs,  be  expended  for  the  maintenance 
and  education  of  such  of  my  said  children  as  may  still  be  in  their  minority. 

**La8dy,  I  hereby  appoint  my  wife,  Elizabeth  Fabian,  executor  •f  this  my 
last  will  and  guardian  of  my  said  children." 

Nicholas  Fabian  died  in  1880,  leaving  him  surviving  his 
widow,  Elizabeth  Fabian,  the  mortgagor,  and  his  children  and 
heirs,  Pet«r  Fabian,  the  judgment  debtor  hereinafter  named,  and 
others. 

On  September  19th,  1882,  Frederic  A.  Petts  recovered  a 
judgment  in  Mercer  county  circuit  court  against  Patter  Fabian, 
which  was  at  once  docketed  in  the  supreme  court,  for  $832.61. 

On  November  9th,  1888,  Potts,  the  plaintiff,  died  testate,  and 
the  defendants  Sarah  R  Potts,  W.  R.  Potts  and  Joseph  T. 
Moore  were  appointed  executors  of  his  will  and  have  proven  it 

On  December  22d,  1892,  Elizabeth  Fabian  made  anotiier 
mortgage  to  the  complainant,  on  the  same  mortgaged  premises, 
to  secure  the  payment  of  $200.  This  mortgage  was  recorded  on 
the  day  of  its  date,  and  purports  to  convey  a  fee-simple  estate, 
and  recites  title  under  the  will  of  Nicholas. 

On  December  30th,  1894,  Elizabeth  died.  She  left  a  will, 
dated  December  3d,  1894,  which  was  proven  March  2d,  1896, 
whereby  she  directed  her  debts  to  be  paid,  her  estate,  real  and 
personal,  to  be  sold,  and,  after  paying  the  debts  &c.,  "  to  divide 
the  rest  and  remainder,  from  the  proceeds  of  such  sale,  among 
my  children,  their  legal  heirs,  representatives  or  assigns  in  equal 
shares/' 

Elizabeth  left  her  surviving  her  son,  Peter  Fabian,  and  other 
heirs-at-law. 

The  executors  of  the  will  of  Frederic  A.  Potts  are  made  de- 
fendants in  the  bill  of  complaint,  in  respect  to  their  claim  of  lien 
under  the  above-named  judgment  upon  Peter  Fabian's  estate  in 
the  premises  mortgaged  to  the  complainant 
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The  complainant  files  her  bill  for  the  foreclosure  of  her  two 
mortgages  and  sale  of  the  mortgaged  premises,  and  charges  that 
the  judgment  held  by  the  defendants,  the  executors  of  Potts,  is 
subsequent  and  subject  to  the  lien  of  both  the  complainant's 
mortgages  and  acquired  with  full  notice  thereof. 

The  executors  of  Potts,  by  their  answer,  admit  the  mortgages 
to  be  valid,  but  they  claim  that  Peter  Fabian,  the  defendant,  in 
their  judgment,  has,  either  as  one  of  the  heirs-at-law  of  his  father, 
Nicholas,  or  as  one  of  his  devisees,  an  interest  in  the  mortgaged 
premises  upon  which  their  judgment  on  its  entry  became  a  lien. 

They  admit  the  priority  of  the  lien  of  the  mortgages  upon 
the  premises  to  the  extent  of  an  estate  during  Elizabeth^s  life, 
but  they  claim  that  Elizabeth,  under  Nicholas'  will,  took  no 
greater  interest  than  a  life  estate;  that  Elizabeth  continued  in 
the  use,  occupation  and  ownership  of  the  premises  &c.  until  her 
death,  and  that,  under  the  limitation  over  in  Nicholas'  will,  his 
children  (of  whom  Peter  is  one)  took  the  fee  of  the  premises  &c. ; 
that  the  estate  of  Elizabeth  terminated  with  her  death;  the 
mortgages  she  had  made  thereupon  ceased  to  be  liens  upon  the 
premises,  and  the  Potts  judgment  is,  therefore,  a  superior  lien 
upon  Peter  Fabian's  share  to  both  the  complainant's  mortgages. 

Mr.  Hugh  H,  Hamill,  for  the  complainant. 

Mr.  John  L.  Omnet,  for  the  executors  of  Potts,  defendants. 

Grey,  V.  C. 

There  are  two  well-defined  rules  which  have  been  recognized 
and  applied  in  this  state  in  the  construction  of  wills  in  cases 
where  there  is  a  gift  of  property  and  also  a  donation  of  a  power 
of  disposal  to  the  beneficiary. 

In  one  class  of  cases,  where  there  is  a  gift  without  definition 
of  the  estate  given  and  also  an  unlimited  power  to  dispose  of  the 
property,  the  generality  of  the  gift  and  the  unrestricted  power 
of  disposal  are  construed  to  pass  an  absolute  estate  to  the  benefi- 
ciary, and  any  subsequent  gift  over  is  held  to  be  void,  because 
such  a  limitation  over  is  inconsistent  with  the  complete  estate 
given  to  the  first  taker. 
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Id  this  class  supporting  tl)is  rule  may  be  found  tlie  following- 
named  cases :  Robinson  v.  Dusgale,  S  Vem.  *181;  Maakdyne  v. 
Maskelyne,  Amb.  *760;  Hix(m  v.  Oliver,  IS  Ves.  *108;  Dutch 
Church  V.  Smock,  Sax.  16S;  Den,  ex  dem.  Sharp,  v.  Humphrei/j 
1  Harr.  25;  Annin  v.  Van  Doren,  1  MeCarL  I4S;  Borden  v. 
Downey^  6  Vr.  74,  aflSrmed  on  error ;  Dovmey  v.  Borden,  7  Vr. 
4,61;  McClellan  v.  Larchar,  18  Stew.  Eq.  17. 

The  other  construction  is  sometimes  called  an  exception  to  the 
foregoing  rule,  and  is  applied  when  the  estate  given  is,  by  the 
express  terms  of  the  will,  defined  to  be  a  life  estate,  and,  if  a 
power  of  disposal  be  added,  the  beneficiary  will  take  a  life  estate 
only,  and  the  added  power  of  disposal  will  be  held  to  be  a  sepa- 
rate and  distinct  gift,  which  has  no  eflect  to  enlarge  the  life  estate 
into  a  fee  or  to  prevent  a  limitation  over. 

Supporting  this  doctrine,  but  recognizing  the  force  of  the 
former  construction  when  circumstances  call  for  its  application, 
are  the  following  cases :  Tomlinson  v.  Dighton,  1  P.  Wms.  *149; 
S.  a,  1  Salk  *2S9;  Cory  v.  Cory,  10  Stew.  Eq.  SOO;  PraU  v. 
Douglas,  11  Stew.  Eq.  616;  Wooster  v.  Cooper,  8  Dick.  Ch. 
Hep.  683. 

In  the  case  of  Kent  v.  Armstrong,  2  Hal.  Ch.  687,  the  con- 
struction limiting  the  estate  given  to  be  a  life  estate  only  was 
carried  further  than  in  any  other  case  in  this  state.  The  terms 
of  the  devise  were  that  the  testatrix  gave  the  lands  "  to  my  be- 
loved daughter  E.  R.  A.,  to  be  by  her  possessed,  enjoyed  and 
occupied  to  her  and  her  heirs  forever,  ♦  *  *  \yxxt  if  my  said 
daughter  should  die  without  heirs  and  intestate,"  then  &c.  over 
to  others.  The  case  was  certified  into  the  supreme  court  for  its 
opinion  as  to  the  effect  of  this  devise.  That  court  reported  its 
unanimous  opinion  that  the  devise  gave  E.  R.  A.  an  estate  in  fee- 
simple;  that  the  words  "  without  heirs  and  intestate"  implied  a 
power  of  disposition,  and  are  inconsistent  with  and  avoid  the 
limitation  over.  There  was  a  decree  accordingly.  On  an  appeal 
from  this  decree,  the  court  of  errors  recognized  the  rule  that  the 
gift  of  an  estate  generally,  with  an  unlimited  power  of  disposal, 
would  vest  a  fee,  but  held  that  in  the  case  before  the  court  the 
power  of  disposal  was  not  absolute;  that  the  words  "and  intes- 
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tate''  so  limited  the  power  that  it  could  only  be  exercised  in  the 
mode  prescribed,  i.  «.,  by  will,  and  that  this  was  such  a  restric- 
tion that  it  could  not  be  presumed  that  the  testatrix,  by  creating 
the  power,  intended  to  give  an  absolute  estate.  On  the  contrary, 
these  ^^  qualifications  and  additions  were  annexed  to  the  devise  to 
limit  what  would  otherwise  have  been  an  absolute  interest/'  On 
this  ground  it  reversed  the  decree,  and  construed  the  devise  to 
give  a  life  estate  only  to  E.  R.  A.,  and  that  on  her  dying  without 
issue  and  intestate,  the  executory  devise  over  operated. 

The  case  stands  as  the  law  of  this  state  to  establish  the  construc- 
tion that  where  there  is  a  devise  in  terms  in  fee,  with  a  limitation 
over  on  the  death  of  the  devisee  without  issue  and  intestate,  the 
power  of  disposition  is  limited  to  be  exercised  by  the  making  of 
a  will,  and  this  is  such  a  restriction  of  the  power  that  the  inten- 
tion of  the  testator  will  be  deemed  to  be  to  give  a  life  estate 
only,  with  an  added,  though  distinct  and  separate,  power  of  dis- 
position by  will. 

The  declaration  of  Mr.  Justice  Bandolph  (at  p.  tf^),  that 
words  conferring  a  power  of  disposal  will  be  held  to  give  a  mere 
power,  not  only  where  an  estate  for  life  is  given  in  express  words, 
but  also  where  the  life  estate  arises  by  necessary  implication  or 
construction,  was  subsequently  disapproved  of  in  Dovmey  v. 
Borden,  7  Vr.  4^8,  by  the  court  of  errors,  but  the  general  rule 
of  construction  in  this  state  of  such  devises,  as  established  in 
Kent  v.  Armstrong,  was  fully  accepted  and  declared  by  that 
court  in  the  case  of  Cantine  v.  Brown,  17  Vr.  601, 

The  same  rules  of  construction  declared  in  the  above-cited 
New  Jersey  cases  are  held  to  be  equally  applicable  to  bequests 
of  personal  estate  and  to  devises  of  real  estate.  Prait  v. 
Douglas,  11  Stew.  Eq,  616;  Wooster  v.  Cooper,  8  Dick.  Ch. 
Rep.  683. 

Applying  the  law  as  declared  in  these  cases  to  the  construction 
of  the  devise  to  Elizabeth  Fabian  (the  mortgagor)  in  the  will  of 
Nicholas  Fabian,  the  subject-matter  of  the  gift  is  found  to  be  the 
house,  the  furniture  &c.  These  things  themselves  are  given,  not 
merely  the  use  and  enjoyment  of  them. 

Neither  the  words  of  the  gift  nor  any  other  expressions  in  the 
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will  indicate  any  intention  to  give  Elizabeth  a  life  estate  only. 
No  limitation  of  the  estate  given  her  is  expressed^  either  as  to 
the  time  of  enjoyment  or  the  character  or  the  quantity  of  the 
estate  devised.  The  limitations  over  do  not  in  any  way  define 
the  estate  given  to  Elizabeth.  I  think  it  must  be  held  that  the 
estate  of  Elizabeth  in  the  property  given,  as  expressed  in  the 
words  of  the  will^  is  general  and  indeterminate,  and  the  terms  of 
the  power  of  disposition  must  be  examined  to  define  it. 

Upon  examining  the  power  of  disposition,  the  house,  lot  and 
furniture  <&c.  appear  to  be  given  to  Elizabeth  to  use  and  occupy, 
or  to  dispase  of  "  as  she  may  think  proper.''  There  is  no  pre- 
scription as  to  the  time  when,  or  during  which,  or  (he  manner  in 
which,  Elizabeth  shall  exercise  this  power.  She  had  an  unre- 
stricted power  to  dispose  of  the  property  as  she  might  think 
proper,  and  no  direction  as  to  what  disposition  she  should  make 
of  the  proceeds  arising  from  her  exercise  of  the  power.  The 
provision  for  the  maintenance  and  education  of  the  children  is 
contingent  upon  the  wife's  dying  before  the  majority  of  the 
youngest  surviving,  and,  even  if  valid,  would  affect  only  the 
income  which  might  be  received  from  the  property,  and  not  the 
proceeds  from  any  disposition  made  of  the  property. 

In  Hixon  v.  Oliver,  IS  Ves.  108,  there  was  a  gift  to  a  wife, 
^^  to  be  disposed  of  as  she  thinks  proper;"  the  power  was  held  to 
be  unlimited  and  to  vest  a  fee.  The  same  ruling  was  declared 
as  to  the  words  "  to  be  at  the  disposal  of*  my  Mufe  *  *  *  to 
whom  she  shall  think  fit  to  give  the  same,"  in  Robinson  v.  ThiB- 
gale,  £  Vem.  *18£.  The  rule  thus  early  declared  in  England  has 
been  followed  in  this  state,  and  a  gift  "  to  my  beloved  wife"  of 
"  one-third  of  all  my  estate  *  *  *  for  to  dispose  of  as  she 
may  see  proper,"  was  held,  in  Dovmey  v.  Borden,  vbi  supra,  to 
be  an  indeterminate  devise  of  the  third  and  the  power  of  disposi- 
tion to  be  unlimited ;  so  that  a  fee  vested  in  the  wife,  though  the 
power  was  not  exercised  and  she  died  intestate,  and  the  fee-simple 
estate  of  her  heirs  therein  by  descent  from  her,  was  sustained. 
In  MoCleUan  v.  Larchar,  ubi  supra,  there  was  given  "full 
power  to  alienate,  convert  or  dispose  of  the  same  in  such  man- 
ner as  she  may  deem  best,"  and  it  was  held  to  be  an  unrestricted 
po.ver  and  to  vest  a  fee. 
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Id  the  oase  in  hand  the  testator^  Nicholas  Fabian^  further 
shows  his  intent  to  give  his  wife  unlimited  power  to  make  an 
absolute  disposition  of  the  property^  for  he  predicates  the  first 
limitation  over  upon  the  condition  that  his  wife  should  continue 
tn  the  use,  occupation  and  ownership  of  the  said  house  and  lot 
<&c.  until  her  death,  thus  showing  that  he  recognized  the  possi- 
bility that  by  the  exercise  of  the  unlimited  power  he  had  pre- 
viously in  his  will  given  her  she  might,  before  her  death,  have 
ceased  to  be  the  owner. 

I  think  the  true  construction  of  Nicholas  Fabian's  will  must 
be  that  the  general  devise  to  Elizabeth  shall  be  considered,  with 
the  unlimited  power  given  her  to  dispose  of  the  property,  to  have 
vested  in  her  a  fee-simple  estate  in  the  mortgaged  premises ;  that 
the  limitations  over  to  the  children  of  Nicholas  of  the  house  <&c. 
and  of  the  rents  are  void,  because  inconsistent  with  the  devise  to 
Elizabeth,  under  the  doctrine  fully  stated  in  the  cases  above 
cited ;  that  both  the  complainant's  mortgages  are  therefore  valid 
liens  upon  a  fee-simple  estate  in  the  mortgaged  premises ;  that 
the  defendant  Peter  Fabian  took  no  estate  under  the  will  of 
Nicholas  Fabian  because  the  limitation  over  to  Peter  and 
Nicholas'  other  children  was  void,  being  inconsistent  with  the 
devise  in  fee  to  Elizabeth,  and  Peter  took  nothing  as  heir  of 
Nicholas  because  Nicholas  had  by  his  will  devised  his  whole 
estate  to  Elizabeth,  but  on  the  death  of  his  mother  (Elizabeth) 
Peter  did  take,  by  descent  from  her,  an  undivided  one-third  part 
of  her  fee-simple  estate  in  the  mortgaged  premises,  subject  to  the 
complainant's  two  mortgages  and  also  subject  to  the  exercise  of 
the  power  of  sale  created  in  Elizabeth's  will. 

The  estate  of  Elizabeth,  the  mortgagor,  being  shown  to  have 
been  a  fee-simple  at  the  time  of  making  the  complainant's  mort- 
gages, it  is  of  no  significance  whether  she  had,  under  the  power 
to  "  dispose  of  the  said  house  "  Ac.  "  as  she  may  think  proper," 
given  her  by  Nicholas'  will,  authority  to  make  a  valid  mortgage 
on  the  premises,  considering  that  authority  to  have  been  merely 
a  power  and  not  efiective  to  define  the  estate  given. 

It  was  argued  that  this  was  but  a  power  to  sell,  and  that  a 
power  to  sell  did  not  necessarily  give  a  power  to  mortgage,  and 
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that  iu  this  case  the  will  of  Nicholas  could  not  be  construed  to 
give  the  latter  power. 

If  the  question  arose  in  the  case,  I  should  hesitate  to  hold  that 
a  power  to  dispose  of  property  as  the  donee  may  think  proper, 
with  no  direction  as  to  any  disposition  to  be  made  of  the  pro- 
ceeds arising  from  such  disposal,  is  limited  in  its  exercise  to  the 
making  of  a  sale  only.  The  donor  authorizes  a  disposition  to 
be  made  of  the  land ;  he  does  not  limit  the  mode  in  which  the 
power  may  be  exercised  nor  the  extent  of  the  estate  which  may 
be  created  under  it ;  and  if  the  donee  does  unlimitedly  exercise 
the  power  so  that  she  ceases  to  be  the  owner  of  the  property 
thereby,  the  testator  gives  to  no  one  the  right  to  call  upon  her  or 
lier  estate  to  account  for  the  proceeds. 

By  the  authorization  to  the  donee  to  dispose  of  the  property 
'^  as  she  may  think  proper,^'  it  may  be  forcefully  claimed  that 
the  donor  of  the  power  referred  the  selection  of  the  mode  of  dis- 
posal, whether  by  sale,  mortgage^  lease  or  otherwise,  to  the  dis- 
cretion of  the  donee,  and  that  the  making  of  the  complainant's 
mortgages  by  the  donee  was  thought  by  her  to  be  a  proper  exer- 
cise of  the  power  of  disposition. 

I  do  not  consider  it  to  be  necessary  to  determine  this  point, 
inasmuch  as  the  weight  of  authority  seems  to  settle  the  primary 
question  in  favor  of  the  complainant. 

I  will  advise  a  decree  in  favor  of  the  complainant  in  accord- 
ance with  the  views  above  expressed. 
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Alexander  T.  McGill,  Obdinary. 


Eliza  Koeqel  and  Julia  Heinz 

V, 

Henry  W.  Egner  and  John  F.  Zimmerman  et  al. 

1.  Inebriety,  though  long  continued  and  resulting  oocanonallj  in  temporary 
insanity,  does  not  require  proof  of  lucid  intervals  to  give  validity  to  the  acts 
of  the  drunkard,  as  is  required  where  general  insanity  is  proved,  consequently, 
where  habitual  intoxication  is  shown,  there  will  be  no  presumption  that  in- 
capacitating drunkenness  existed  at  the  time  of  making  the  will. 

2.  If  it  be  conceded  that  bona  fide  attempts  to  commit  suicide  and  accom- 
plishment of  suicide  manifest  a  deranged  mind,  it  will  not  follow  that  such 
derangement  is  inconsistent  with  ability  to  make  a  wilL  It  may  ezbt  with 
testamentary  capacity. 
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3.  Proof  of  mere  attempts  to  commit  suicide  and  suicide,  without  more, 
exhibit,  at  best,  but  a  temporary  mental  affliction,  having  no  reference  to 
antecedent  or  subsequent  periods  of  time. 

4.  Where  a  vrili  in  English  was  drawn  for  a  Grerman,  who  pooessed  little 
familiarity  with  the  English  language  and  was  habitually  intoxicated,  by  his 
partner  in  business,  who  supervised  the  execution  of  the  will  and  took  sub- 
stantial benefit  under  it,  the  courts,  upon  allugation  of  fraud  or  undue  in- 
fluence in  the  production  of  the  instrument,  will  look  upon  such  circumstances 
as  indicia  of  fraud  or  undue  influence,  and  will  suspiciously  weigh  those  cir- 
cumstances in  reaching  its  conclusion  upon  the  issue  whether  the  instrument 
was  the  product  of  fraud  or  undue  influence.  K  they  be  not  enough  to  raise  a 
presumption  against  the  instrument  they  will,  at  least,  induce  a  suspidoos 
scrutiny. 

On  appeal  from  a  decree  of  the  Essex  county  orph^mi)  court, 
which,  upon  proof,  in  solemn  form  {per  testes)^  of  a  paper  pur- 
porting to  be  the  last  will  of  August  Meis,  aflSrmed  the  prior 
admission  of  that  paper  to  probate  as  such  will  by  the  surrogate 
of  Essex  county. 

Jfcfr.i  Charles  Boroherling  and  Mr,  Schuyler  B.  Jaeksorif  for  the 
appellants. 

Mr.  William  B.  Guild,  for  the  respondents. 

The  Ordinaby. 

August  Meis  was  by  birth  a  German,  and  by  occupation  a 
tanner.  For  many  years  before  his  death  he  lived  in  the  city 
of  Newark  and  carried  on  business  there.  He  committed  suicide 
by  shooting  himself,  in  the  yard  of  his  factory,  on  the  23d  of 
August,  1894,  leaving  him  surviving,  as  the  natural  objects  of 
his  bounty,  his  widow  and  three  children  by  a  former  wife,  a 
son  and  two  daughters.  The  daughters  were  the  contestants 
below  and  are  the  appellants  here. 

The  documents  in  dispute  are  a  will,  dated  on  the  2l8t  of 
Decemt)er,  1892,  and  a  codicil  thereto,  dated  on  the  26th  of 
September,  1893. 

They  are  impeached  by  the  appellants  upon  the  grounds— ^'«<, 
that  the  testator  was  mentally  incapable  of  making  them  when 
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they  were  respectively  executed;  and  second^  that  he  was  unduly 
influenced  to  make  them,  or  they  were  fraudulently  imposed 
upon  him,  by  Henry  W.  Egner,  his  business  partner. 

With  the  exception  of  the  signatures  of  Meis  and  the  sub- 
scribing witnesses,  the  documents  are  in  the  handwriting  of 
Egner,  who,  by  them,  is  appointed  one  of  their  executors,  and, 
indirectly,  is  made  the  recipient  of  other  benefit  and  advantage, 
to  which  I  will  presently  refer. 

The  proofs  show  that  although  Meis  could  speak  English  and, 
with  some  difficulty,  read  and  write  it,  he  was  familiar  with  and 
habitually  used  the  Grerman  language.  About  eight  years  be- 
fore his  death  he  entered  into  partnersliip  with  Egner  in  the 
business  of  conducting  a  tannery  in  Newark,  which  furnished 
employment  for  some  thirty  or  forty  men  and  was  a  prosperous 
and  paying  concern.  His  principal  occupation  in  that  business 
was  the  superintendency  of  the  manufacturing  and  the  sale  of 
the  products  of  the  factory,  while  Egner,  who  was  more  pro- 
ficient in  the  English  language,  did  the  office  work — that  is, 
kept  the  books,  carried  on  the  necessary  correspondence  and 
attended  principally  to  the  financial  part  of  the  business.  The 
proofe,  however,  show  that  at  times  Meis  was  obliged  to  per- 
form Egner's  duties  and  that  he  possessed  a  sufficient  knowledge 
of  English  to  do  so. 

For  fifteen  or  twenty  years  prior  to  his  death  Meis  was 
addicted  to  the  excessive  use  of  intoxicating  liquors,  so  that  he 
was  frequently  drunk  and  occasionally  remained  so  for  days  at  a 
time.  In  that  condition,  at  home,  he  was  irritable,  violent  and 
destructive,  acting  sometimes  as  though  bereft  of  his  reason. 
His  daughters  say  that  at  times  he  would  be  so  violent  that  his 
family,  in  fear,  would  fly  from  the  house,  and  he  would  break 
the  dishes  and  furniture,  and  that  once,  while  in  that  condition, 
he  was  so  far  demented  as  to  remove  his  clothing  and  put  it  in 
the  stove  to  burn.  One  of  his  daughters  thinks  that  his  drunken 
sprees  would  average  three  a  week.  The  other  says,  generally, 
that  he  was  constantly  drinking  and  for  years  had  been  a  brute. 
It  is  testified  also  by  the  daughters,  in  the  vague  and  general 
terms  which  characterize  the  ^eater  part  of  their  testimony,  that 
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upon  several  occasions  he  attempted  to  take  bis  own  life.  This 
testimony  fails  to  give  the  particulars  of  those  several  attempts 
or  any  account  of  the  causes  which  led  to  them.  The  approxi- 
mate dates  of  two  only  of  the  attempts,  both  by  hanging  him- 
self, are  stated,  one  immediately  afler  the  death  of  his  firet  wife 
and  the  other  about  two  years  before  his  own  death.  It  does 
not  appear  whether  or  not  the  attempts  at  suicide  and  the 
accomplished  suicide  were  referable  to  present  intoxication  or  to 
nervous  despondency  attendant  upon  recovery  from  some  con- 
tinued debauch  or  to  other  causes.  That  they  were  attributable 
to  his  habits  is  probable,  for  Mrs.  Heinz  says  that  his  oonditioD 
was  caused  by  "  only  drinking ;  it  was  nothing  but  drinking." 

It  is  admitted  by  the  appellants  that  their  father,  when  sober, 
was  an  industrious  and  competent  business  man. 

It  is  not  shown  what  his  relations  with  his  son  were.  His 
daughters  complain  of  him  as  having  been  brutal  at  home,  aod 
Mrs.  Heinz  says,  vindictively  perhaps,  that  after  the  death  of 
his  wife,  several  years  before  the  will  was  made,  he  became  so 
debased  as  to  propose  to  her  that  she  lead  an  incestuous  life  with 
him.  She  adds  that  she  recounted  this  proposition  of  her  father 
to  a  neighbor  and  to  his  second  wife,  and  thus,  possibly,  she  dis- 
closes a  reason  why  the  father  may  have  limited  his  bounty  to 
her  and  her  sister. 

The  daughters  both  married,  and  when  the  will  was  made 
were  living  with  their  respective  husbands. 

By  the  disputed  will  Meis  bequeaths  $2,000  to  each  of  bis 
daughters  and  $1,000,  with  his  household  effects,  to  his  widow, 
and  devises  to  his  son,  August  Meis,  Jr.,  all  his  real  estate  and 
bequeaths  to  him  his  half  interest  in  the  tannery  business  of 
Meis  &  Egner,  requiring  the  son,  however,  to  share  the  home- 
stead equally  with  the  testator's  widow  and  pay  her  $4  each 
week  during  her  life,  and  to  pay  all  taxes,  insurance,  water 
rents,  assessments  &c.  imposed  upon  the  homestead.  He  also 
prohibits  the  son  from  mortgaging  and  selling  the  homestead, 
and  provides  that  at  the  death  of  the  son  the  homestead  shall 
go  to  his  children,  and,  if  he  should  not  leave  a  child  or  chil- 
dren, to  the  children  of  the  testator's  daughters. 
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Doabt  is  expressed  whether  the  latter  proviso  is  not  applicable 
also  to  the  basiness  real  estate. 

The  testator  was  the  owner  not  only  of  one-half  of  the  busi- 
ness of  Meis  &  Egner,  but  also  of  one  undivided  half  of  the  real 
€8tate  which  constituted  the  tannery  plant. 

Another  important  feature  of  the  will  is  that  it  enjoins  the 
son  to  become  the  partner  of  Egner  in  the  father^s  place  and  to 
continue  the  tannery  business,  and  forbids  kim  to  sell  his  interest 
in  the  tannery  real  estate  without  the  consent  of  Egner. 

Egner  and  John  F.  Zimmerman  are  appointed  the  executors 
of  the  will. 

The  codicil  states  that  on  the  4th  of  April,  1893,  the  testator 
psLid  his  widow  $1,000  and  that  therefore  the  bequest  of  that 
sum  to  her  in  the  will  is  revoked. 

The  proofs  do  not  disclose  the  value  of  the  properties  left  to 
the  son,  but  from  their  description  enough  appears  to  satisfy  me 
that  his  share  in  the  estates  was  much  greater  in  value  than  the 
I^acies  to  his  sisters,  even  t)iough  the  charge  upon  it  in  behalf 
of  the  widow  and  his  limited  and  incomplete  estate  be  taken  into 
consideration. 

It  does  not  appear  that  fixed  mental  disease  resulted  to  Meis 
from  his  habitual  and  excessive  use  of  intoxicants^  nor  does  a 
presumption  to  that  efiect  arise  either  from  the  proof  of  his 
habits  or  from  such  proof  coupled  with  the  testimony  that  at 
times  he  attempted  to  commit  suicide  and  eventually  did  take 
his  own  life. 

It  is  established,  by  abundant  authority,  that  inebriety,  though 
long  continued  and  resulting  occasionally  in  temporary  insanity, 
does  not  require  proof  of  lucid  intervals  to  give  validity  to  the 
acts  of  the  drunkard,  as  is  required  where  general  insanity  is 
proved,  consequently  where  habitual  intoxication  is  shown  there 
will  be  no  presumption  that  incapacitating  drunkenness  existed 
at  the  time  of  making  the  will.  Such  a  condition  at  that  time 
must  affirmatively  appear,  or  the  presumption  of  capacity  will 
prevail.     Lee's  Ccm,  1  Dick,  Ch.  Rep.  193,  200. 

*'  It  is  not  the  law,"  said  Chief-Justice  Denio,  in  P^h  v.  Cary, 
^7  N.  Y.  9j  23 J  "that  a  dissipated  man  cannot  make  a  contract 
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or  execute  a  will,  nor  that  one  who  is  in  the  habit  of  excessive 
indulgence  in  strong  drink  must  be  wholly  free  from  its  influ- 
ence when  performing  such  acts.  If  fixed  mental  disease  has 
supervened  upon  intemperate  habits,  the  man  is  incompetent  and 
irresponsible  for  his  acts.  If  he  is  so  excited  by  present  intoxi- 
cation as  not  to  be  master  of  himself,  his  l^al  acts  are  void^ 
though  he  may  be  responsible  for  his  crimes.^' 

This  judicial  utterance,  I  think,  is  an  excellent  epitome  of  the 
conclusion  of  the  courts  upon  this  subject  I  have  had  occasion 
to  apply  to  it  in  cases  which  I  have  heretofore  been  called  upon 
to  decide.  Bannister  v.  Jackson,  18  Stew.  Eq,  70^ ;  8.  C.  on 
appeal,  1  Dick.  Ch.  Rep.  693;  Fluck  v.  Rea,  6  Dick.  Ch.  Rep. 
eSS;  S.  C.  <m  appeal,  6  Dick.  Ch.  Rep.  6S9. 

We  generally  attribute  the  act  of  self-destruction  to  a  morbid 
condition  of  the  mind,  which  may  be  either  fixed  insanity  or  a 
temporary  surrender  of  reason.  It  is  regarded  as  being  in  the 
latter  condition  where  the  object  of  the  intended  suicide  is  to  secure 
relief  from  present  pains,  either  in  realization  of  affliction  (mental 
or  physical),  disgrace  or  disaster,  or  where  the  impelling  cause 
is  the  apprehension  of  such  evils,  for  we  cannot  believe  that  a 
mind  can  be  in  normal  health,  even  though  it  be  cowardly  and 
skeptical  as  to  the  future,  if  it  accepts  the  uncertainty  of  the  state 
after  death  as  a  relief  from  present  mental  or  physical  suffering. 
But  this  latter  species  of  mental  derangement,  if  it  can  be  said 
to  exist,  ^^  may  be  and  frequently  is  consistent,''  as  was  said  by 
Chief-Justice  Parker  in  Brooks  v.  Barrett,  7  Pick.  94,,  "  with 
the  exercise  of  usual  discretion  in  the  management  and  disposi- 
tion of  property;  indeed,  the  power  of  reasoning  upon  other 
subjects  may  be  wholly  unimpaired.  The  law  does  not  consider 
the  act  of  suicide  as  conclusive  evidence  of  insanity.  On  the 
contrary,  it  is  held  as  a  crime  unless  insanity  be  proved.''  And 
more  than  this,  it  is,  in  its  very  nature,  transitory,  and  the  proof 
of  its  existence,  by  mere  proof  of  an  attempt  at  suicide,  or  of  the 
act  of  suicide  itself,  by  no  means  establishes  its  existence  at  an 
antecedent  or  subsequent  period  of  time.  No  presumption  of 
fixed  or  lasting  mentol  aberration  arises  upon  such  proof. 

This  case  presents  a  man  who,  during  and  aftor  protracted 
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excessive  indulgence  in  the  use  of  intoxicating  liquors,  in  aU 
probability  suffered  from  great  nervous  prostration  and  corre- 
sponding mental  despondency.  It  may  be  (the  proofs,  as  I  have 
said,  do  not  give  any  information  upon  the  subject)  that  he  was 
in  this  condition  when  his  attempts  at  suicide  and  self-destruc- 
tion occurred.  It  is  well  known  that  speedy  and  complete  recov- 
ery may  follow  such  condition. 

It  follows  that  the  burden,  in  this  case,  was  upon  the  contest- 
ants to  establish  incapacitating  temporary  insanity  or  drunken- 
ness in  Meis  at  the  very  times  when  the  will  and  codicil  were 
made.  ElUnton  v.  Brichj  17  Stew.  Eq,  164,  ^58;  Let^B  Caae^ 
1  Dick.  Ch.  Rep.  19i,  201;  Fluoh  v.  Rea^  6  Dick.  Ch.  Rep. 
ess,  SS4;  Sanderson  v.  Sanderson,  7  Dick.  Ch.  Rep.  ^^5,  261. 
That  they  have  failed  to  bear  that  burden  is  too  dear  to  admit 
of  discussion.  They  did  not  attempt  it.  But  on  the  other  side 
the  subscribing  witnesses  produced,  and  Mr.  Egner,  relate  par- 
ticularly that  which  occurred  at  the  execution  of  the  will  and 
codicil,  and,  if  the  witnesses  speak  truly,  exhibit  the  testator  to 
liave  been  at  such  times  in  full  possession  of  his  faculties. 

Passing  to  the  insistment  that  the  will  and  codicil  were  the 
products  of  undue  influence  or  fraud,  we  find  the  contention  to 
be  based  upon  the  participation  of  Egner  in  the  preparation  of 
the  papers  and  the  advantages  he  derives  from  them.  Both  the 
papers  were  drawn  by  him.  They  were  both  executed  under 
his  personal  supervision,  immediately  after  their  preparation. 
He  was  the  only  partner  of  the  testator,  and  as  such,  and  because 
of  his  superior  knowledge  of  the  English  language,  had  a  strong 
hold  upon  the  testator^s  confidence.  The  will  thus  prepared  by 
him  not  only  appointed  Egner  an  executor,  but  required  the 
testator's  son  to  immediately,  upon  his  father's  death,  enter  into 
partnership  with  him  so  that  the  existing  business  of  the  firm 
*'  shall,"  adopting  the  language  of  the  will,  "  be  carried  on  with- 
out delay,  hindrance  or  interruption  of  any  person  or  persons 
whomsoever,"  and  forbade  the  son  selling  any  part  of  the  busi- 
ness property,  except  by  Egner's  consent. 

These  circumstances  are  usually  reckoned  among  the  indicia 
of  undue  influence  and  fraud,  and  excite  suspicions,  especially 
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in  case  of  a  testator  who  suffers  from  some  mental  or  physical 
infirmity  which  renders  him  an  apt  subject  for  imposition.  Here 
the  appellants  point  to  the  habits  of  Meis  and  to  his  lack  of 
familiarity  with  the  English  language  and  to  proof  that  he  had 
some  difficulty  in  hearing. 

The  circumstances  certainly  arouse  suspicion  and  demand 
their  critical  consideration  by  the  court,  though,  in  view  of  otlier 
circumstances  in  the  case,  they  do  not  appear  to  be  strong  enough 
to  raise  a  presumption  against  the  instrument. 

Mr.  Egner  was  sworn  as  a  witness  in  this  court.  He  has 
been  r^istrar  of  deeds  for  Essex  county  and  appears  to  be  a 
man  of  fair  intelligence.  He  says  that  he  was  accustomed  to 
occasionally  draw  wills ;  that  Meis  first  requested  him  to  draw 
the  will  in  question  and  later  the  codicil ;  that  some  time  before 
the  will  was  prepared  Meis  instructed  him  as  to  its  contents, 
and  that  after  it  was  drawn,  on  the  morning  of  its  execution  he 
and  Meis  went  over  it,  Egner  reading  it,  paragraph  by  para- 
graph, in  both  English  and  German,  so  that  Meis  as  perfectly 
understood  it  as  Egner  did ;  that  Meis  wished  his  son  to  become 
Egner's  partner,  and  that  Egner  stipulated  that  if  the  son  should 
become  his  partner  neither  partner  should  sell  without  the  con- 
sent of  the  other,  and  that  thereupon  Meis  said  that  it  was  his 
desire  that  his  son  should  not  have  power  to  sell  without  the 
consent  of  Egner  because  there  was  a  rumor  that  a  railroad  com- 
pany, named,  desired  to  buy  the  tannery  property,  and  as  the 
son  was  young  and  inexperienced  he  might  be  induced  to  sacri- 
fice his  interest  if  he  had  full  power  to  sell,  and  upon  such  dis- 
cussion the  restriction  upon  the  son's  power  to  sell  was  adopted. 

If  Mr.  Egner  is  believed,  the  will  was  the  deliberate  and  free 
act  of  Meis,  upon  a  full  understanding  of  the  instrument,  and 
when  it  was  executed  Meis  was  in  full  possession  of  his  faculties. 

I  think  that  I  should  believe  this  witness  not  only  because  his 
narration  is  apparently  candid,  but  because  the  contestants  them- 
selves satisfy  me  that  their  father,  at  least  in  a  general  way,  un- 
derstood the  will.  Mrs.  Koegel  says  that  eight  or  ten  weeks 
before  his  death — that  is,  a  year  and  a  half  after  the  will  was 
made — ^lier  father  was  at  her  house  and  there  complained  that 
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his  son  did  not  take  an  interest  in  his  (the  &ther's)  business,  and 
did  not  do  right  by  him,  and  therefore  he  would  not  do  all  for 
one  child  but  would  treat  them  equally ;  and  Mrs.  Heinz  says 
that  two  or  three  months  before  his  death  her  father  came  to  her 
house  in  a  state  of  intoxication  and  said,  as  I  interpret  her  mean- 
ing, that  he  had  made  his  will  but  was  going  to  make  it  over 
again  and  give  equal  shares  of  his  property  to  his  children. 
Her  language  is,  "  he  was  intoxicated,  very  full,  and  said  he  was 
going  to  make  equal  shares ;  that  he  had  made  his  will  but  was 
going  to  make  it  all  an  equal  share."  She  adds  that  he  said  his 
son  was  not  fit  to  conduct  a  tannery. 

It  is  inferable  from  these  declarations  that  he  had  become,  at 
least  temporarily,  dissatisfied  with  and^disappointed  in  his  son, 
and  that  he  contemplated  the  abandonment  of  previous  testa- 
mentary intentions  which  gave  the  son  his  tannery  interest  and 
made  the  division  of  his  estate  among  his  children  unequal. 

More  than  this,  the  execution  of  the  codicil  nine  months  after 
the  execution  of  the  will,  manifests  a  knowledge  of  the  pro- 
visions of  the  former  instrument  in  favor  of  his  wife.  The 
evidence  of  the  witnesses  as  to  the  verity  of  the  codicil  as  his  act 
is  corroborated  by  the  production  of  the  check  with  which  the 
$1,000  was  paid  to  his  wife. 

Undoubtedly  the  provisions  of  the  will  that  the  son  should 
take  his  place  in  the  firm  of  Meis  &  Egner  and  that  the  busi- 
ness should  continue  without  interruption  was  advantageous  to 
Egner,  but  it  possessed  also  the  same  advantage  for  the  son. 
Moreover,  there  is  nothing  which  shows  that  Egner  ever  abused 
the  confidence  of  his  partner.  On  the  contrary,  the  proof  is 
that  he  tolerated  the  drunkenness  of  Meis,  and  instead  of  taking 
advantage  of  it  for  his  own  gain,  in  all  probability,  by  his 
fidelity  to  his  partner's  interests,  saved  his  estate  for  him.  Hence 
it  is  not  surprising  that  that  partner  made  him  an  executor  of 
the  will.  These  considerations,  I  think,  overcome  the  suspicions 
engendered  by  the  terms  of  the  will  and  the  participation  of 
Egner  in  its  execution. 

I  am  satisfied  that  the  disputed  documents  were  properly 
admitted  to  probate,  and  will  aflBrm  the  decree  of  the  orphans 
court. 
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Geobge  Carey  and  James  Montross,  executors  of  the  will 
of  James  Carey,  deceased, 


Jennings  A.  Monroe  and  Laura  J.  Francisco,  executor 
and  executrix  of  the  will  of  Sarah  Ann  Carey,  deceased. 

1.  The  "family"  of  a  decedent  does  not  take  title  to  the  reservation  which 
is  contemplated  in  the  fifty-second  section  of  the  Orphans  Court  act  {lUr,  p, 
769)  until  selection  shall  be  made  as  the  statute  requires. 

2.  Where,  by  his  will,  a  decedent  has  directed  the  payment  of  his  debts  and 
has  bequeathed  and  devised  the  entire  remainder  of  his  estate,  a  reservatioQ 
under  the  fifty-second  section  of  the  Orphans  Court  act  will  conflict  with  the 
will,  and  hence  cannot  be  had. 

3.  An  exception  to  the  account  of  executors  must  make  objection  to  the  jos- 
ness  of  the  account  in  charge  or  discharge,  and  not  merely  seek  the  recovery 
of  a  demand  from  the  estate. 


On  appeal  from  a  decree  of  the  Passaic  county  orphans  court 

James  Carey,  while  residing  with  his  wife  in  Passaic  county, 
on  the  28th  of  April,  1892,  died  testate.  By  his  will,  which 
was  dated  three  days  before  his  death,  he  directed  his  executors 
to  pay  his  debts  and  funeral  expenses,  gave  to  two  grandchildren 
each  $50,  devised  and  bequeathed  the  remainder  of  his  estate, 
real  and  personal,  to  his  eight  children  in  equal  shares,  and  ap- 
pointed executors  with  power  to  sell  his  real  estate.  No  provi- 
sion for  the  wife  was  made  by  the  will,  nor  was  she  mentioned 
in  it.  The  wife,  Sarah  Ann  Carey,  survived  Mr.  Carey  six 
days,  dying  on  the  4th  of  May,  1892,  leaving  a  will  which  dis- 
poses of  her  estate.  On  the  13th  of  May,  in  the  same  year,  the 
will  of  Mr.  Carey  was  admitted  to  probate  by  the  surrogate  of 
the  county  of  Passaic,  and  on  the  same  day  an  inventory  and 
appraisement  of  his  personal  estate,  made  by  appraisers  who 
were  not  appointed  by  the  surrogate,  was  proved  before  the  sur- 
rogate. On  May  27th,  in  the  same  year,  the  will  of  Sarah  Ann 
Carey  was  proved,  and  later  the  executors  thereof  inventoried 
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her  personal  estate^  including  therein  $200  which  they  claim  is 
due  to  them  from  the  estate  of  James  Carey  in  virtue  of  the 
statute  {Rev.  p.  76i  §  5^),  the  payment  of  which  they  subse- 
quently demanded  from  the  executors  of  the  will  of  James  Carey. 
The  money  so  demanded  was  not  paid.  Later  the  executors  of 
the  will  of  James  Carey  filed  their  account,  in  which  they  asked 
credit  for  debts  of  the  decedent  and  legacies  bequeathed  by  his 
will  which  they  had  paid,  and  also  for  the  payment  of  moneys 
in  partial  distribution  of  the  remainder  of  his  estate  according  to 
the  terms  of  his  will,  and  exhibited  a  balance  exceeding  $200 
for  further  distribution  under  the  will,  but  in  which  account 
they  did  not  make  any  reference  to  the  $200  demanded  by  the 
executors  of  Mrs.  Carey.  To  that  account  the  executors  of  Mrs. 
Carey's  estate  excepted  upon  the  ground  that  the  accountants 
had  refused  to  reserve  goods  and  chattels,  moneys  and  effects  of 
the  estate  of  James  Carey,  to  the  value  of  $200,  for  the  use  of 
their  testatrix,  and  had  refused  to  pay  that  sum  to  them  afler 
her  decease. 

The  orphans  court  sustained  the  exception  and  decreed  that 
$200  be  paid  from  the  estate  of  James  Carey  to  the  executors  of 
his  wife's  will.     From  this  decree  the  appeal  considered  is  taken. 

Mr.  John  W.  Griggs,  for  the  appellants. 
Mr.  Eugene  Emley,  for  the  respondents. 

The  Ordinaby. 

The  appeal  presents  two  questions— ^r«<,  whether  by  excep- 
tion, like  that  which  is  now  considered,  to  the  account  of  execu- 
tors or  administrators,  the  statutory  reservation  for  the  family 
of  a  decedent  may  be  enforced,  and,  if  so,  second,  whether  Mrs. 
Carey  took  a  title  or  right  to  $200  of  her  husband's  estate  which 
survives  to  her  representatives. 

The  statute  {Rev.  p.  762  §  62)  is  a  growth  from  the  statutes 
respecting  executions,  in  pursuance  of  a  legislative  policy  that 
neither  a  living  debtor  with  a  family,  nor  the  family  of  a  deceased 
debtor,  resident  with  him  in  this  state  at  his  death,  shall,  with- 
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out  his  express  assent,  be  liable  to  be  wholly  impoverished  by 
the  payment  of  his  debts.  It  provides  that  the  wearing  apparel 
of  any  person  who  shall  die,  leaving  a  family  resident  in  this 
state,  and  goods  and  chattels,  moneys  and  effects  of  his  estate  to 
the  value  of  $200,  shall  be  reserved  to  and  for  the  use  of  his 
family  against  all  creditors  and  before  any  distribution  or  other 
disposition  thereof.  It  makes  it  the  duty  of  the  executor  or 
administrator  to  apply  to  the  surrogate,  who  is  to  appoint  two 
discreet  and  judicious  persons  not  interested  in  the  estate  and  not 
of  kin  to  the  widow  or  children,  who  are  to  be  sworn  to  truly 
value  the  property,  and  who  shall  proceed  to  inventory  and  ap- 
praise all  the  goods  and  chattels,  moneys  and  effects  of  which 
the  decedent  died  possessed.  It  provides  also,  following  the 
language  of  the  act,  that 

'^  the  widow  of  the  deceased,  or  his  executor  or  administrator,  may  select  from 
such  inventory,  goods  and  chattels,  moneys  and  effects  to  the  value  of  two  hun- 
dred dollars,  and  annex  to  said  inventory  a  list  thereof;  and  the  goods  and 
chattels,  moneys  and  effects  so  selected  shall  thereupon  become  the  property 
of  the  said  fEunily  and  remain  for  their  use." 

The  next  section  of  the  statute  defines  those  who  shall  consti- 
tute the  family  entitled  to  the  benefit  of  section  52,  to  be  the 
widow  and  child  or  children,  who  shall  reside  in  the  family  of 
the  person  dying  at  his  death,  and  adds  that  nothing  in  section 
52  "  shall  be  permitted  to  conflict  with  the  provisions  of  any 
last  will." 

It  is  observed  that  the  apparel  of  the  decedent  and  the  |200 
in  value  of  his  personal  estate  are  to  be  reserved  against  creditors 
and  prior  to  any  distribution  or  other  disposition  of  the  estate^ 
if  the  reservation  does  not  conflict  with  the  provisions  of  his 
will.  The  statute  contemplates  that  this  reservation  for  the 
family,  if  due,  shall  be  the  first  disposition  of  any  part  of  the 
assets  of  the  estate.  The  object  of  an  executor's  or  administra- 
tor's accounting  is  to  determine  the  amount  of  money  with  which 
he  is  chargeable.  That  amount  is  the  balance  in  his  hands  after 
all  proper  charges  shall  be  made  against  him,  and  he  shall  be 
credited  with  all  lawful  allowances.     The  office  of  an  exception 
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to  an  account  is  to  question  the  justness  of  the  account  in  failure 
to  charge  or  in  the  discharge  sought.  The  requirement  of  the 
statute,  that  the  executor  shall  make  reservation  for  the  family 
against  creditors  and  before  any  distribution  or  disposition  of 
the  estate,  while  uncomplied  with,  perhaps  disentitles  him  to 
any  discharge  from  his  receipts  because  of  payment  to  creditors 
or  distribution  until  that  duty  shall  be  performed,  and  it  may 
be,  and,  I  think,  is  true,  that  the  family,  therefore,  is  interested 
in  the  estate  and  settlement  of  the  account  to  the  extent  at  least 
of  this  right,  and,  for  the  absolute  security  of  the  reservation, 
should  be  permitted  to  except  to  any  allowance  being  made  to 
the  accountant  for  payments  to  creditors  or  for  distribution  or 
other  disposition  of  the  estate  until  the  reservation  shall  be  made. 
But  the  exception  considered  does  not  object  to  the  account  in 
any  particular.  It  does  not  either  insist  upon  charge  or  object 
to  the  discharge  which  the  accountants  seek.  It  merely  objects 
that  a  duty  remains  unperformed  and  impliedly  seeks  to  enforce 
performance  of  that  duty  through  payment  of  money.  Although 
called  an  exception  to  the  account,  it  is  in  reality  a  demand  that 
the  executors  may  be  required  to  do  their  duty  by  paying  a  sum 
of  money  to  the  exceptants.  Any  creditor,  with  equal  propriety, 
might,  by  similar  exception  to  the  executors'  account,  demand 
the  payment  of  his  claim  and  seek  to  have  its  validity  estab- 
lished. That  the  orphans  court  regarded  it  as  a  mere  money 
demand  is  manifested  by  the  decree  appealed  from,  that  the 
accountants  pay  mopey.  I  think  that  the  exception,  in  the  form 
in  which  it  was  presented,  should  not  have  been  allowed. 

But  I  think  that  I  should  not  rest  the  reversal  of  the  decree 
upon  this  ground  alone.  The  merits  of  the  main  controversy 
between  the  parties  may  and  should  be  settled,  'if  he  provision 
of  the  fifty-second  section  of  the  statute  is  the  establishment  of  a 
pure  bounty  of  the  law  for  the  preservation  of  the  immediate 
family  of  a  decedent,  presumably  dependent  upon  him,  from  the 
distress  of  extreme  poverty  at  his  death.  It  has  for  its  objects 
defined  individuals  whom  it  intends  to  assist  or  relieve  person- 
ally. It  does  not  purpose  to  augment  the  estate  of  those  in- 
dividuals for  the  benefit  of  others  who  may  be  entire  strangers 
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to  the  decedent.  In  many  cases  the  bounty  is  accorded  at  the 
expense  of  creditors  who  suffer  from  the  insolvency  of  their 
debtor.  It  is  apparent  from  its  scheme  and  the  detriment  it 
may  be  to  creditor,  that  while  the  courts  should  construe  the 
statute  with  sufficient  liberality  to  accomplish  its  charitable  in- 
tent,  they  should  not  be  too  ready,  in  the  absence  of  a  clear 
manifestation  in  the  law  itself  of  a  purpose  to  the  contrary,  to 
give  it  an  interpretation  which  will  tend  to  facilitate  injustice  to 
creditors  for  the  benefit  of  others  than  the  objects  of  the  bounty. 
The  statute  considered,  after  provision  for  inventory,  appraise- 
ment and  selection  for  the  family,  concludes  in  this  language: 
''And  the  goods  and  chattels,  moneys  or  effects  so  selected  shaU 
thereupon  become  the  property  of  said  family  and  remain  for  their 
use."  The  plain  import  of  such  language,  by  force  of  the  words 
"  shall  thereupon  beeome/'  is  that,  upon  the  selection,  that  which 
shall  be  selected,  not  having  theretofore  been  the  property  of  the 
family,  shall  "become  *  *  *  thereupon'^  its  property. 
Before  the  selection  it,  with  the  other  personal  estate,  is  the  prop- 
erty of  the  personal  representative  of  the  decedent  for  the  execu- 
tion of  his  trust  and  therein  primarily  reserved  for  selection  for 
the  use  of  the  family.  Until  the  selection  is  made  and  title  to 
that  which  is  selected  is  thereby  secured  to  the  family,  all  that 
the  family  has  is  a  personal  right  to  take  by  selection  which 
does  not  survive  to  personal  representatives.  It  is,  perhaps, 
otherwise  as  to  the  wearing  apparel,  which  is  not  dependent  upon 
the  selection  (Mitcham  v.  Moore^  73  Ala,  5^),  but  with  that  I 
do  not  now  deal. 

In  reaching  this  conclusion  I  have  examined  many  of  the 
adjudications  of  other  states  upon  statutes  having  a  similar  gen- 
eral object.  They,  of  course,  vary  with  the  terms  of  the  statutes 
passed  upon,  many  of  which,  without  doubt,  contemplate  the 
absolute  bestowal  of  the  bounty  at  the  death  of  the  owner  of  the 
estate.  I  have  not  been  referred  to,  nor  have  I  found,  a  case 
upon  the  statute  exactly  like  our  own.  The  principal  value  I 
have  derived  from  the  cases  is  in  the  reasoning  upon  which  their 
resjjective  conclusions  are  based.  From  a  class  of  them,  dealing 
with  statutes  which  require  some  action  to  ascertain  the  bounty. 
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sach  as  an  allowance  by  a  coart,  an  allotment  by  commissioners, 
a  selection,  and  the  like,  I  have  been  satisfied  that  in  the  inter- 
pretation of  statutes  giving  this  boanty  to  the  family  the  courts, 
so  &r  as  the  terms  of  the  statutes  will  admit,  should  &vor  a 
construction  which  will  exten4  the  bestowal  of  the  bounty  only 
to  and  through  the  persons  for  whom  it  is  intended.  Adcana  v. 
AdamSy  10  Meto.  170;  Cox  v.  Brown,  6  Ired.  194;  ^  parte 
Ihtnn,  6S  N.  C.  1S7 ;  Bamum  v.  Boughton,  66  Conn.  117; 
litrbox  V.  Fisher,  60  Me.  £36;  Henderson  v.  Tucker,  70  Ala. 
S81;  MUoham  v.  Moore,  mpra;  Harden  v.  Pulley,  79  Ala.  S81. 

In  the  present  case,  before  the  decedent's  will  was  proved  and 
before  an  inventory,  appraisement  and  selection  could  be  made, 
the  widow,  who  constituted  the  family,  died.  I  do  not  think 
that  the  right  she  took  at  the  death  of  her  husband  survived  to 
her  representatives. 

Upon  another  ground  I  reach  the  same  conclusion  upon  the 
merits  of  the  controversy.  * 

It  is  noticed  that  the  will  of  James  Carey  disposes  of  his  en- 
tire estate.  It  directs  the  payment  of  all  his  debts  and  thereby 
indicates  that  he  did  not  mean  that  there  should  be  a  reservation 
against  creditors.  It  gives  two  legacies  and  bequeaths  and  de- 
vises the  entire  remainder  and  residue  of  his  estate  to  his  eight 
children,  who  were  not  living  with  him  when  he  died  and  were 
therefore  not  of  his  family  within  the  meaning  of  section  52  of 
the  statute.  Thus  the  will  undertakes  to  dispose  of  the  whole 
estate.  If  $200  is  to  be  paid  to  the  representatives  of  his  wife's 
estate,  his  will  must,  to  that  extent,  be  defeated.  He  had  the 
right  to  disregard  the  bounty  of  the  statute.  The  law  which 
gives  it  life  says  that  his  will  shall  be  supreme.  The  will  leaves 
nothing  undisposed  of  from  which  the  bounty  can  be  paid.  Does 
there,  under  such  circumstances,  exist  a  conflict  between  the 
legislative  bounty  and  the  will  such  as  the  fifty-third  section 
of  the  statute  contemplates  shall  defeat  the  bounty  ?  I  at  first 
thought  that  perhaps,  in  interpreting  the  provision  of  the  fifty- 
third  section,  the  word  "conflict,''  taken  in  its  sense  of  violent 
active  collision,  should  induce  the  holding  that  the  will  must  ex- 
pfwsly  override  the  bounty  of  the  fifty-second  section,  but  after 
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having  regard  to  the  whole  statute  I  conceive  the  better  opinion 
to  be  that  such  was  not  the  legislative  intent.  I  conclude 
that  if  the  will  disposes  of  the  whole  estate'  the  bounty  is  lost, 
the  word  ^^ conflict'^  meaning  that  the  will  shall  be  supreme 
where  the  complete  execution  of  its  provisions  does  not  admit, 
expressly  or  impliedly,  of  the  bestowal  of  the  bounty.  See 
Mxdford  v.  Mufford,  16  Stew.  Eq.  68,  7S. 

I  am  of  opinion  that  the  decree  appealed  from  should  be 
reversed. 


Henry  A.  Fluck  and  Jaoob  R.  Wert,  executors  of  the 
will  of  Greorge  A.  Rea,  deceased, 

V. 

W.  Howard  Lake,  administrator  pencien^  liU  of  the  estate  of 
Greorge  A.  Rea,  deceased. 

1.  Where  an  administrator  ^pendmU  liie  holds  stock  of  a  railroad  oompanj 
which  he  does  not  need  to  convert  into  money  to  enable  him  to  execute  his 
trust,  he  will  be  justified  in  selling  it  only  when  he  acts  in  so  doing  upon  an 
honest  and  well-founded  apprehension,  predicated  upon  the  exercise  of  reason- 
able care  and  caution,  that  to  longer  hold  it  will  endanger  or  prejudice  the 
estate. 

2.  One  holding  moneys  in  trust,  who  makes  use  of  them  for  his  own  pur- 
poses or  suffers  them*  to  remain  idle  when  they  should  be  invested,  will  be 
charged  interest  upon  them  or  held  accountable  for  the  profits  made  from 
their  use. 

3.  Ck)mmissions  to  an  administrator  will  be  rated  within  statutory  limits  in 
accordance  with  the  actual  pains,  trouble  and  risk  which  his  faithful  per- 
formance of  his  duty  has  caused  him ;  but  no  commissions  will  be  aUowed  to 
him  when  he  makes  use  of  moneys  belonging  to  the  estate  for  his  own  pur- 
poses, and  keeps  meagre  and  inaccurate  accounts,  thereby  involving  the  estate 
in  expensive  litigation.  Nor  will  payment  of  the  charges  of  his  counsel  in 
such  litigation  be  allowed  from  the  estate. 


On  appeal  from  a  decree  of  the  Hunterdon  county  orphans 
court  upon  the  settlement  of  account  of  W.  Howard  Lake  as 
administrator  pending  contest  of  the  will  of  George  A.  Eea, 
deceased. 
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The  appellants  claim  that  the  decree  is  erroneous  because  it 
does  not  charge  the  accountant  a  greater  sum  than  $6,388.25  for 
two  hundred  and  two  shares  of  the  capital  stock  of  the  Lehigh 
Valley  Bailroad  Company  which  he  sold  in  August,  1893,  and 
does  not  charge  him  with  a  greater  sum  than  (362.60  for  inter- 
est upon  moneys  of  the  estate  which  he  suffered  to  lie  idle  or 
used  for  his  private  purposes,  and  because  it  allows  him  $625.97 
for  commissions  as  administrator  and  allows  to  his  counsel  $280 
for  their  services  upon  the  hearings  upon  the  exceptions  which 
were  filed  to  his  account^  and  because  it  allows  to  the  counsel  of 
another  exceptant  than  the  appellants^  Nora  Closterhouse,  $140. 

Mr.  John  A.  BuUook,  for  the  appellants. 

Mr.  John  N.  Voorhees,  for  W.  Howard  Lake. 

The  Oedinary. 

The  evidence  shows  that  the  par  vahie  of  the  stock  of  the 
Lehigh  Valley  Kailroad  Company  was  $50  per  share;  that  in 
June,  1892,  when  the  administrator.  Lake,  inventoried  it  and 
had  its  value  appraised,  it  was  worth  $58.50  per  share ;  that  in 
the  summer  of  1893,  a  dividend  or  dividends  having  been  passed, 
its  value  fell  to  ten  or  twenty  per  cent,  below  par ;  that  during 
the  summer  of  1893  Lake  repeatedly  declared  to  one  of  the  ap- 
pellants that  he  did  not  propose  to  sell  the  stock  but  would  hold 
it  and  turn  it  over  to  the  permanent  representatives  of  the  estate ; 
that  in  May,  1893,  he  contracted  to  purchase  from  one  Casterline 
a  hotel,  at  a  place  called  High  Bridge,  for  $10,000,  $4,000  of 
which  would  be  represented  by  a  mortgage  for  that  amount, 
subject  to  which  Lake  was  to  take  the  property,  and  $6,000  of 
wliich  Lake  was  to  pay  in  cash ;  that  the  time  fixed  for  the  per- 
formance of  this  agreement  to  purchase  was  the  1st  of  Septem- 
ber, 1893;  that  during  July  and  August  Lake  endeavored  to 
borrow  the  $6,000  needed  for  the  cash  payment;  that  on  the 
29th  of  August,  without  previous  conference  with  the  appellants 
or  either  of  them,  the  accountant,  accompanied  by  his  counsel, 
went  to  the  oflBce  of  the  Lehigh  Valley  Railroad  Company,  in 
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Philadelphia^  and  there  consulted  two  gentlemen  whom,  I  infer^ 
were  officers  of  the  companj,  and  after  talking  with  them  and 
being  advised  by  his  counsel  to  sell  the  stodk,  went  to  a  firm  of 
brokers  and  had  it  sold  for  $31.75  a  share,  which  was  its  market 
value  on  that  day ;  that  although  he  had  accounts  as  adminis- 
trator in  two  banks  in  Flemington,  he  deposited  the  brokers' 
check  for  the  proceeds  of  the  sale  of  the  stock,  on  the  31st  of 
August,  in  a  bank  at  Lambertville,  in  his  individual  name,  and 
on  the  same  day  drew  upon  that  bank  his  check,  to  the  order  of 
himself,  for  $5,000  and  had  it  certified  by  the  bank,  and  on  the 
next  day,  September  1st,  took  the  certified  check  to  Clinton  and 
there,  at  the  Clinton  National  Bank,  received  for  it  that  bank'b 
check  for  $5,000,  payable  to  his  own  order,  and  $500  in  cash^ 
which  last-mentioned  check  he  endorsed  to  Casterline  as  part 
payment  for  the  hotel,  and  which  $500  in  cash  he  expended  to 
Casterline  in  buying  personal  property  in  use  at  the  hotel; 
that  the  remainder  of  the  proceeds  of  the  sale  of  stock  was  ap- 
propriated by  him  for  his  own  purposes. 

The  appellant's  argument,  from  these  circumstances,  is  that, 
fistiling  to  borrow  the  $6,000  he  needed  to  enable  him  to  carry 
out  his  agreement  with  Casterline,  Lake  determined  to  sell  the 
stock  he  held  as  administrator  and  use  the  proceeds  of  sale  for 
that  purpose,  and,  at  the  same  time,  to  put  himself  in  position  to 
daim  that  he  exercised  due  care  and  an  honest  discretion  in  the 
sale,  and  thereby  to  justify  his  action  if  it  should  thereafter  be 
questioned,  he  took  with  him  to  Philadelphia  his  counsel  and 
with  his  counsel  went  to -the  railroad  office  to  inquire  about  tbe 
stock ;  also  that,  after  the  sale,  in  order  that  his  use  of  the  pro- 
ceeds of  his  sale  might  not  be  known,  he  deposited  the  brokers^ 
check  in  the  Lambertville  bank,  and  took  from  that  bank  a 
check  which  he  exchanged  at  the  Clinton  bank  for  its  check  and 
$500  in  cash,  and  then  gave  the  check  of  the  Clinton  bank  and 
the  cash  to  Casterline. 

The  circumstances  proved  show  a  measure  of  clandestinity  in 
the  procedure  of  Mr.  Lake,  which  stands  in  marked  antagonism 
to  the  truth  of  his  professions  of  good  faith  and  concern  for  tbe 
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interests  of  his  trust,  and  leads  to  the  belief  that  his  testimony 
is  not  to  be  relied  upon* 

The  inference  which  the  appellants'  argument  invokes  is,  at 
least,  strong  enough  to  create  serious  doubt  as  to  the  good  faith 
of  the  administrator  in  making  the  sale,  and  to  call  for  the  full 
and  clear  disclosure  of  the  information  and  conditions  which  in- 
duced his  action,  not  from  his  mouth  alone,  but  by  the  oaths  of 
other  witnesses  who  may  show  themselves  to  be  entitled  to  belief. 
Here  is  presented  an  administrator  pendente  litCy  who  did  not 
need  to  sell  the  stock  to  pay  debts,  who  could  not  make  distribu- 
tion of  the  proceeds  of  such  a  sale  {Benson  v.  Wolfy  16  Vr.  78)y 
selling  without  previous  conference  with  the  permanent  repre- 
sentatives of  the  estate  for  little  more  than  half  the  inventory 
valuation  of  the  stock,  under  circumstances  of  self-interest  whid> 
must  have  strongly  influenced  his  judgment  and  tended  to  swayr 
him  from  fidelity  to  his  trust,  and  then  virtually  secreting  the 
fact  of  the  sale  by  hiding  away  the  proceeds  thereof.  To  justify 
any  sale  of  this  stock  he  should  show  that  he  acted  upon  an 
honest  and  well-founded  apprehension,  predicated  upon  the  exer- 
cise of  reasonable  care  and  caution,  that  to  longer  hold  the  stock 
would  endanger  or  prejudice  the  estate  either  by  permanent  de- 
cline in  its  value  or  by  serious  or  permanent  loss  of  income 
therefrom.     Green's  Case,  10  Stew.  Eq.  ^64„ 

The  burden  of  proof  rests  upon  him,  for  the  matter  is,  in 
eflect,  discharged  from  that  with  which,  in  his  accounting,  he 
must  be  charged  the  inventory  valuation.  It  may  be  possible 
that  a  reasonably  prudent  and  cautious  man  would  have  sold  as 
he  did,  but  as  his  sale  is  tainted  by  motives  of  self-interest  and 
was  accompanied  by  secrecy,  much  more  is  needed  to  satisfy  a 
court  of  its  propriety  than  his  unsupported  testimony  that  he 
acted  in  good  faith. 

It  is  difficult  to  say  what  he  should  be  charged  for  the  stock. 
He  should  be  held  accountable,  at  the  least,  for  the  amount  he 
received  for  it,  and,  I  think,  also  for  the  difference  between  that 
price  and  a  higher  price  at  which  a  reasonably  careful  and  pru- 
dent trustee,  influenced  by  an  honest  intent  to  serve  only  the 
best  interests  of  his  trust,  would  have  sold  it  for.     If  such  a 
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trustee  would  not  have  sold  it  at  all  prior  to  the  aeoountingy  theD 
he  should  be  charged  with  the  price  he  realized  for  the  stock 
and  whatever  additional  sum  would  be  required  to  raise  the  price 
realized  to  the  market  value  at  the  time  of  the  accounting. 

The  proofs  do  not  enable  me  to  deal,  in  a  satisfactory  maDner, 
further  with  this  matter.  It  must  go  back  to  the  orphans  court, 
where  opportunity  must  be  given  the  accountant  to  supplement 
his  proofs.  If  he  fails  for  any  reason  to  do  so,  he  should  be 
charged  the  difference  between  the  amount  he  realized  at  his  sale 
and  the  inventory  value  of  the  stock,  for  it  does  not  appear  that 
the  stock  was  not,  at  the  accounting,  worth  the  inventory  value. 

The  second  objection  to  the  decree  is  that  the  administrator 
should  have  been  charged  a  greater  sum  than  $352.50  for  inter- 
est upon  moneys  of  the  estate  which  he  used  for  his  private 
purposes. 

It  is  apparent  from  a  comparison  of  the  account  which  the 
administrator  rendered  to  the  court,  with  his  bank  account  as 
administrator,  that  he  never  at  any  one  time  had  all  the  estate's 
moneys,  with  which  he  was  chargeable,  in  bank  to  his  credit  as 
administrator.  He  has  failed  to  give  any  satisfactory  explana- 
tion of  this  circumstance.  He  has  not  even  pretended  to  tell 
what  disposition  was  made  of  the  moneys  which  were  not  so 
deposited. 

An  examination  of  the  debit  and  credit  sides  of  his  account 
demonstrates  that,  in  June,  1892,  he  commenced  his  trust  with 
upwards  of  $2,400,  and  that  his  subsequent  receipts  maintained 
the  surplus  in  his  hands,  over  his  disbursements,  at  upwards  of 
$2,200  at  all  times  until  August,  when  the  surplus  rose  to  more 
than  $5,400,  and  September,  when  it  was  in  excess  of  $5,900, 
and  October,  when  it  exceeded  $7,100,  and  November,  when  it 
further  increased  to  more  than  $7,700,  and  so  remaining  till  in 
January,  1893,  it  passed  $8,000,  and  in  April,  ten  months  after 
his  appointment,  it  reached  nearly  $11,000.  In  that  month  be 
paid  a  debt  of  the  estate  amounting  to  about  $6,000,  and  thus 
had  the  surplus  reduced  to  about  $5,000.  Other  receipts  were 
had  and  other  allowed  disbursements  were  made,  until  late  in 
July  the  surplus  stood  at  a  little  more  than  $3,500,  the  lowest 
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9^ouDt  since  the  let  pf  August^  1892.  His  subsequent  reodpts, 
exclusive  of  the  proceeds  of  the  sale  of  the  Lehigh  Valley  Rail- 
road Company  stock,  were  in  excess  of  $1,400,  and  his  subse- 
quent disbursentients  were  less  than  $3,200,  leaving  him,  at  the 
accounting,  a  surplus  of  some  $1,700  over  the  proceeds  of  sale 
pf  the  railroad  company  stock. 

!Por  the  purpose  of  paying  debts  or  making  other  l^itimate 
disbursements,  the  sale  of  the  Lehigh  Valley  Railroad  Company 
stock  was  not  requisite,  nor  does  he  pretend  that  it  was.  At 
the  end  of  November,  1893,  when  he  was  chargeable  with  more 
than  $8,000,  be  had  less  than  $50  in  bank  to  his  credit  as  ad- 
ministrator. Confessedly  he  used  the  entire  proceeds  of  sale  of 
the  Lehigh  Valley  Railroad  Company  stock,  and,  I  think,  more 
than  that  sum,  but  precisely  how  much  and  at  what  times  and 
for  what  periods,  has  not  been  made  clear  by  the  proofs. 

I  have  no  doubt  of  the  justness  of  charging  him  interest  upon 
the  proceeds  of  sale  of  the  railroad  company  stock  from  their 
receipt  to  the  date  of  the  decree  in  the  accounting,  and,  resting 
there,  interest  on  the  balance  of  account  until  its  payment  to  the 
appellants.  Under  the  proofs,  I  cannot,  with  certainty  of  doing 
justice,  charge  him  more. 

The  interest  upon  the  proceeds  of  the  sale  of  the  railroad  stock, 
to  the  date  of  the  decree  of  the  orphans  court,  amounted  to 
$374.93,  a  sum  which  is  a  little  in  excess  of  the  interest  charged 
him  by  the  orphans  court 

He  is  chargeable  with  that  interest  not  only  because  he  used 
the  money  upon  which  the  $374.93  is  calculated  in  his  own 
affairs,  but  also  because  it  was  to  the  interest  of  the  estate  he 
managed,  that  such  money,  immediately  upon  its  receipt,  should 
have  been  put  where  it  would  have  yielded  an  income.  As  I 
have  said,  Mr.  Lake  was  an  administrator  pendente  lite,  appointed 
to  preserve  the  estate  and  without  power  to  distribute.  When 
the  railroad  stock  was  sold  the  will  contest  was  pending  in  the 
court  of  errors  and  appeals.  The  sale  was  made  more  than  two 
months  before  the  aigument  of  the  case  before  that  court  was 
possible.  If  he  did  not  invest,  he  should,  at  least,  have  applied 
to  the  orphans  court  for  direction  as  to  his  duty  in  dealing  witb 
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the  money.  Rev.  p.  777  §  llS;  Hetfidd  v.  Debaud,  9  Dick.  CK 
Rep,  371.  He  was  in  a  situation  where  he  should  not  have 
suffered  the  moneys  to  lie  idle  without  the  sanction  of  the  orphans 
court,  and  should  not  have  mingled  them  with  his  own  funds  or 
used  them  for  his  own  purposes.  JSmg  v.  Berry^  2  Or.  CK 
261;  Frey  v.  Demareat,  2  C.  E.  Or.  71;  McKnigh£%  Exrs.  v. 
Walsh,  SCR  Or.  136;  8.  C.  on  appeal,  9  C.  K  Or.  498 ;  Frost 
v.  Denman,  14  Stew.  Eq.  47;  Hetfield  v.  Debavd,  mpra.  If  it 
had  been  made  to  appear  that  in  the  use  of  the  money  he  made 
profits  greater  than  the  interest  thereof,  he  would  have  been 
chargeable  with  those  profits.    MoKnighPs  Exrs.  v.  WaJsh^  supra. 

The  appellants  further  object  to  the  allowance  of  any  com- 
missions to  the  accountant  The  orphans  court  allowed  com- 
missions at  the  highest  rate  permitted  by  the  statute.  The 
accounts  this  administrator  kept  were  meagre  and  replete  with 
inaccuracies  and  errors.  His  testimony  respecting  his  conduct 
in  the  management  of  the  estate  was  vague  and  unsatis&ctory 
and  entirely  without  support  in  its  professions  of  his  care, 
prudence  and  good  faith  in  the  sale  of  the  railroad  company 
stock.  He  used  a  large  part  of  the  moneys  belonging  to  the 
estate  for  his  private  purposes.  His  conduct  has  led  to  con- 
fusion and  has  thrown  the  estate  into  an  expensive  litigation. 

Commissions  are  allowed  as  compensation  for  the  faithful  dis- 
charge of  duty,  and  their  rate,  when  they  are  allowed  within 
fixed  limits,  is  determined  by  reference  to  the  actual  pains, 
trouble  and  risk  involved  in  the  performance  of  that  duty.  Rev. 
p.  776  §  109. 

In  such  a  case  as  this  the  authorities  are  clearly  against  the 
allowance  of  any  commissions.  FVey  v.  Dernarest,  McKnighi^s 
Ears.  V.  Walsh  and  Hetfield  v.  Debaud,  supra;  Blauvelt  v. 
Ackerman,  8  C.  E.  Or.  496;  affirmed  (m  appeal,  10  C.  E.  Or. 
670;  Dufford  v.  Smith,  1  Dick.  Ch.  Rep.  216. 

The  services  of  the  administrator's  counsel  at  the  accounting 
were  made  necessary  by  the  same  shortcomings  and  misconduct 
which  deprive  the  administrator  of  commissions,  and  I  do  not 
think  the  estate  should  be  mulcted  to  pay  these  counsel  fees.  The 
allowance  of  them  should  have  been  denied. 
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I  do  not  perceive  sufficient  reason  for  interfering  with  the 
allowance  to  counsel  of  the  exceptant^  Nora  Closterhouse.  It  is 
insisted  that  her  exceptions  were  filed  in  interest  of  the  account- 
anty  but  I  do  not  find  that  this  insistment  is  sustained  by  the 
proo&. 

The  decree  will  be  reversed  and  the  record  will  be  remitted  to 
the  orphans  court,  in  order  that  additional  proofs  may  be  taken 
and  a  new  decree  may  be  made,  in  harmony  with  the  views  I 
have  expressed. 
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CASES  ADJUDGED 


IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE  OF  NEW  JERSEY. 

ON  APPEAL  FROM  THE  COURT  OF  CHANCERY 
AND  THE  PREROGATIVE  COURT, 

JtTNB  TBBM,  1806. 


The  Pennsylvania  Railroad  Company,  appelknt,       64  647 

'     '^'^  '         166   849 


The  National  Docks  and  New  Jersey  Junction  Con- 
necting Railway  Company,  respondent. 

1.  The  effect  of  filing  an  appeal  to  this  court  is  to  prevent  the  decree  in  the 
court  of  chancery  from  destroying  or  impairing  the  suhject  of  the  appeal,  or 
being  in  any  degree  used  for  that  purpose. 

2.  The  right  of  appeal  in  this  state  is  the  creature  of  the  statute,  confirmed 
by  the  constitution ;  and  as  the  creation  of  the  right  is  given  in  general  terms, 
such  right  is  not  to  he  restricted  by  the  practice  of  the  English  courts. 

3.  The  decree,  whether  interlocutory  or  final  in  the  court  below,  will  be 
construed  and  controlled  so  as  to  preserve  the  appellate  cognizance  of  this 
court  over  the  entire  subject-matter,  and  for  this  purpose  an  injunction  will  be 
deemed  to  be  continued  or  suspended,  or  a  dissolved  injunction  revived. 

647 
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Penna.  R.  R.  Co.  v.  Nat  Docks  Ry.  Co. 

Oa  appeal  from  an  order  of  the  chancellor,  whose  opinion  is 
reported  in  National  Docks  &o.  Railroad  Co.  v.  Pennsylvania 
Railroad  Co.,  9  Dick.  Ch.  Rep.  167. 

The  respondent,  by  condemnation,  acquired  the  right  to  cross 
the  car  yard  of  the  appellant,  by  means  of  a  subterranean  passage- 
way. 

The  respondent  contended  that,  in  the  proper  construction  of 
the  passageway  in  question,  it  was  necessary  that  the  surface  of 
the  car  yard  should  be  raised,  and  that  in  making  said  subter- 
ranean roadway  the  tracks  of  the  appellant,  crossing  such  pro- 
posed excavation,  would  have  to  be  cut  and  kept  open  during 
the  progress  of  the  work. 

The  execution  of  this  project  being  resisted  by  the  appellant, 
a  bill  was  filed  to  quell  such  opposition,  the  result  being  a  decree, 
which  was  thus  expressed,  viz. : 

'^That  the  defendants  be  and  they  hereby  are  enjoined  and  restrained  from 
obstructing  the  complainant  in  the  construction  of  its  railroad  and  arch  upon 
the  route  of  the  complainant,  according  to  the  plan  and  in  the  manner  set 
forth  in  the  order  of  amendment  of  the  Hudson  circuit  court,  dated  September 
30th,  1893,  and  in  the  statement  filed  July  11th,  1895,  in  the  office  of  the  clerk 
of  said  court  &c  ,  and  from  placing  or  maintaining  any  cars  within  the  route  of 
complainant  upon  defendants'  yard  tracks  one,  two  and  three,  being  the  most 
southerly  of  the  yard  tracks  in  the  care  of  defendants  covered  by  complain- 
ant's route,  until  the  complainant  shall  have  completed  its  arch  across  said 
tracks  "  &c 

From  this  decree  the  appellant  duly  appealed  within  ten  days 
from  its  date. 

In  this  situation  the  respondent  endeavored  to  proceed  with 
its  work,  but  such  attempt  was  actively  repulsed  by  the  appel- 
lant, and  which,  in  despite  of  the  decree,  maintained  in  its  yard 
passenger  cars  on  its  tracks  "  two ''  and  "  three  "  at  the  place  of 
respondent's  crossing.  As  this  conduct  was  in  plain  violation 
of  the  decree  appealed  from,  on  motion  the  appellant  was  ad- 
judged to  be  in  contempt,  and  it  is  this  latter  decree  that  was 
brought  before  this  court  by  this  appeal. 
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Messrs.  Vredenburgh  &  Garretson  and  Mr.  Richard  V.  Lmda^ 
bury,  for  the  appellant. 

Messrs.  Dickinson,  Thompson  &  MoMaster  and  Mr.  Charles 
L.  Corbiny  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

From  the  statement  preceding  this  opinion,  it  appears  that  the 
appellant  was  enjoined  from  opposing  the  making  a  certain  sub- 
terranean causeway  through  its  car  yard  by  the  respondent,  and 
that  notwithstanding  such  inhibition  the  prohibited  resistance 
was  made.  For  that  disobedience  the  appellant  has  been  ad- 
judged to  be  in  contempt,  and  from  this  latter  judgment  the 
present  appeal  has  been  taken. 

The  appellant  does  not  deny  that  it  disobeyed  the  decree  in 
question,  both  with  respect  to  its  mandatory  and  its  prohibitive 
command,  for  it  is  admitted  that  it  did  not  remove  its  trains  as 
directed,  and  that  it  did  obstruct  the  respondent  in  the  construc- 
tion of  the  archway  in  the  manner  that  had  been  approved  of 
by  the  chancellor.  In  this  respect  its  contention  was  and  is 
that,  by  its  appeal,  these  mandates  of  the  inferior  court  had  been 
absolutely  suspended,  and  that  the  appellant  had  the  right  to 
wholly  disregard  them. 

It  will  be  observed,  therefore,  that  the  single  injury  on  this 
occasion  is  with  respect  to  the  eflPect  of  an  appeal  to  this  court 
from  a  decree  rendered  in  the  court  of  chancery.  The  chancellor 
adopted  the  theory  insisted  on  by  the  respondent,  that  an  appeal 
has  no  suspensive  effect  on  the  operative  force  of  a  decision  in 
his  court,  and  in  this  respect  he  has  the  support  of  sundry  dicta 
in  our  own  state  and  elsewhere.  But  such  expressions  of  opinion 
were  not  called  for  in  any  of  the  cases  cited,  and  must  be  regarded, 
consequently,  as  entirely  obitery  while,  at  the  same  time,  it  must 
be  conceded  that  a  notion  has  long  prevailed  in  the  court  of 
chancery  that,  to  a  large  extent,  it  is  one  of  its  prerogatives  to 
establish  for  this  court  the  boundaries  of  its  jurisdiction.     And 
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this  assumptioa  has  exhibited  itself  not  only  in  the  dicta 
referred  to,  but  also  in  the  more  imposing  form  of  stated  rules  of 
court.  When  it  is  provided  that  an  appeal  shall  not,  per  «€,  stay 
an  interlocutory  decree,  and  that  when  an  api'>eal  from  a  final 
decree  has  been  put  in  within  ten  days  after  the  filing  of  such 
final  decree,  the  same  shall  be  suspended,  unless  otherwise  ordered, 
no  room  is  lefl  for  doubt  that  the  conviction  exists  that  it  is  a 
function  of  the  inferior  court  to  regulate  and  define  the  force  of 
the  appellate  process  of  this  tribunal.  It  is  diflBcult  to  under- 
stand how  in  right  reason  such  a  view  should  have  obtained. 
The  only  reason  that  appears  to  have  been  assigned  is,  that  it 
is,  and  for  a  long  time  has  been,  the  practice  of  the  court.  But 
when  we  ask  where  such  a  practice  lias  prevailed,  the  reply  must 
be  that  it  has  prevailed  only  in  the  court  of  chancSery,  for  it  does 
not  seem  that  it  can  be  claimed  that,  in  any  respect,  such  a  course 
of  law  has  received  the  sanction  of  this  court.  It  is  not  perceived 
that  this  court  has  ever  permitted  anything  to  be  done  in  the 
lower  court  that,  in  any  degree,  has  restricted  or  curtailed  the 
power  of  this  court  to  control,  preserve  and  to  adjudicate  the 
entire  appellate  controversy.  All  the  cases  referred  to  in 
the  opinion  of  the  learned  chancellor  are  to  this  effect,  for  every 
one  of  them  exhibits  a  refusal  of  this  court  to  give  such  an  effect 
to  an  appeal  as  will  have  even  a  tendency  to  interfere  with  the 
exercise  of  its  appellate  faculty.  It  has  at  all  times  manifested 
in  this  matter  a  purpose  to  conserve  its  authority,  its  decisions  in 
every  instance  tending  in  that  direction. 

An  example  in  this  line  is  afforded  by  the  case  oi  Doughty  v. 
SomerviUe  Railway  Co.,  S  Halst.  Ch.  633,  which  is  a  leading 
authority  relied  upon  in  the  court  below.  There  an  injunction 
had  been  dissolved  and  a  stay  ordered  by  the  chancellor  until 
the  sitting  of  this  court,  and  the  question  was  whether  this  court 
could  extend  such  stay  until  the  hearing  of  the  appeal.  The 
argument  against  such  extension  was  that  an  order  for  the 
continuance  of  the  stay  was  an  injunction,  which  mode  of  pro- 
ceeding could  be  taken  only  by  a  tribunal  exercising  origiDal 
judicature,  and  not  by  force  merely  of  appellate  authority.  But 
this  contention  was  overruled  on  the  significant  ground  that  the 
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disputed  power  belonged  to  this  court  as  a  necessity,  the  chief- 
justice  thus  stating  the  ratio  decidendi.  Beferring  to  this 
tribunal,  he  says :  "  It  may  not  exercise  original  power  in  ac- 
quiring jurisdiction  over  the  cause.  But  that  jurisdiction  once 
regularly  obtained,  this  court  may  exercise  original  jurisdiction 
over  the  parties,  especially  when  the  proceeding  is  in  rem  and 
the  object  of  the  order  to  maintain  unchanged,  as  far  as  prac- 
ticable, the  status  or  condition  of  the  subject-matter  of  the  con- 
troversy during  the  pendency  of  the  suit.  It  is  on  the  same 
principle  upon  which  a  court  of  common  law,  in  an  action  of 
ejectment  or  dower,  will  make  an  order  upon  the  party  in  posses- 
sion restraining  the  commission  of  waste.  And  a  court  of  equity, 
prior  to  the  hearing  or  argument,  will,  upon  the  same  principle, 
grant  a  temporary  injunction  until  the  case  can  be  heard.  It  is 
an  inherent  power  in  all  superior  tribunals  essential  to  the  at- 
tainment of  the  object  of  litigation  and  the  ends  of  justice.  I 
am  of  opinion,  therefore,  that  this  court  must  of  necessity  have 
the  power  to  make  the  order  applied  for.'*  And  in  the  same 
case,  in  a  similar  vein,  Mr.  Justice  Randolph  thus  expresses  his 
views,  saying:  " The  right  to  grant  such  an  order  must  exist  in 
the  very  nature  of  things.  To  deny  it  is  to  deny  the  right  of 
appeal  in  the  case,  for  if  we  have  no  power  to  protect  the  sub- 
ject-matter of  the  appeal,  then  is  the  right  nugatory."  Most 
assuredly  this  case  goes  far  to  show  that  this  court  is  possessed 
of  whatever  power  is  necessary  to  the  consummate  exercise  of  its 
functions.  The  effect  of  the  inherent  force  of  the  appeal  itself 
over  the  decree  was  not  considered. 

"With  respect  to  the  cases  cited  from  the  reports  of  the  de- 
cisions in  the  courts  of  the  United  States,  it  is  considered  that 
such  determinations  are  altogether  inapplicable,  as  the  form  of 
such  appeals  is  regulated  by  statute  and  by  a  rule  established  bv 
the  supreme  oourt  of  the  United  States.  And  so  the  authorities 
referred  to  from  New  York,  Indiana  and  the  other  states,  are,  in 
a  large  degree,  subject  to  the  same  criticism.  It  is  also  proper 
here  to  remark  that  each  of  these  adjudications  referred  to  had 
the  effect  of  preserving  the  subject  of  appeal,  and  yet  they  are 
invoked  to  show  that  after  an  appeal  its  subject  may  be 
destroyed. 
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It  ooosequently  follows  that  in  deciding  the  present  issue,  we 
must  take  as  guides  our  own  laws  and  constitution. 

The  subject  is  not  at  all  complicated.  Originally,  in  1705, 
Lord  Combury,  by  virtue  of  his  commission  as  governor,  estab- 
lished a  court  of  chancery,  in  which  he  and  his  council  were  to 
preside,  and  were 

''to  hear  and  deterraiae  all  causes  and  suits  in  said  court  which,  from  time  to 
time,  shall  come  before  them,  in  such  manner,  or  as  near  as  may  be,  aooording 
to  the  usage  or  custom  of  the  high  court  of  chancery,  in  the  kingdom  of 
England.'' 

This  establishment  continued  in  force  until  March  28th,  1770, 
when  Governor  Franklin,  by  virtue  of  his  commission,  in  1762, 
constituted  himself  chancellor  and  judge  of  the  high  court  of 
chancery  or  equity  of  New  Jersey.  Governor  Franklin  con- 
tinued in  office  until  the  constitution  of  New  Jersey  was  formed 
— July  2d,  1776 — ^and  a  few  months  after  that  event,  on  the  7th 
of  October,  1776,  the  legislature  enacted  that  the  several  courts 
of  law  and  equity  of  New  Jersey  shall  be  confirmed  and  estab- 
lished, and  continue  to  be  held  with  the  like  powers  under  the 
present  government  as  they  were  held  at  and  before  the  Declara- 
tion of  Independence.     Pai.  L.  p,  S8. 

During  this  formative  period,  and  for  a  short  time  subsequent, 
the  decrees  of  the  court  of  chancery  were  not  appealable,  the 
power  of  this  court  then  being  applicable  alone  to  actions  in  the 
courts  of  common  law.  It  was  not  until  the  year  1799,  when 
our  laws  were  in  the  hands  of  Mr.  Justice  Paterson  for  revision, 
that  cognizance  was  conferred  upon  this  tribunal  to  revise  the 
decrees  of  the  chancellor.  These  are  the  terms  of  the  act  re- 
ferred to : 

'^That  after  final  sentence  or  decree  hath  been  pronounced  in  any  cause  or 
suit  in  the  court  of  chancery,  any  person  who  may  think  himself  aggrieved  by 
any  interlocutory  order,  or  by  any  final  decree  in  any  cause  or  suit  in  chanceiy, 
may  appeal  from  the  court  of  chancery,  against  such  order  or  decree,  to  the 
court  of  errors  and  appeals  "  &c     Pat.  L.  p,  4S4' 

Afterwards,  in  the  year  1820,  a  supplement  to  this  act  was 
passed  extending  this  right  of  appeal  to  all  orders  or  decrees  not 
final,  if  made  within  thirty  days  after  the  order  Ac. 
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It  thus  appears  that  when,  in  the  year  1844,  the  new  oonsti- 
tation  of  this  state  was  established,  this  court,  by  force  of  its 
original  constitution  and  of  the  then  existing  statutes,  had  been 
clothed  with  an  unlimited  revisory  power  over  all  orders  and 
decrees,  whether  final  or  not  final,  of  the  court  of  equity,  and  in 
this  situation,  by  the  sixth  article  of  such  new  fundamental  law, 
it  was  provided  that  '^  the  judicial  power  shall  be  vested  in  a 
court  of  errors  and  appeals  in  the  last  resort  in  all  causes  as 
heretofore.''  This  in  effect  was  a  declaration  that  the  appellate 
power  of  this  court  should  be  and  remain  such  as  had  been  given 
to  it  by  the  two  acts  of  the  l^islature  just  cited. 

The  effect  of  those  two  acts  is,  in  my  opinion,  as  plain  as  any- 
thing can  be.  They  give  the  right  to  any  person  aggrieved  to 
appeal — ^that  is,  to  call  upon  the  superior  court  to  decide  whether 
his  rights  or  property  shall  be  affected  by  the  decree  in  the  court 
below^  and  if  so,  to  what  extent.  The  entire  purpose  and  object 
of  the  appeal  is  to  preserve  such  rights  and  property  from  the 
ill  effects  of  the  decision  that  is  challenged.  Unless  it  produces 
such  a  result,  the  procedure  is  a  mere  form,  and,  in  many  cases, 
absolutely  a  useless  form.  The  suitor  in  carrying  his  case  up 
asks  for  protection  against  an  erroneous  decree ;  such  protection 
is  obviously  refused  to  him  if  the  decree  can  be  enforced  before 
its  legality  has  been  tested  by  the  superior  court.  In  fine,  the 
very  essence  of  the  remedy  by  appeal  is  to  prevent,  for  the  time 
being,  the  appellant  from  this  execution  of  the  existing  decree ; 
and  this  being  so,  it  is  indisputable  that  when  the  statute  grants 
the  right  of  appeal,  it  grants  such  protection.  A  decree  cannot 
be  used  detrimentally  to  the  appellant,  pending  the  appeal,  for 
the  plain  reason  that  such  a  use  will,  for  every  practical  purpose, 
defeat  the  appellate  procedure. 

Deriving  from  our  own  statute  the  right  of  appeal  with  the 
inherent  force  just  defined,  it  becomes  unnecessary  to  examine 
the  remedy  as  it  exists  in  other  jurisdictions.  In  England,  at 
the  time  of  our  revolution,  an  appeal  to  chancery  had  the  effect 
of  wholly  suspending  all  proceedings  in  that  court  on  the  decree 
appealed  from ;  so  that  if  we  had  obtained,  by  inheritance,  the 
appellate  jurisdiction  of  the  house  of  lords,  such  would  have 


Digitized  by  LjOOQ  IC 


654         COURT  OF  ERRORS  AND  APPEALS.  [54  Eq. 

Penna,  R.  R.  Co.  v.  Nat  Docks  Ry.  Co. 

been  the  force  of  this  remedy  with  us  at  the  present  time,  for  the 
change  subsequently  made,  in  this  respect,  in  the  English 
practice  by  a  rule  of  the  house  of  lords,  could  have  had  no 
effect  upon  our  procedure,  inasmuch  as  such  rule  was  ordained 
some  time  after  our  separation  from  the  mother  country.  But 
the  legislation  referred  to  does  not  impart  to  this  court  an 
appellate  power  similar  to  that  possessed  by  the  English  court 
of  last  resort,  or  similar  to  that  of  any  other  court,  but  confers 
the  pra-ogative  unrestricted  by  reference  to  practice  or  model. 

Touching  the  contention  which  occupies  so  much  space  in  the 
briefs  of  counsel,  that  a  power  rests  in  the  discretion  of  the  chan- 
cellor to  execute  or  to  refrain  from  executing  the  decree  in  his 
court  during  the  pendency  of  the  appeal,  the  conclusive  answer 
is  that  such  a  function  would  be  wholly  inconsistent  with  the 
paramount  cognizance  given  to  this  court  over  the  subject.     Such 
a  theory  would  have  the  effect  of  reducing  the  absolute  right  of 
appeal,  so  clearly  created  by  the  statute,  to  a  merely  conditioual 
right,  such  condition  being  the  pleasure  of  the  chancellor.     If 
the  inferior  court  can  destroy  the  subject  of  the  appeal,  it  neces- 
sarily follows  that  the  remedy  is  not  of  right  but  of  grace.    By 
acceding  to  such  a  doctrine  this  court  would  abnegate  the  greater 
part  of  its  authority  in  this  domain  vested  in  it  by  the  legisla- 
lature  and  the  constitution.     That  such  would  be  the  result  the 
present  case  exhibits  a  conspicuous  proof.     The  decree,  as  it 
stood  when  the  appeal  was  filed,  enjoined  the  appellant  to  refrain 
from  opposing  the  cutting  of  its  tracks,  and  to  facilitate  such 
cutting  by  the  removing  out  of  the  way  certain  of  its  trains. 
To  prevent  such  cutting,  which  the  appellant  claimed  would  be 
an  irreparable  injury,  this  appeal  was  interposed,  but  the  chan- 
cellor maintained  that,  unless  he  himself  intervened,  the  decree 
was  in  full  force  and  must  be  in  all  respects  submitted  to.    In 
other  words,  the  judicial  doctrine  was  that,  although  the  appel- 
lant had  taken  the  proper  steps  to  place  before  this  court  the 
question  whether  such  cutting  was  justifiable,  ueverthdess  the 
appellant  must  stand  by  and  quietly  submit  to  the  destruction 
of  the  ground  of  its  appeal,  and  must  even  actively  assist  in  such 
destruction. 
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,  I  think  it  clear  that  such  an  hypothesis  as  this  is  a  manifest 
invasion  of  the  rightful  jurisdiction  of  this  court,  for  it  deprives 
it  of  the  ability  to  render  anything  more  than  a  merely  nominal 
decree  in  the  given  case. 

In  the  case  before  us,  therefore,  the  opinion  of  this  court  is 
that  the  decree  in  question  lost  for  the  time  all  its  force,  and  that 
the  appellant  could  not  fall  into  contempt  by  resisting  its  exe- 
cution. 

It  is  likewise  the  opinion  of  this  court  that  an  appeal  in  all 
cases  will  have  that  effect  given  to  it  which  shall  be  necessary  to 
preserve  the  subject  to  which  the  appellate  procedure  relates,  in 
such  a  condition  as  will  enable  this  court  to  render  an  efficacious 
decree  in  the  premises.  That  for  this  purpose  an  injunction 
decree  will  be  suspended  or  continued,  or  a  previous  injunction 
revived,  by  the  act  of  filing  an  appeal  whenever  such  construc- 
tion shall  be  necessary  for  the  end  just  stated. 

Let  the  decree  before  us  be  reversed. 

For   reversal — ^Thb    Chief-Justice,    Depue,    Garrison, 

GUMMERE,   LiPPINOOTT,   MaGIE,  VaN  SyCKEL,   BaRKALOW, 

BoGERT,  Nixon — 10. 

For  affirmance — Ludlow — 1, 


Irene  C.  Tallman,  appellant,  g  Jgl 


Mary  De  Wees  Wallack  and  Charles  E.  Wallack, 
respondents. 

1.  Although  a  mortgage  is  absolute  on  its  face,  a  court  of  equity  will  inquire 
into  the  real  purpose  for  which  it  was  given  and  will  apply  it  to  that  purpose 
alone,  and  in  cases  like  the  present  parol  evidence  is  admitted  not  to  contra- 
dict or  vary  the  mortgage,  but  to  identify  the  demand  to  which  it  refers. 

2.  It  is  also  the  established  rule  that  an  assignee  takes  subject  to  the  mort- 
gagor's equities,  whether  they  are  open  or  secret. 

3.  No  positive  relief  is  ever  granted  a  defendant  except  on  cross-bilL 
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On  appeal  from  a  decree  advised  by  Advisory  Master  Isaac  S. 
Taylor. 

Mr.  John  T.  Rosell  and  Mr.  Frank  P.  McDermoU,  for  the 
appellant. 

Mr.  Frederick  Parker,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  bill  in  this  case  was  exhibited  by  an  assignee  of  a  mort- 
gage^  and  it  was  dismissed  in  the  court  of  chancery  on  the  ground 
that  the  complainant  had  no  title  to  the  instrument 

My  examination  of  the  testimony  has  inclined  me  to  think 
that  this  mortgage^  in  equity^  should  be  held  to  belong  to  the 
defendant  Wallack,  as  the  sum  secured  by  it  was,  in  all  proba- 
bility, deducted  from  the  purchase-money  when  the  mortgaged 
premises  were  sold.  But,  as  a  cross-bill  has  not  been  put  in, 
this  matter  is  not  before  us. 

It  is  enough  to  say  that  this  court  concurs  in  the  conclusion 
of  the  chancellor  that  the  complainant  has  no  standing  entitling 
him  to  call  for  a  foreclosure  in  this  case. 

Let  the  decree  be  affirmed. 

For  affirmance — ^The  Chi£f-Justice,  Depue,  Gumhere, 
LippiNCOTT,  Ludlow,  M  agie,  Van  Syckel,  Boqebt,  Brown, 
Kruegeb,  Sims,  Talman — 12. 

For  reversal — None. 
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William  R.  Jernee,  appellant, 


Abbie  N.  Jernee,  respondent. 

When  a  party  is  committed  by  an  order  in  equity  for  the  non-payment  of 
alimony,  or  fine  and  costs,  the  amounts  must  be  specified  in  the  commitment 


On  appeal  from  an  order  advised  by  Vice-Chancellor  Bird. 
Mi\  WUlard  P.  Voorhees,  for  the  appellant. 
Mr.  Amzi  D,  Taylor^  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  is  an  appeal  in  the  course  of  a  proceeding  for  divorce. 
The  appellant,  having  been  committed  for  contempt  on  account 
of  his  failure  to  pay  alimony  as  directed,  made  a  motion  to  be 
discharged  from  such  imprisonment,  and  it  is  the  refusal  of  such 
application  that  forms  the  subject  for  review  by  this  court. 

The  warrant  of  commitment  thus  challenged  was  directed  to 
the  sheriff  of  the  county  of  Middleisex,  and  after  the  usual 
recitals,  contained  the  order  following,  viz. : 

''  Therefore,  we  command  you  that  you  take  the  body  of  the  said  William 
B.  Jernee,  and  him  safely  and  closely  keep  in  your  custody  in  the  common  jail 
of  the  county  of  Middlesex  until  he  shall  have  paid  to  the  said  complainant 
the  alimony  now  due  her,  and  the  costs  of  such  contempt  to  be  taxed,  and  also 
a  fine  ($5)  for  the  use  of  the  state,  together  with  the  costs  6i  this  writ,  or  until 
our  said  court  shall  make  order  to  the  contrary ''  &c 

On  the  hearing  of  the  motion  to  discharge  the  defendant,  as 
above  mentioned,  it  was  urged  before  his  honor  the  vice-chan- 
cellor who  sat  on  that  occasion,  that  this  commitment  was  fatally 
defective,  inasmuch  as  neither  it  nor  the  order  that  authorized 
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it^  specified  the  amouot  of  the  alimony  to  be  paid,  nor  the  sum 
of  the  costs.  The  complaint  was  that  the  appellant  was  com- 
mitted to  jail  until  he  should  pay  a  sum  of  money  that  was  not 
fixed. 

In  denying  the  mption  the  court  expressed  the  view  that  it 
was  the  proper  practice  in  such  cases  for  the  party  to  secure  bis 
discharge  by  an  application  to  the  court,  upon  satisfying  the 
court  that  he  had  purged  his  contempt. 

No  precedent  for  such  a  course  has  been  produced  or  found. 
Such  a  procedure  would  be  dilatory,  oppressive  and  absolutely 
without  usefulness.  The  punishment  for  the  contempt  has  already 
been  determined  and  announced,  and  the  method  of  purgation 
has  also  been  made  known.  Why  should  the  contemner  be 
again  set  before  the  court?  The  only  result  would  be  a  reitera- 
tion of  the  existing  mandate  to  pay  the  fine,  the  alimony  and 
the  costs,  and  then  go  free.  Besides,  this  recurrence  to  the  court 
is  inconsistent  with  the  command  of  the  writ,  which  did  not 
direct  the  bringing  in  the  appellant  for  further  judgment,  but 
simply  his  imprisonment  until  he  had  paid  certain  moneys. 
There  was  no  order  that  he  should  be  confined  until  he  should 
be  again  placed  before  the  chancellor,  and  his  imprisonment  for 
such  a  purpose  would,  therefore,  have  been  obviously  illegal. 

Nor  is  the  practice  that  was  adopted  by  the  vice-chancellor  in 
any  respect  in  harmony  with  the  nature  of  the  writ  of  commit- 
ment as  it  existed  in  this  case.  That  process  was  not  in  use  to 
vindicate  the  power  of  the  court  or  to  punish  a  disrespect  towards 
it  when  exercising  its  judicial  functions.  On  the  contrary,  its 
sole  purpose  was  to  enforce  the  right  that  had  been  adjudged  in 
favor  of  the  respondent  in  this  appeal,  and  such  a  writ  is,  in 
substance,  not  to  be  distinguished  from  a  capias  ad  satisfacien" 
dam  founded  on  a  judgment  at  law.  There  seems  to  be  no 
good  reason  why  the  moneys  to  be  levied  by  them  respectively 
should  not  be  definitely  stated  as  well  in  the  one  case  as  io  the 
other. 

Our  conclusion  is  that  the  appellant  was  entitled  to  a  discharge 
from  imprisonment  upon  the  payment  by  him  of  the  alimony, 
fine  and  costs,  and  that  to  effectuate  that  right  it  was  necessary 


Digitized  by  LjOOQ  IC 


9Dick.Ch.]  JUNE  TERM,  1896.  659 

Mills  V.  Davison. 

that  the  amounts  so  to  be  paid  should  have  been  specified  in  the 
warrant  of  commitment.  There  being  a  defect  in  this  particular, 
the  decree  before  us  must  be  reversed. 

For  reversal — ^The  Chief-Justice,  Depue,  Dixon,  Gum- 
mere,  LiPPiNooTT,  Magie,  Van  Syckel,  Barkalow, 
BoQERT,  Nixon — 1 0. 

For  affirmance — None. 


AupRED  Mills,  appellant. 


William  Davison  and  the  Rector,  Wardens  and  Ves- 
trymen OP  Grace  Church,  in  Westfield,  N.  J,, 
respondents.  '  "  ...      .. 

1.  The  rale  against  perpetuities  does  not  apply  to  gifts  to  charitable  uses. 
A  gift  to  a  charitable  use,  with  a  direction  that  no  part  thereof  should  at  any 
time  be  alienated,  does  not  create  a  perpetuity  in  the  sense  forbidden  by  law 
but  only  a  perpetuity  allowed  by  law  and  equity  in  cases  of  charitable  trusts. 

2.  A  conveyance  of  a  lot  of  Itmd  on  which  an  Episcopal  church  had  been 
erected  by  voluntary  contributions,  was  made  for  a  nominal  consideration, 
and  was,  therefore,  a  gift  by  which  the  lot  was  conveyed  to  a  religious  society 
incorporated  as  a  Protestant  Episcopal  church  and  to  their  successors,  "but 
not  to  their  assigns,''  with  an  habendum  in  these  words :  "To  have  and  to  hold 
unto  the  said  party  of  the  second  part  and  their  successors  forever,  with  this 
express  condition  and  limitation :  that  neither  the  said  party  of  the  second 
part  nor  their  successors  shall  at  any  time  sell,  mortgage  or  in  any  way 
convey  the  said  lands  and  premises  or  any  part  thereof,  and  that  no  building 
shall  be  kept,  maintained  or  erected  thereon,  except  for  the  purpose  of  public 
worship  and  teaching  in  accordance  with  the  usages,  rites  and  ceremonies  of  the 
Protestant  Episcopal  Church  in  the  United  States  of  America,  and  also  except 
the  proper  outbuildings  appurtenant  thereto."— ^e/d,  that  the  grant  was  of 
the  entire  estate  to  hold  to  the  use  exclusively  for  public  worship  and  teaching 
in  conformity  with  the  usages,  rites  and  ceremonies  of  the  Protestant  Episcopal 
Church. 

3.  A  conveyance  in  the  form  above  set  out  does  not  create  a  condition  for 
the  breach  of  which  the  grantor  may  enter  as  for  a  forfeiture  of  the  estate,  but 
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creates  a  trust  which  the  grantee  taking  the  l^^al  estate  is  bound  to  perform ; 
to  be  enforced  not  hj  a  forfeiture  of  the  title,  but  by  those  methods  by  which 
a  court  of  equity  compels  the  performance  of  such  trusts. 

4.  The  grant  being  to  a  religious  society  incorporated  as  a  Protestant  Epis- 
copal church}  the  object  for  which  the  donee  was  incorporated  is  an  important 
element  in  the  construction  of  the  instrument  by  which  a  charity  is  created. 

5.  The  deed  of  conveyance  contained  a  consent  by  the  grantors  that  the 
grantee  might,  by  a  mortgage  on  the  property,  raise  a  certain  sum  of  money 
for  the  purpose  of  completing  the  church  edifice. — Hddf  that  such  consent  did 
not  destroy  the  entire  trust,  but  had  the  efiect  only  to  validate  the  mort^^age, 
and  that  upon  a  sale  in  foreclosure  proceedings,  the  surplus  money  which  re- 
mained after  payment  of  the  mortgage  debt,  interest  and  costs,  belonged  to  the 
grantee  to  be  held  upon  the  original  trust. 

6.  The  donor,  as  the  founder  of  a  charity,  has  a  standing  in  court  to 
restrain  the  diversion  of  the  property  donated  from  the  charitable  uses  for 
which  it  was  given. 

Oq  appeal  from  an  order  of  the  chancellor  striking  out  the 
cross-bill  of  the  defendant,  Alfred  Mills.  Opinion  reported  in 
Mutual  Benefit  Life  Insurance  Co.  v.  Gh*aoe  Church,  8  Dick. 
Ch.  Rep.  413. 

Mr.  Alfred  MUls,  pro  se. 

Mr.  Oraig  A.  Marshy  for  the  respondents. 

The  opinidh  of  the  court  was  delivered  by 

Depue,  J. 

The  rector,  wardens  and  vestrymen  of  Grace  Church,  in 
Westfield,  were  incorporated  as  a  religious  society  by  a  certifi- 
cate filed  November  20th,  1862,  pursuant  to  the  act  to  incorpo- 
rate religious  societies.  Bev.  p.  96Z  §  S7.  During  the  years 
1874  and  1875,  the  corporation  erected  a  church  building  on  a 
lot  of  land  in  Westfield,  owned  by  Alfred  Mills  and  Catherine, 
his  wife.  The  building  was  erected  and  used  for  the  purpose  of 
public  worship  and  teaching,  in  accordance  with  the  usages, 
rites  and  ceremonies  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America^    The  cost  of  erecting  and  furnishing 
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the  baildiDg  was  about  16^500.  Of  this  sum,  Mr.  Mills  and  his 
wife  gave  |2,900.  To  raise  the  money  necessary  to  complete 
the  building,  after  other  voluntary  contributions  were  applied, 
the  sum  of  |2,000  was  borrowed  of  the  Mutual  Benefit  Life 
Insurance  Company.  To  enable  the  society  to  raise  this  money 
on  mortgage,  Mr.  and  Mrs.  Mills  made  conveyance  to  the 
society  by  a  deed  made  and  executed  on  thQ  14th  of  June, 
1875.  On  the  same  day,  the  society,  in  its  corporate  name,  ma()% 
and  executed  a  mortgage  on  the  lot  so  conveyed  to  it  to  the  in- 
surance company  for  the  said  sum  of  |2,000.  The  mortgage  is 
now  being  foreclosed.  On  the  30th  of  April,  1894,  William 
Davison  recovered  a  judgment  against  the  society,  in  its  corpo- 
rate name,  for  the  sum  of  |1,654.07.  This  debt  was  not  in  any 
way  connected  with  the  building  of  the  church  edifice.  Mrs. 
Mills  died  before  the  filing  of  the  bill  in  this  case,  and  her  title 
to  the  premises,  whatever  it  is,  became  vested  in  her  husband, 
Alfred  Mills,  and  her  son,  Edward,  who  were  made  parties  to 
the  foreclosure  suit.  Davison,  as  a  judgment  creditor,  was  made 
a  party  by  his  petition. 

This  controversy  is  over  the  surplus  money  that  may  remain 
after  paying  the  mortgage  debt.  Davison,  by  his  answer,  claims 
that  such  surplus  should  be  applied  to  the  payment  of  his  judg- 
ment. Alfred  Mills  has  answered,  and  in  his  answer  denies  that 
the  Davison  judgment  is  a  lien  on  the  mortgaged  premises,  and, 
by  way  of  a  cross-bill,  claims  that  the  surplus  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises  should  be  paid  to  him  and 
his  son.  The  church  society  has  also  answered,  consenting  to  a 
sale  of  the  mortgaged  premises,  and  submitting  to  the  determina- 
tion of  the  court  the  question  of  the  application  of  the  surplus 
of  the  money  realized  from  the  sale  after  payment  of  the  mort- 
gage debt,  interest  and  costs. 

On  the  motion  of  Davison,  the  chancellor  made  an  order  that 
the  answer  of  Mills,  by  way  of  a  cross-bill,  be  struck  out  and 
the  cross-bill  be  dismissed.     From  this  order  Mills  appealed. 

The  question  that  lies  at  the  foundation  of  this  <K)ntroversy  is 
whether  the  deed  of  conveyance  made  by  Mr.  and  Mrs.  Mills  to 
the  church  society  was  a  conveyance  to  a  charitable  use.    The 
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situation  before  the  deed  was  made — the  object  for  which  tiie 
society  was  ixux)rporated,  the  erection  of  a  church  edifice  for  re- 
ligious purposes  by  voluntary  contributions  on  a  lot  constituting 
a  suitable  curtilage  for  a  building  devoted  to  such  uses,  and  the 
need  of  the  mon^y  borrowed  on  the  mortgage  to  complete  and 
furnish  the  building-^has  already  been  mentioned. 

The  deed  is  to  the  religious  society  and  to  their  snccessors, 
with  the  words  ^^  btU  not  to  their  aasigna'^  added.  It  was  made 
for  a  nominal  consideration,  and  was,  therefore,  a  deed  of  gift. 
The  word  "  successors,^'  in  the  granting  part,  created  a  fee,  and 
the  words  added  excluding  assigns  from  the  succession  are  unim- 
portant, except  when  taken  in  connection  with  the  habendum,  as 
indicating  the  intent  of  the  grantors.  The  habendum  is  in  these 
words: 

''To  have  and  to  hold  anto  the  said  party  of  the  second  part  and  Uieir  soo- 
cessors  forever/with  this  express  condition  and  limitation:  that  neither  the 
daid  party  of  the  second  part  nor  their  successors  shall  at  any  time  sell,  mort- 
gage or  in  any  way  convey  the  said  land  and  premises  or  any  part  thereof,  and 
that  no  building  shall  be  kept,  maintained  or  erected  thereon,  except  for  the 
purpose  of  public  worship  and  teaching  in  accordance  with  the  usages,  rites 
and  ceremonies  of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America,  and  also  except  the  proper  outbuildings  appurtenant  thereto." 

The  rule  against  perpetuities,  as  applied  to  private  trusts,  does 
not  apply  to  gifts  to  charitable  uses.  Orey  Perpet.  §  690;  1 
Lew.  Trusts  ^011;  Perry  Trusts  §  S84,;  Perin  v.  Carey,  ^i 
How.  465,  49s,  607;  Jones  v.  Habersham,  107  U.  8.  174, 184j 
186.  In  Perin  v.  Carey,  Mr.  Justice  Wayne,  delivering  the 
opinion  of  the  court,  said :  "  Such  gifts,  from  the  purposes  to 
which  they  were  to  be  applied  and  the  ownership  to  which  they 
are  subjected,  have  had  the  protection  of  courts  of  equity  to  pre- 
vent any  alienation  of  them  on  the  part  of  the  person  or  body 
entrusted  with  the  offices  of  giving  them  efiect ;  and  in  all  such 
cases  land  has  been  decreed  by  courts  of  equity  to  be  praictically 
inalienable,  or  that  a  perpetuity  of  them  exists  in  corporations 
when  they  are  charitable  gifts.'*  And  in  that  case  it  was  held 
that  a  devise  of  real  estate  to  a  charitable  use,  with  a  direction 
that  no  part  thereof  should  at  any  time  be  alienated,  did  not 
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create  a  perpetuity  in  the  sense  forbidden  by  law,  but  only  a 
perpetuity  allowed  by  law  and  equity  in  the  cases  of  charitable 
trusts.  In  Jones  v.  Habersham,  a  devise  of  land  to  a  society  for 
the  relief  of  distressed  widows  and  the  schooling  and  maintain- 
ing of  poor  children,  "but  on  the  eoapress  condition  that  said 
society  shall  not  sell  or  alienate  said  lot,  but  shall  use  and  appro- 
priate the  rents  and  profits  of  the  same  for  the  support  of  the 
school  and  charities  of  said  institution,  without  said  lot  being 
at  any  time  liable  for  the  debts  or  contracts  of  said  society," 
was  held  to  be  a  good  charitable  devise.  The  distinction  is  be- 
tween the  purchase  of  lands  by  a  corporation  created  for  charita- 
ble purposes  and  a  donation  or  gift  of  lands  to  such  a  corporation 
for  uses  that  are  charitable.  In  Magie  v.  Oerman  Evangelical 
Church,  S  Beas.  77 ,  an  incorporated  religious  society  purchased 
lands  for  a  consideration  and  procured  from  the  vendor  a  deed 
of  conveyance  in  fee,  with  an  habendum  to  hold  for  the  specific 
uses  for  which  the  society  was  incorporated,  with  a  restriction 
against  alienation  or  encumbering.  Chancellor  Green  applied 
to  this  convejtmce  the  rule  of  the  common  law,  that  alienation 
is  an  inseparable  incident  of  an  estate  in  fee-simple  and  could 
not  be  restrained  by  any  provision  or  condition  whatever,  and 
that,  therefore,  a  mortgage  by  the  society  was  valid.  But  this 
decision  was  expressly  placed  upon  the  ground  that  the  trust 
was  not  created  by  devise  or  gift ;  that  the  land  was  purchased 
for  a  valuable  consideration,  and  a  church  was  erected  thereon 
by  the  funds  of  a  corporation,  and  the  trust  was  inserted  in  the 
deed  by  the  society  at  its  instance  and  for  its  benefit  and  protec- 
tion, and  that  a  trust  so  created  will  not  protect  the  property 
against  the  payment  of  debts.  But  he  adds :  "  Where  property 
is  given  to  a  corporation  in  trust  for  a  charitable  use,  the  trust 
is  the  creature  of  the  donor.  He  may  impose  upon  it  such  char- 
acter, condition  and  qualifications  as  he  may  see  fit.  The  prop- 
erty being  a  gift,  no  wrong  is  thereby  done  to  the  creditors  of 
the  corporation,  and  a  court  of  equity  may  well  protect  and 
enforce  all  the  conditions  of  the  gift."  This  case  was  aflSrmed 
in  this  court  without  an  opinion,  adopting,  presumably,  the 
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opinioQ  of  the  cbaDcellor  la  the  court  of  ohanoeiy.    IS  MoOart. 
500, 

When  the  charitable  use  is  created  by  gift^  the  donor  may  im- 
pose conditions  and  limitations  which  shall  prevent  the  diversion 
of  the  trust  estate  from  the  uses  upon  which  the  estate  was 
granted  either  by  the  voluntary  or  involuntary  act  of  the  donee. 
Indeed,  the  inalienability  of  the  trust  estate  to  other  purposes 
than  the  uses  for  which  it  was  donated  results  from  the  fact  that 
the  trust  is  created.  The  question  is  wholly  one  of  construction. 
The  dominating  rule  in  the  construction  of  deeds  and  other 
written  instruments  is  to  so  construe  them  as  to  give  efiect  to  the 
intention  of  the  parties  as  far  as  is  permitted  by  the  rules  of  law. 
The  prefatory  words  in  the  habendum  in  the  deed  in  question 
are  "  upon  this  express  condition  and  limitation.''  In  the  court 
of  chancery  the  word  "condition ''  in  this  sentence  was  construed 
as  a  condition  designed  for  the  benefit  of  the  grantors  to  defeat 
the  estate  granted.  Such  a  construction,  it  seems  to  me,  is  con- 
trary to  the  intent  of  the  grantors  in  making  the  gift.  A  church 
edifice,  designed  for  religious  worship  in  accordance  with  the 
usages  of  the  Protestant  Episcopal  Church,  had  been  erected 
upon  the  lot  conveyed ;  the  grantors  had  contributed  liberally 
toward  the  erection  of  the  building,  and,  as  will  be  seen  pres- 
ently, consented  to  a  mortgage  to  raise  money  to  complete  it.  I 
think  it  is  obvious  that  the  conditions  and  limitations  inserted  in 
the  deed  were  designed  and  intended  to  secure  and  maintain  the 
property  donated  for  the  benefit  of  the  religious  society,  and  not 
for  the  advantage  of  the  grantors  personally.  The  word  "  con- 
dition ''  is  a  term  of  flexible  meaning.  In  leases  it  is  often  con- 
strued as  a  covenant.  "Express  words  of  condition  shall  be 
taken  for  a  limitation  if  the  nature  of  the  case  requires  it"  S 
Om.  Dig.  360,  tit  "  Condition  '•  T;  1  Abr,  Cos.  Eq.  105  noU  a. 
Words  of  express  condition  are  not  inapt  as  introductory  to  a 
declaration  of  trust.  Every  conveyance  to  a  charitable  use  is  a 
conveyance  to  hold  upon  the  trust  declared,  and  the  execution 
of  the  trust  is  the  condition  upon  which  the  estate  is  taken  and 
held,  to  be  given  effect  to  not  by  the  forfeiture  of  the  title,  but 
by  those  methods  by  means  of  which  a  court  of  equity  compels 
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the  performance  of  such  trusts.  lo  Jones  v.  Habersham,  above 
cited,  the  charitable  uses  were  declared  in  the  form  and  under 
the  introductory  words  of  an  "  express  condition.'^  In  a  devise 
of  lands  to  W.,  "  upon  this  express  condition  "  that  he  pay  cer- 
tain I^acies,  it  was  held  by  the  queen's  bench  and  exchequer 
chamber  that  the  words  '^upon  this  express  condition  "  did  not 
create  a  condition  for  breach  of  which  the  heir  might  enter,  but 
created  a  trust  which  the  devisee  taking  the  legal  estate  would  in 
equity  be  bound  to  perform.  Wright  v.  Wilkin,  ^  Best  &  S.  ^3S. 
Other  precedents  for  the  use  of  words  of  condition  as  a  declara- 
tion of  trust  and  not  as  a  condition  on  the  non-performance  of 
which  a  forfeiture  will  result,  will  be  found  in  the  following  cita- 
tions: Attorney- Oenerai  v.  Wax  Chandlers*  Co.,  L.  R,  6  Eng.  & 
Ir.  App.  1;  Merchant  Tailors'  Go.  v.  Attoymey- General,  L.  R,  6 
Ch.  App.  5 IS;  Ooodman  v.  Mayor  of  SaJiash,  7  App.  Cas.  633, 
640, 64s ;  Richardson,  in  re  Royal  Life  Boat  Co.,  66  L.  J.  Ch. 
784;  In  re  Conningston's  Will,  2  L.  T.  N.  S.  535;  1  Lew.  Trusts 
llfi.  In  the  Wax  Chandlers*  Case,  Lord  Cairnes  said :  **  If  I 
give  an  estate  to  A.  upon  condition  that  he  shall  apply  the  rents 
for  the  benefit  of  B.,  that  is  a  gift  in  trust  to  all  intents  and  pur- 
poses.*'  In  Ooodman  v.  Mayor  of  SaUash,  supra,  Lord  Sel  borne, 
speaking  of  a  grant  from  the  crown,  said :  "  If  an  actual  grant 
so  qualified  were  produced,  it  would  be  immaterial  whether  the 
word  used  in  it  were  'trust,'  *  intent,'  'purpose,'  'proviso'  or 'con- 
dition,' or  whether  the  trust  or  duty  imposed  were  cognizable  in 
equity  or  also  at  law.  In  such  a  grant  there  would  be  all  the  ele- 
ments necessary  to  constitute  what  in  modern  jurisprudence  is 
called  a  charitable  trust."  "A  trust  may  be  raised  by  a  gift  upon 
condition  of  doing  a  certain  thing,  even  when  followed  by  a  gift 
over  if  the  condition  be  broken.  *  *  *  The  tendency  in  early 
times  was  to  treat  such  a  limitation  as  a  conditional  gift,  and  the 
tendency  in  modem  times  is  to  treat  it  as  a  trust."  Tyssen  Char. 
Bequests  608.  "  It  is  sufficient  if  it  appears  from  the  construction 
of  the  instruments  that  the  property  was  intended  to  be  held  sub- 
ject only  to  the  execution  of  certain  charitable  trusts  or  the  per- 
formance of  certain  conditions  in  favor  of  charity."  Tad.  Char. 
Thrusts  {3d  ed.)  60.     The  other  word,  '*  limitation,"  in  its  most 
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technical  sense,  when  used  in  the  habendimiy  is  an  appropriate 
term  tinder  which  to  declare  the  nature  and  extent  of  the  estate 
granted  and  the  uses  for  which  the  grant  is  made. 

In  the  deed  now  in  hand  the  grant  is  to  a  religious  society 
]nc*orporated  as  a  Protestant  Episcopal  church,  and  the  habendum 
is  to  the  grantees  and  their  successors  forever,  with  a  limitation 
that  no  building  shall  be  kept,  maintained  or  erected  on  the 
premises  except  for  the  purpose  of  public  worship  and  teaching 
in  accordance  with  the  usag^,  rites  and  ceremonies  of  the 
Protestant  Episcopal  Churchy  and  the  proper  outbuildings 
appurtenant  thereto,  with  an  express  interdict  that  neither  the 
grantee  nor  its  successors  shall  at  any  time  sell,  mortgage  or  in 
any  way  convey  the  said  land  and  premises  or  any  part  thereof; 
thus  excluding  all  beneficial  ownership  or  use  of  the  property 
otherwise  than  for  public  worship  and  teaching  in  accordance 
with  the  rites  and  ceremonies  of  the  Protestant  Episcopal  Church. 
The  object  for  which  the  donee  of  a  charity  was  incorporated  is 
always  an  important  element  in  the  construction  of  the  instru- 
ment by  which  a  cliarity  is  created.  Tud,  Ohar.  62 ;  Attor- 
ney-General V.  Dean  &o.  of  Windsor,  8  H.  L.  Oaa.  869, 
J^05,  4.06;  JUhler  v.  Oable,  2  Den.  49S;  People  v.  SUele,  2  Barb. 
398,  405.  The  grant  is  of  the  entire  estate  in  fee,  to  hold  to  the 
religious  society  and  their  successors  forever;  excluding,  never- 
theless, all  beneficial  ownership  or  use  of  the  property,  except  for 
the  religious  purposes  for  which  the  grantee  was  incorporated. 
The  language  of  the  habendum  plainly  indicates  a  conveyance  for 
use  exclusively  for  public  worship  and  teaching  in  conformity 
with  the  rites  and  ceremonies  of  the  Protestant  Episcopal  Church, 

Annexed  to  the  habendum  is  a  consent  by  the  grantors  to* the 
mortgage  by  the  grantees  to  raise  the  money  which  was  required 
to  complete  the  church  edifice.  This  is  the  mortgage  now  under 
foreclosure.  The  consent  is  set  out  at  large  in  the  chancellor's 
opinion.  The  mortgage  debt  is  much  less  than  the  value  of  the 
property. 

Power  to  mortgage  is  frequently  inserted  in  deeds  of  trust. 
Such  a  power,  if  executed,  does  not  destroy  the  entire  trust.  The 
trust  remains  encumbered  only  by  the  mortgage.     The  consent 
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in  this  case  will  have  the  effect  to  validate  the  mortgage  as  a  lien 
upon  the  premises  conveyed.  The  purchaser  at  a  foreclosure  sale 
will  take  the  premises  by  a  title  free  from  the  trust ;  but  the  sur- 
plus money  arising  from  such  sale  will  belong  to  the  society,  to 
be  held  upon  the  original  trust. 

The  defendant  Mills,  as  the  founder  of  the  charity,  has  a 
standing  to  appear  in  court  to  restrain  the  diversion  of  the  prop- 
erty donated  from  the  charitable  uses  for  which  it  was  given. 
The  specific  prayer  of  the  cross-bill  is  that  the  surplus  money 
arising  from  the  sale  in  the  foreclosure  proceedings,  after  paying 
the  mortgage  debt,  interest  and  costs,  may  be  paid  to  him.  This 
relief  cannot  be  granted.  The  deed  of  the  grantors  having  con- 
veyed away  the  entire  estate  in  the  premises,  a  resulting  trust 
will  not  arise  in  fiivor  of  the  grantors  by  reason  of  an  abuse  of 
the  trust.  Sanderson  v.  White,  18  Pick.  S^8;  2  Perry  Trusts 
§  744^  But  the  facts  stated  in  this  opinion  are  all  set  out  in  the 
cross-bill,  exhibiting  the  purposes  for  which  the  deed  was  made ; 
and  there  is  also  a  prayer  for  other  or  further  relief.  The 
bill,  as  framed,  is  sufficient  to  bring  within  the  cognizance  of  a 
court  of  equity  the  construction  of  the  deed  and  relief  by  way  of 
preventing  a  diversion  of  the  property  conveyed  to  purposes  at 
variance  with  the  charitable  uses  to  which  it  was  devoted. 

The  order  striking  out  the  cross-bill  should  be  reversed  and 
the  record  be  remitted  &c. 

For  reversal — ^The  Chief-Justice,  Depub,  Gummere,  Lip- 
piNCOTT,  Ludlow,  Van  Syckel,  Barkalow,  Bogert — 8. 

For  affirmance — ^DixoN,  Garrison,  Magie,  HENDRiCJKSoy, 
Nixon — 5. 
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Rural  Homestead  Go.  v.  Wildes. 


The  Rueal  Homestead  Company  et  al.,  appellants, 


Frank  W.  Wildes  et  al.,  respondents. 

Where  the  stock  of  a  cemetery  company  is  almost  without  any  market 
value,  its  exchange*  for  an  interest  in  land  that  may  prevent  disastrous  compe- 
tition, is  not  so  improvident  as  to  shock  the  conscience  and  lead,  in  equity,  to 
an  invalidation  of  the  sale. 

Oq  appeal  from  a  decree  of  the  chanoellor^  whose  opinion  is 
reported  in  Wildes  v.  Rural  Homestead  Co.,  8  Dick.  Ch.  Rep. 

Mr.  William  H.  Speer,  for  the  appellants. 
Mr.  J.  Flood  McOee,  for  the  respondents. 
The  opinion  of  the  court  was  delivered  by 

Garrison,  J. 

The  bill  exhibited  in  this  cause  by  certain  stockholders  of  the 
Rural  Homestead  Company  sought  the  vacation  of  a  sale  made 
to  said  company  by  one  Samuel  W.  Bowers,  of  his  title  to  and 
interest  in  a  certain  tract  of  land  in  consideration  of  two  hun- 
dred and  thirty  shares  of  the  stock  of  said  company. 

The  substantive  charge  of  the  bill  was  that  the  directors  in 
office  effectuated  this  sale  to  secure  a  continuance  of  their  official 
positions. 

The  chancellor  found  this  to  be  the  scheme  and  decreed  the 
vacation  of  the  sale. 

In  reaching  this  result,  one  fundamental  right  is  overlooked, 
viz.,  the  right  of  Bowers,  the  purchaser  of  the  stock.  His  claim 
to  the  status  of  a  bona  fde  purchaser  without  notice  was  not 
successfully  assailed.  If,  therefore,  we  agreed  with  the  conclu- 
sions of  the  chancellor  that  the  transaction  was  unconscientious 
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OD  the  part  of  the  directors,  it  woald  in  no  wise  tend  to  affect 
the  title  of  Bowers  to  the  stock.  We  do  not,  however,  concur 
with  the  chancellor  in  his  interpretation  of  the  facts.  The  stock, 
at  the  time  of  the  purchase  in  question,  was  so  depressed  that, 
with  a  par  value  of  $50,  its  selling  value  was  $6.  The  land  in 
question  for  statutory  causes  was  the  only  source  from  which  the 
directors  could  fear  competition  to  their  cemetery.  To  exchange 
stock  that  was  almost  worthless  to  suppress  competition  that 
might  be  most  disastrous,  does  not,  in  my  opinion,  disclose  an 
improvidence  that  should  shock  the  conscience ;  on  the  contrary, 
such  a  deal  appears  to  me  to  be,  so  far  as  the  case  shows,  beyond 
reasonable  criticism. 

Leaving,  therefore,  the  rights  of  Bowers  out  of  the  question, 
I  am  of  opinion  that  there  is  no  ground  for  annulling  this  sale. 

The  decree  must  be  reversed. 

For  rever8al--THB  Chief-Justice,  Depue,  Dixon,  Gab- 
bison,     GUMMEBE,     LiPPINCOTT,     LUDLOW,      MaGIE,    VaN 

Syckel,  Babkalow,  Bogebt,  Dayton,  Hendbickson, 
Nixon — 14, 

For  c^rmance — None. 


Rodman  M.  Pbice  et  al.,  appellants, 


Anna  M.  Fobbest,  administratrix  of  Samuel  Forrest,  deceased, 
et  al.,  respondents. 

1.  A  statnte  of  the  United  States  which  authorizes  and  directs  the  secretary 
of  the  treasury  of  the  United  States  to  adjust  the  accounts  of  a  former  purser 
in  the  navy,  upon  prindples  of  equity  and  justice,  and  credit  him  with  a  sum 
of  money  paid  over  to  and  receipted  for  by  his  successor  in  office,  although 
such  payment  was  without  governmental  authority,  and  directing  the  payment 
of  the  sum  that  may  be  found  due  him,  upon  such  adjustment,  to  him  ''or  hb 
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heirs/'  is  not  a  statate  which  bestows  a  mere  gratuity  or  boantj,  but  it  is  the 
rostitutioii  of  property  which  once  belonged  to  him  as  assets  for  the  liquidation 
of  his  pecuniary  obligations,  and  upon  its  restoration  it  cannot  be  held  to  have 
assumed  any  new  character.  The  words  *^  or  his  heirs  **  are  simply  words  of 
succession  and  descriptive  of  his  estate  in  the  money  found  to  be  due  him,  and 
used  in  the  statute  in  the  sense  of  personal  repres^itatives,  and  intended  to 
secure  the  moneys  to  his  estate,  in  the  event  of  his  death  before  they  were 
paid. 

2.  The  assignment  of  a  claim  against  the  United  States,  ordered  by  the  court 
of  chancery  to  be  made  by  a  debtor,  or  his  representatives,  if  he  be  deceased, 
to  a  receiver  in  aid  of  proceedings  in  said  court  by  a  creditor,  to  obtain  satis- 
faction of  a  judgment  at  law  recovered  against  the  debtor,  is  not  prohibited  by 
and  is  not  a  nullity  under  the  provisions  of  section  3477  of  the  revised  statutes 
of  the  United  States. 

3.  Such  an  assignment  to  the  receiver  or  an  assignment  to  him  by  operation 
of  law  in  such  proceedings,  by  virtue  of  his  appointment  as  receiver,  vesting 
in  him,  under  the  powers  with  which  he  is  clothed,  the  right  to  take,  receive, 
sue  for  and  distribute  according  to  law,  and  the  orders  of  the  court  from  which 
he  derives  his  appointment,  is  an  exception  to  the  provisions  of  section  3477 
of  the  revised  statutes  of  the  United  States,  requiring  assignments  of  such 
claims,  or  powers  of  attorney  to  receive  the  same,  to  be  acknowledged  by  the . 
persons  executing  them,  and  to  be  certified  by  the  officer  taking  such  acknowl- 
edgments. 

4.  The  objects  of  section  3477  of  the  revised  statutes  of  the  United  States 
are  that  the  government  may  not  be  harassed  by  multiplying  the  number  of 
persons  with  whom  it  has  to  deal,  and  that  it  might  always  know  with  whom 
it  was  dealing,  until  a  contract  is  completed  and  an  adjustment  and  settlement 
made ;  and  none  of  these  evils  can  happen  upon  an  assignment  for  the  boiefit 
of  the  creditors  of  a  claimant,  either  expressly  ordered  to  be  made  by  a  court 
having  jurisdiction  or  resulting  by  operation  of  law. 

5.  The  court  of  chancery  has  jurisdiction  to  determine  the  right  of  the  dis- 
tribution of  such  claim  in  payment  and  satisfaction  of  a  judgment  debt  due 
from  the  claimant  to  his  creditors,  whenever  the  proper  parties  are  before  the 
court  and  the  point  decided  be  within  the  issues  made  by  the  pleadings. 


On  appeal  from  the  order  of  the  chaucellor,  overruling  the 
pleas  of  the  appellants. 

The  bill  of  complaint  in  this  case  is  filed  by  Anna  M.  For- 
rest, administratrix  of  Samuel  Forrest,  deceased^  and  Charles 
Borcherling,  receiver  of  the  goods  and  chattels,  rights,  credits, 
pro|)ert7  and  effects  of  Rodman  M.  Price,  deceased,  against 
Rodman  M.  Price  and  others,  the  children  of  the  said  Rodman 
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M.  Price,  deceased,  as  defendants.  To  this  bill  of  complaint, 
two  joint  and  several  pleas  have  been  filed,  alike  in  form  and 
substance,  setting  up  in  each  precisely  the  same  defence  to  this 
suit  in  equity. 

This  bill  of  complaint  was  filed  July  5th,  1894. 

It  states  that  it  is  filed,  by  permission  of  the  court,  as  a  bill 
of  revivor  and  original  bill,  in  the  nature  of  a  supplement  to  a' 
bill  which  was  filed  on  the  30th  day  of  May,  1874,  by  the  com- 
plainant, against  Rodman  M.  Price,  of  Bergen  county,  in  the 
State  of  New  Jersey,  now  deceased,  jointly  with  his  wife,  Matilda 
C.  S.  Price,  and  Francis  Price.  It  is  alleged  that  by  such  former 
bill  of  complaint  it  was  set  forth  that  on  the  2d  day  of  June, 
A.  D.  1857,  in  the  supreme  court  of  New  Jersey,  the  said  Samuel 
Forrest,  in  his  lifetime,  recovered  a  judgment  against  Rodman 
M.  Price,  now  deceased,  for  the  sum  of  $17,000  debt,  and  $78.04 
costs  of  action,  and  that  upon  said  judgment  a  fieri  facias  was 
sued  out  and  returned  unpaid  and  unsatisfied ;  that  on  Novem- 
ber 7th,  1860,  the  said  Forrest  died  intestate,  with  the  said  judg- 
ment still  remaining  unpaid  and  unsatisfied ;  that  on  or  about 
January  2d,  1874,  administration  of  the  goods  and  chattds, 
rights  aaid  credits  which  were  of  the  said  Forrest,  deceased,  was 
granted  to  the  said  Anna  M.  Forrest  by  the  oi-dinary  of  the 
State  of  New  Jersey ;  that  shortly  afterwards  said  judgment  was 
revived  by  a  writ  of  adre  fadaSy  and  that  on  or  about  April 
14th,  1874,  another  writ  of  fi^  facias  was  duly  and  regularly 
issued  upon  said  revived  judgment,  which  also  was  returned  un- 
paid and  unsatisfied,  and  that  thereupon  the  former  bill  of  com- 
plaint by  said  Anna  M.  Forrest,  as  administratrix  aforesaid,  was 
filed,  alleging  that  the  said  Rodman  M.  Price,  since  deceased, 
was  possessed  of  certain  moneys,  property  and  things  in  action, 
either  in  his  own  possession  or  held  in  trust  for  him  by  the  other 
defendants,  and  praying  for  the  appointment  of  a  receiver  of 
such  property  and  things  in  action,  and  that  the  same  be  appro- 
priated to  the  payment  of  the  judgment  aforesaid  and  costs 
thereof,  therein  set  forth,  with  the  appropriate  prayer  for  injunc- 
tion and  process. 

The  bill  of  complaint  in  this  case  further  states  that  on  or 
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about  December  4th^  1874,  the  defendants  in  said  former  bill 
filed  their  answer  thereto,  in  which  the  reooverj  and  force  of  the 
judgment  against  Rodman  M.  Price,  at  the  suit  of  said  Forrest, 
was  admitted,  but  denying,  circumstantially,  that  the  said  Rod- 
man M.  Price  was  possessed  of  any  of  the  property  as  claimed 
in  such  bill  of  complaint,  or  that  any  property  whatever  was 
held  by  him,  or  in  trust  for  him,  by  the  other  defendants,  and 
charging  that  the  said  Price  had  no  title  to  or  interest  in  any  of 
the  property  then  standing  in  the  names  of  the  other  defendants. 
The  bill  further  states  that  after  the  filing  of  this  answer  the 
cause  slept  until  August  9th,  1892,  when  the  said  Anna  M. 
Forrest,  administratrix  aforesaid,  and  one  of  the  complainants 
in  this  cause,  filed  a  petition  supplementary  to  the  bill,  reciting 
that  several  writs  of  fieri  facias  de  bonis  et  tenris  had  been  issued 
upon  the  judgment  aforesaid,  all  of  which  had  been  returned 
unsatisfied  for  want  of  any  goods  or  lands  whereof  to  make  a 
levy  out  of  which  to  make  the  debt  and  costs.     By  this  petition, 
as  it  appears  by  the  bill  of  complaint,  it  was  charged  that  the 
sum  of  $45,000  was  about  to  be  paid  to  the  said  Price  by  the 
officers  of  the  treasury  of  the  United  States,  being  the  sum  found 
to  be  due  him  by  an  accounting  between  the  said  Price  and  the 
government  of  the  United  States,  and  that  such  sum  was  to  be 
paid  by  the  delivery  to  Price,  or  his  attorney,  of  a  draft  of  the 
treasurer  of  the  United  States  or  some  other  n^otiable  security, 
made  and  issued  by  the  financial  officers  of  the  government  of 
the  United  States,  payable  to  the  order  of  said  Price,  and  that 
said  draft  or  other  n^otiable  security  was  to  be  made,  and  the 
transaction  closed  upon  the  15th  of  the  then  month  of  August 
By  this  petition,  it  was  charged  that  said  Price,  if  he  received 
such  money,  would  put  the  same  beyond  the  reach  of  his  creditors, 
and  that  the  same  would  not  be  available  to  satisfy  said  judgment, 
and  she,  therefore,  prayed  that  an  injunction  might  issue  to  prevent 
said  Price  from  endorsing  such  drafts  to  anyone  but  the  complain- 
ant in  payment  of  said  judgment,  and  that  a  receiver  of  such  fund 
or  draft  or  negotiable  security  be  appointed,  and  that  said  Price 
be  directed,  immediately  upon  the  receipt  of  the  same  by  him,  to 
endorse  the  same  to  said  receiver,  to  the  end  that  the  amount 
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thereof  might  be  taken  by  such  receiver  as  an  officer  of  the 
court  of  chancery,  to  be  disposed  of  according  to  law  and  the 
direction  of  that  court.  The  bill  further  recites  that  upon  such 
petition  being  filed  on  August  8th,  1892,  an  order  to  show  cause 
on  that  day  was  made,  why  the  prayer  of  the  petition  should 
not  be  granted,  and  why  an  injunction  should  not  issue  and  a 
receiver  be  appointed  according  to  the  tenor  of  the  prayer  of  said 
petition,  and  further  directed  that  the  said  Price  be  restrained 
and  enjoined  from  making  any  endorsement  of  any  such  draft, 
drafts  or  other  negotiable  security  of  the  United  States  as  was 
set  forth  in  said  petition.  This  order  was  made  returnable  on 
September  12th,  1892. 

The  bill  of  revivor  further  states  that  a  certified  copy  of  sucb 
order,  under  the  seal  of  the  court  of  chancery,  was  served  od» 
August  10th,  1892,  on  the  said  Price,  yet  on  the  5th  day  of 
September,  1892,  he  received  from  the  assistant  treasurer  of  the 
United  States,  four  several  drafts — one  for  the  sum  of  $2,704.08, 
one  for  $13,500,  one  for  $20,000,  and  a  fourth  for  $9,000— and 
that  on  different  dates  between  the  date  of  the  reception  by  him 
of  the  drafts  and  the  3d  day  of  October,  1892,  he  endorsed  sucb 
drafts  and  collected  the  proceeds  thereof  and  devoted  the  same 
to  his  own  use,  and  that  on  the  3d  day  of  October  he  filed  an 
answer' to  the  petition,  which,  without  admitting  the  endorse- 
ment of  said  drafts,  alleged  that  the  judgment  of  Forrest  against 
him  had  been  paid,  and  further,  that  there  was  a  sum  of  money 
due  him  from  the  United  States,  voted  to  him  or  his  heirs  by 
congress,  and  that  about  $45,000  of  it  was  paid  or  about  to  be 
paid,  but  that  even  if  the  said  judgment  was  still  unpaid  and 
valid  against  him,  yet  this  sum  of  money  so  voted  to  him  was 
not  amenable  to  the  payment  of  such  judgment,  and  could  not 
be  lawfully  paid  to  any  receiver  or  otherwise  appropriated  to 
that  purpose. 

The  bill  further  alleges  that  such  proceedings  were  had  upon 
the  former  bill  and  the  petition  aforesaid,  that  after  the  hearing 
on  said  order  to  show  cause,  on  October  10th,  1892,  Charles  Bor- 
cherling  was  duly  appointed  receiver  of  the  property  and  things 
in  action  belonging  to,  or  due  to,  or  held  in  trust  for  said  Price 
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at  the  time  of  the  issuing  of  the  executions  on  such  judgment  or 
at  any  time  afterwards^  and  especially  of  the  four  drafts  afore- 
said, with  authority  to  the  receiver  to  possess,  receive,  and,  in  his 
own  name,  to  sue  for  such  property  and  things  in  action,  and  to 
hold  such  drafts  subject  to  the  further  order  of  the  court ;  that 
such  receiver  was  required  to  give  bonds,  in  the  sum  of  $40,000, 
for  the  faithful  performance  of  his  duties,  and  that  in  and  by 
said  order  the  said  Price  was  enjoined  and  restrained  from  inter- 
meddling with  said  receiver  in  r^ard  to  said  drafts,  and  to  put 
the  same  in  the  possession  of  the  receiver,  if  the  same  were  in 
the  possession  of  said  Price  or  under  his  control,  provided  that 
if  said  drafla,  excepting  the  one  for  $13,500,  should  be  delivered, 
with  the  endorsement  of  said  Price,  to  the  clerk  of  the  court  of 
chancery,  on  or  before  October  13th,  then  the  order  should  be 
void.  He  was  also  enjoined  and  restrained  from  any  endorse- 
ment or  appropriation  of  said  drafts  otherwise  than  to  said  re- 
ceiver or  to  the  clerk  as  aforesaid.  The  receiver  gave  the  bond 
required,  and  filed  his  official  oath  and  entered  upon  his  duties. 
The  drafts  were  not  so  delivered  by  Price,  whereby  the  order 
remained  in  full  force.  This  order  was  served  upon  Price,  with 
a  written  demand  that  if  the  drafts  or  either  of  them  were  not 
in  his  physical  possession,  but  were  held  by  him  or  subject  to 
his  control,  whether  alone  or  jointly  with  any  other  person,  that 
he  give  his  consent  and  order  in  writing  for  their  delivery  to  the 
receiver  or  to  his  order,  and  that  he  do  all  things  necessary 
within  his  power  to  put  the  receiver  in  possession  and  control 
thereof.  The  copy  of  the  order  and  the  demand  were  served 
upon  Price  shortly  after  the  order  was  made,  elsewhere  than  in 
the  State  of  New  Jersey,  which  was  the  place  of  his  abode  and 
residence,  for  the  reason  that  he  was  not  to  be  found  within  that 
state  until  May  28th,  1894,  when  it  was  served  upon  him  again. 
On  the  16th  day  of  January,  1893,  an  attachment  was  issued 
against  Price  for  contempt  of  court,  in  disobeying  the  order  of 
August  8th,  1892,  and  after  due  proceedings  he  was  convicted 
of  such  contempt,  and,  by  order  dated  May  18th,  1894,  he  was 
ordered  to  pay  to  the  receiver  the  sum  of  over  $30,000  of  this 
fund  aforesaid,  together  with  a  small  fine,  and  that,  upon  failure 
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to  comply  with  such  order,  he  be  imprisoned  until  said  order 
was  performed. 

The  bill  further  alleges  that  the  amount  of  such  drafts  was  a 
part  of  a  certain  debt  of  $76,000  or  thereabouts  awarded  to  the 
said  Brodman  M.  Price  by  the  officers  of  the  treasury  department 
of  the  United  States,  under  an  act  of  congress  passed  February 
23d,  1891,  and  agreed  to  be  paid  to  him  in  conformity  with  the 
directions  contained  in  such  act ;  and  that  the  balance  of  said 
$76,000,  after  the  drafts  were  delivered  to  Price,  was  to  be  re- 
tained to  answer  a  counterclaim  of  the  United  States  for  a  debt 
alleged  to  be  due  by  Price  to  the  United  States,  but  after  inves- 
tigation such  determination  to  retain  such  balance  was  recon- 
sidered, and  that  the  treasury  department  were  about  to  pay  unto 
the  said  Price  the  sum  of  $31,000,  the  balance  of  said  fund,  and 
that  said  Price  and  his  agents  were  actively  seeking  to  obtain 
payment  of  the  same ;  and  that  pending  the  proceedings  to  com- 
l)el  the  said  Price  to  consent  that  the  treasurer  of  the  United 
States  pay  to  said  receiver  such  balance,  the  said  Price,  on  the 
8th  day  of  June,  1894,  departed  this  life  intestate,  and  that  no 
letters  of  administration  have  ever  been  granted  to  anyone  upon 
his  estate. 

The  bill  further  all^s  a  further  payment  of  $9,000  was  made 
out  of  said  fund  to  said  Price,  thus  reducing  the  balance  of  said 
fund  apparent  on  the  books  of  the  treasury  department  of  the 
United  States  to  the  sum  of  about  $22,000,  and  that  demand 
had  been  made  by  the  receiver  upon  the  treasurer  of  the  United 
States  for  the  payment  to  him  of  said  balance;  that  the  treasurer 
neither  consents  nor  refuses  to  make  such  payment,  but  is  will- 
ing to  abide  the  determination  of  some  lawful  tribunal  of  the 
rights  of  the  receiver  in  the  premises,  and  is  willing  to  pay  over 
the  balance  of  such  fund  in  accordance  with  such  determination  ; 
and  it  is  believed  by  the  complainants  that  on  the  decree  of  the 
court  of  chancery  being  made  that  the  receiver  is  entitled  to  said 
balance,  and  notice  thereof  duly  given,  that  the  treasury  depart- 
ment will  respect  such  decree  and  pay  over  to  the  receiver  the 
balance  of  said  fund. 

The  bill  further  alleges  that  the  children  of  said  Price,  as  his 
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heirs-at-law,  are  endeavoring,  upon  their  construction  of  the  pro- 
visions of  the  act  of  1891,  to  obtain  the  payment  of  this  balance 
to  them  personally,  on  the  ground  that  under  the  act  of  congress 
awarding  this  amount  to  Price  or  "  his  heirs,''  the  money  be- 
longs to  them  as  his  heirs-at-law  and  not  as  representatives  of 
his  estate,  and  that  the  receiver  has  no  right  in  law  thereto,  and 
that  they  have  authorized  John  C.  Fay,  of  Washington  City, 
by  power  of  attorney,  to  apply  for  and  receive  such  balance  in 
their  behalf,  and  that  they  are  now  pressing  their  claim  as  afore- 
said with  the  secretary  of  the  treasury  for  such  payment.  Admin- 
istration ad  prosequendum  of  the  estate  of  Price  has  been  granted 
to  Allan  L.  McDermott,  the  clerk  of  the  court  of  chancery,  who 
is  joined  as  a  defendant  simply  for  the  purpose  of  this  suit,  to 
subject  this  fund  to  the  payment  of  the  debts  of  the  intestate. 

Prayer  is  made  that  injunction  issue  against  the  defendants 
receiving  any  moneys  of  the  oflScers  of  the  treasury  of  the  United 
States,  that  the  defendants  be  decreed  to  pay  to  the  receiver  any 
part  of  said  money  which  they  respectively  have  received  or 
hereafter  may  receive. 

The  defendants  have  not  answered  this  bill,  but  have  filed  two 
pleas  thereto,  one  the  joint  and  several  plea  of  Madeline  Price 
and  Governeur  Price,  children  of  Kodman  M.  Price,  deceased ; 
the  other  is  the  joint  and  several  plea  of  Francis  Price,  Rodman 
M.  Price  and  Trenchard  Price,  other  children  of  Rodman  M. 
Price,  deceased,  and  Matilda  Price,  his  widow.  These  pleas  are 
alike  in  form  and  substance.  The  act  of  congress,  approved 
February  23d,  1891,  is  set  out,  and  under  it  these  defendants, 
as  the  heirs-at-law  of  Rodman  M.  Price,  deceased,  contend  that 
they  are  entitled  to  the  balance  of  this  fund. 

The  facts  set  out  by  the  defendants  in  these  pleas  are,  substan- 
tially, that  the  said  Rodman  M.  Price  had  no  real  or  personal 
estate  or  property  at  the  time  of  his  death,  and  that  they  have 
not  had  nor  do  they  now  have  the  possession,  ownership  or  con- 
trol of  any  personal  estate  from  their  said  father,  and  that  they 
have  not  received  any  moneys  from  the  government  of  the 
United  States  through  their  said  father  or  otherwise^  under  the 
act  of  congress  of  February  23d,  1891. 
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The  pleas  set  out  the  act  of  congress  as  follows,  to  wit : 

"  An  Act  for  the  Relief  of  Rodman  M.  Price, 

*'Be  it  enacted,  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  That  the  secretary  of  the  treasury  of 
the  United  States  be  and  he  is  hereby  authorized  and  directed  to  adjust  upon 
principles  of  equity  and  justice  the  accounts  of  Rodman  M.  Price,  late  purser 
in  the  United  States  navy,  and  acting  navy  agent  at  San  Francisco,  California, 
crediting  him  with  the  sum  paid  over  to  and  receipted  for  by  his  successor,  A. 
M.  Van  Nostrand,  acting  purser,  January  fourteenth,  eighteen  hundred  and 
fifty,  and  pay  to  said  Rodman  M.  Price,  or  his  heirs,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  any  sum  that  may  be  found  due  to  him 
upon  such  adjustment. 

"Approved  February  23d,  1891." 

The  pleas  further  set  forth  that  on  or  about  the  6th  day  of 
December,  1848,  in  the  early  settlement  and  development  of  Cali- 
fornia, the  said  Rodman  M.  Price,  deceased,  was  assigned  to  duty 
upon  the  Pacific  coast  at  California,  as  purser  and  fiscal  agent  of 
the  government  of  the  United  States,  for  the  navy  department 
of  the  United  States,  he  then  being  a  purser  in  the  United  States 
navy,  and  acting  as  such  up  to  about  December,  1849,  or  Janu- 
ary, 1850,  when  he  was  detached  by  the  government  of  the 
United  States  from  such  duty  and  ordered  to  transfer  all  public 
money  and  public  property  remaining  in  his  hands,  to  his  suc- 
cessor or  to  such  other  disbursing  oflScer  of  the  navy  as  might 
l)e  designated  by  the  commanding  officer  of  the  naval  station 
of  California,  and  immediately  after  transfer  to  report  to  the 
city  of  Washington  for  the  purpose  of  settling  his  accounts. 
Afterwards,  in  the  month  of  December,  1849,  A.  M.  Van  Nos- 
trand,  referred  to  in  the  said  act  of  congress,  became  the  successor 
of  the  said  Rodman  M.  Price,  deceased,  in  California  aforesaid, 
as  acting  purser  in  the  navy  of  the  United  States.  Afterwards, 
on  or  about  the  31st  day  of  December,  1849,  Commodore  Jones, 
of  the  United  States  navy,  commanding  the  United  States  squad- 
ron at  San  Francisco,  California,  on  behalf  of  the  government  of 
the  United  States,  directed  Acting  Purser  Van  Nostrand  afore- 
said to  call  on  Purser  R.  M.  Price  aforesaid,  and  receive  from 
him  all  books,  papers,  office  furniture  and  funds  and  anything 
belonging  to  the  purser's  department  at  San  Francisco.      In 
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accordance  therewith  and  with  the  instruction  aforesaid  to  the 
said  Purser  Price,  he  paid  over  on  the  31st  day  of  December, 
1849,  to  the  said  Van  Nostrand,  acting  purser  of  the  United 
States  navy  at  San  Francisco  station,  in  California,  the  sum  of 
$45,000,  being  all  the  public  moneys  of  the  United  States  in  the 
hands  of  said  Purser  Price.  Afterward,  on  the  14th  day  of 
January,  1850,  the  said  Rodman  M.  Price,  out  of  his  private 
moneys  alone,  and  not  of  the  government  of  the  United  States, 
advanced  to  the  said  Van  Nostrand  $75,000,  and  took  his  receipt 
therefor  as  follows : 

"  Sax  Francisco,  January  14, 1850. 

"Keceived  from  Rodman  M.  Price,  purser  U.  S.  navy,  $75,000  for  which  I 
hold  mjTself  responsible  to  the  United  States  treasury  department 

"$75,000.  (Duplicate)  A,  M.  Van  Nostrand, 

*"  Acting  Puner," 

Which  advance  was  without  the  approval  and  signature  of  said 
Commodore  Jones,  commanding  officer  of  the  said  acting  purser, 
A.  M.  Van  Nostrand,  although  the  said  Rodman  M .  Price  re- 
garded the  advance  as  an  accommodation  to  and  made  for  the 
benefit  of  the  government  of  the  United  States,  to  be  used  by  the 
said  Van  Nostrand,  as  acting  purser  of  the  United  States  navy, 
for  the  payment  of  the  expenses  of  the  navy  at  that  station. 
The  pleas  fully  exhibit  the  difficulties  and  embarrassments  of  the 
United  States  in  obtaining  funds  for  these  purposes  on  the 
Pacific  coast  at  this  period  of  the  history  of  California.  The 
said  A.  M.  Van  Nostrand  never  returned  or  paid  the  said  sum 
of  money,  or  any  part  thereof,  to  the  said  Rodman  M.  Price ; 
neither  did  he  account  for  this  sum  to  the  government  of  the 
United  States. 

In  the  settlement  of  the  accounts  of  the  said  Rodman  M. 
Price  he  made  claim  on  the  treasury  department  for  a  credit  or 
allowance  for  the  said  sum  of  $75,000,  and  has  continued  ever 
since  to  make  such  claim.  In  the  year  1854  the  then  attorney- 
general  of  the  United  States,  acting  under  instructions  fix)m  the 
secretary  of  the  navy  to  investigate  the  claim  of  said  Rodman 
M.  Price  for  the  reimbursement  or  payment  to  him  of  said 
$75,000,  gave  an  opinion  that  the  government  of  the  United 
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States  was  not  responsible  for  and  could  not  be  charged  with  the 
private  fund  paid  by  Rodman  M.  Price  aforesaid  to  the  said 
Van  Nostrand,  and  which  was  so  paid  without  the  written 
approval  of  the  said  commanding  oflScer,  Commodore  Jones. 
Annexed  to  the  pleas  is  a  copy  of  this  opinion,  with  all  other 
proceedings  taken  in  this  matter  of  the  claim  of  the  said  Rod- 
man M.  Price  against  the  government  of  the  United  States,  by 
which  it  is  shown  that  the  said  sum  of  $75,000  was  paid  and 
advanced  by  the  said  Rodman  M.  Price  in  the  belief  that  it 
would  be  an  accommodation  to  the  government  in  the  condi- 
tion of  things  that  existed  in  the  history  of  California  at  that 
time,  and  that  the  same  was  advanced  and  paid  to  his  successor- 
in  oflSce,  in  good  faith,  for  the  use  of  the  government  of  the 
United  States  and  the  United  States  navy,  and  that  apart  from 
the  lawfulness  of  the  claim  it  was  one  equitable  and  just  to  be 
allowed  in  the  settlement  of  his  accounts.  The  pleas  further 
allege  that  in  accordance  with  the  said  act  of  congress  the  secre- 
tary of  the  treasury  of  the  United  States,  in  August,  1892, 
adjusted  these  accounts  of  the  said  Rodman  M.  Price,  as  late 
purser  in  the  United  States  navy  and  acting  navy  agent  in  San 
Francisco,  California,  in  accordance  with  the  act  of  1891,  and 
credited  him  with  the  said  sum  of  $75,000  paid  over  as  afore- 
said and  receipted  for  by  his  successor,  A.  M.  Van  Nostrand, 
acting  purser,  January  14th,  1850,  leaving  the  sum  of  $76,204.08 
found  due  him,  and  admits  that  he  received  four  drafts  from 
the  government  of  the  United  States  and  the  money  therefor, 
amounting  to  $45,204.08;  and  that  the  balance  thereof  of 
$31,000,  which  was  part  of  the  said  $75,000,  after  deducting 
any  other  sum  actually  paid  to  the  said  Rodman  M.  Price  thereon, 
in  his  lifetime,  by  the  government  of  the  United  States,  the 
defendants  in  said  pleas  named  claim  that  they  are  entitled  to 
payment  thereof  to  them  under  and  by  virtue  of  the  said  act  of 
congress  and  the  adjustment  aforesaid. 

Argument  was  had  before  the  chancellor  on  the  bill  and  pleas, 
and  on  July  29th,  1895,  by  order  of  the  chancellor,  the  pleas 
were  overruled,  with  costs,  from  which  order  an  appeal  has  been 
taken  to  this  court. 
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Mr.  J.  Flavd  McOeCy  for  the  appellants. 

Mr.  Cortlandt  Parker,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

LiPPINCJOTT,  J. 

The  first  insistnient  of  the  defendants  below^  and  appellants 
in  this  court,  is  that  as  heirs-at-law  of  Rodman  M.  Price,  de- 
ceased, they  are  entitled,  under  the  act  of  congress  of  1891,  to 
the  balance  of  the  moneys  in  the  treasury  of  the  United  States, 
amounting  to  about  $22,000,  as  admitted  by  the  pleas  in  this 
suit;  that  congress,  by  this  act,  was  bestowing  a  gratuity  and 
was  at  liberty  to  select  its  beneficiaries,  and  that  in  so  doing  it 
directed  certain  specific  persons  to  whom  it  should  go,  and  that 
by  the  directions  of  this  statute,  in  his  lifetime,  it  was  a  gratuity 
to  Price,  and,  in  case  of  his  death  before  payment,  then  with 
the  same  qualities  the  gift  devolved  upon  the  persons  who,  at  the 
time  of  his  death,  were  his  heirs. 

The  facts  set  forth  in  the  pleas,  giving  rise  to  the  act  of  con- 
gress, effectually  dispose  of  this  insistment,  and,  in  the  considera- 
tion of  the  pleas,  the  act  must  be  construed  to  some  extent  with 
reference  to  those  facts,  especially  so  far  as  there  may  exist  in 
the  statute  any  reference  to  them. 

The  facts  in  these  pleas  exhibit  a  great  pertinacity  on  the  part 
of  Mr.  Price,  continued  through  a  lifetime  almost,  in  pressiog 
his  claim  for  money  believed  by  him  to  be  due  from  the  govern- 
ment of  the  United  States.  They  were  moneys  which,  indis- 
putably, were  paid  out  for  the  benefit  of  the  United  States,  so 
admitted  upon  all  sides  and  in  all  proceedings,  but  which,  be- 
cause of  the  want  of  the  technical  approval  of  his  superior  officer 
before  the  advance  was  made  by  him,  became  unallowable  in  the 
adjustment  and  settlement  of  his  accounts  with  the  government, 
but  the  justice  of  which,  as  a  due  to  him,  was  distinctly  recog- 
nized in  the  act  of  congress  directing  its  adjustment  and  pay- 
ment, either  in  whole  or  in  part,  upon  principles  of  equity  and 
justice. 
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The  act  of  congress  directs  the  secretary  of  the  treasury 

^'to  adjust,  opon  principles  of  equity  and  justice,  the  accounts  of  Bodman  M. 
Price,  late  purser  in  the  United  States  navy,  and  acting  navy  agent  at  San 
Francisco,  crediting  him  with  the  sum  paid  over  to  and  receipted  for  by  his 
successor,  January  14, 1850,  and  to  pay  to  said  Rodman  M.  Price  or  his  heirs, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated,  any  sum  that 
may  be  found  due  to  him  upon  such  adjustment/' 

It  was  upon  these  "principles  of  equity  and  justice ''  that  the 
secretary  of  the  treasury  of  the  United  States  adjusted  his  ac- 
counts as  an  officer  of  the  United  States  having  accounts  with 
the  government. 

A  reading  of  this  statute  at  once  indicates  that  congress  was 
not  dealing  with  one  upon  whom  a  mere  gift  for  honorable  ser- 
vices was  to  be  conferred.  It  was  dealing  with  a  claim  of  one 
who  had  expended  his  private  moneys  for  the  benefit  of  the 
government  in  an  emergency  which  demanded  or  justified  this 
expenditure.  Under  this  act,  couched  in  the  language  in  which 
it  is,  it  cannot,  as  it  seems  to  me,  be  contended  that  the  govern- 
ment of  the  United  States  was  conferring  upon  Price  a  bounty. 
It  was  restitution  to  him  of  moneys  which  he  had  advanced,  and 
which  he  believed,  at  the  time  the  advance  was  made,  would  be 
at  once  repaid,  in  the  settlement  of  his  accounts  as  a  disbursing 
officer  of  the  United  States  navy.  I  think  that  the  act  of  1891 
was  based  upon  the  idea  that  the  claim  was  a  moral  and  equita- 
ble obligation,  if  not  a  legal  one,  on  the  part  of  the  government, 
for  money  "  found  to  be  due  him,"  upon  an  adjustment  of  his 
accounts,  according  to  principles  of  "  equity  and  justice,"  and  not 
upon  any  considerations  that  a  gift  or  gratuity  was  being  con- 
ferred upon  him. 

The  learned  chancellor,  in  his  opinion  in  Fondest  v.  Price,  7 
Dick  Ch,  Rep,  16, 26,  after  reviewing  the  facts  in  that  case,  which 
are  precisely  the  same  in  substance  as  those  set  forth  in  the  pleas 
herein,  says:  *'I  do  not  find  in  this  situation  even  the  bounty  of 
a  grateful  government  partaking  of  the  character  of  a  pension  or 
reward  for  a  meritorious  deed,  but  simply  the  restitution  of 
property  which  had  once  belonged  to  the  defendant  as  assets  for 
the  liquidation  of  his  pecuniary  obligations;  and  I  fail  to  under- 
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stand  howy  upon  its  restoration  to  the  defendant,  it  can  be  held 
to  assume  a  new  character/'  In  that  case  this  question  was 
elaborately  discussed  by  the  chancellor,  and  his  views  of  the 
nature  of  the  obligation  of  the  government  of  the  United  States, 
which  was  the  foundation  of  this  statute,  can  be  fully  approved. 

So  far  as  the  devolution  of  this  money  is  concerned,  upon  the 
facts  set  up  in  the  pleas  and  the  situation  as  there  expressed,  the 
statute  of  1891  cannot  well  bear  any  other  construction  than 
that  the  payment  was  intended  to  benefit  the  estate  of  Price, 
and  to  be  within  the  reach  of  his  creditors.  The  heirs  of 
Price  were  in  no  sense  personally  intended  to  be  the  beneficiaries 
of  the  United  States  by  way  of  gift  or  gratuity  to  them  as  such. 
The  language  of  the  act  could  only  be  fulfilled  by  a  payment  to 
Price.  If  it  could  be  called  a  gift  it  occurred  at  the  passage  of 
the  act,  and  the  act  in  no  sense  intended  that  the  heirs.of  Price 
were  to  be  included  in  the  gratuity.  But  the  reason  of  the  act 
is  such  as  to  reveal  the  intention  of  congress  to  recognize  an  obli- 
gation on  the  part  of  the  government,  and  upon  its  ascertainment 
to  pay  it  to  Price  or  his  representatives  in  the  same  manner  as  a 
debt  is  paid  to  anyone.  In  his  accounts  with  the  government 
upon  such  ascertainment,  he  was  credited  with  the  amount  found 
to  be  due.  The  act  in  its  terms  speaks  of  the  application  of  the 
principles  of  equity  and  justice  in  the  adjustment  of  his  accounts 
as  "late  purser  of  the  United  States  navy  and  acting  naval  agent 
at  San  Francisco."  The  meaning  of  this  statute  is  to  be  gathered 
from  the  construction  of  the  whole  statute  in  view  of  the  circum- 
stances which  led  to  its  enactment  and  the  object  to  be  accom- 
plished. 

The  chancellor,  in  his  opinion  in  the  case  in  7  Dick.  Ch.  Rep. 
16 J  to  which  reference  has  been  made,  says :  "  But  it  affirmatively 
appears  that  the  money  of  which  the  statute  authorizes  payment, 
though  not  a  legal  claim,  is  not  a  pure  governmental  bounty. 
The  provision  in  the  act  for  the  relief  of  the  defendant  Price, 
that  payment  should  be  made  to  him  or  his  heirs,  has  been  urged 
as  indicative  of  the  legislative  intention  that  the  payment  was 
not  intended  to  benefit  creditors.  I  do  not  so  understand  the 
act.     The  expression  ^or  his  heirs'  was  undoubtedly  a  provision 
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against  death  before  the  day  of  payment,  and  there  can  be  no 
substantial  doubt  that  it  is  used  in  the  sense  of  personal  repre- 
sentatives, the  thing  dealt  with  being  personalty,  and  appears  in 
the  act  to  secure  the  moneys  to  his  estate  in  the  event  of  his  death 
before  they  are  paid.'' 

The  same  holding  was  made  by  the  contptroUer  of  the  United 
States  in  his  written  opinion  on  this  question,  of  date  of  July 
11th,  1894,  in  the  determination  that  the  word  "or''  in  the 
words  "or  his  heirs"  should  be  construed  to  mean  "and." 
Whilst  this  is  the  lair  interpretation  of  this  statute,  taken  as  a 
whole,  yet  it  seems  to  me  to  be  immaterial  whether  such  meaning 
be  given  to  the  word  " or"  or  not,  for  it  must  be  that  a  fair  and 
reasonable  construction  of  this  act,  that  the  moneys  were  to  be 
paid  to  Price  in  his  lifetime,  and  after  his  death,  to  his  heirs-at- 
law,  and  these  words  "  his  heirs"  are  simply  words  of  succession 
and  description  of  his  estate  in  the  money,  and  they  are  in  this 
statute  as  representative  of  his  estate  only.  Holcomb  v.  Lake^ 
1  Dutch.  605;  8.  C,  4  Zab.  688;  Den,  v.  English,  2  Harr. 
£80  ;  Den  v.  Allaire,  Speno.  19  ;  Engdfried  v.  Woelparty  1  Yeatea 
41, 66;  Winterfidd  v.  Stauss,  ^^  Wis.  394. 

These  cases  illustrate  the  construction  of  the  word  "or"  into 
"  and,"  to  give  effect  to  the  fair  intention  of  the  legislator.  The 
many  cases  cited  in  17  Am.  &  Eng.  Encyd.  L.,  tit.  "  O?-,"  218-- 
222,  fully  illustrate  the  instances  of  this  construction. 

It  will  be  noticed  that  in  the  case  of  Emerson  v.  Hall,  13 
Pet.  4D9,  which  is  a  case  relied  on  by  the  defendants,  the  gift 
under  the  statute  was,  by  the  express  terms  of  the  act  of  con- 
gress, payable  to  the  legal  representative  of  Emerson  and  Lor- 
raine, respectively,  and  the  title  of  the  act  was  "An  act  for  the 
relief  of  Beverly  Chew,  and  the  heirs  of  William  Emerson,  de- 
ceased, and  the  heirs  of  Edward  Lorraine,  deceased."  6  U.  8. 
Stat.  464"  The  body  of  the  act  expressly  directs  that  it  shall  be 
paid  to  their  "legal  representatives."  An  examination  of  the 
case  shows  that  the  moneys  could  never,  under  the  law,  be  paid 
to  Emerson  and  Lorraine,  and  that,  as  to  their  heirs,  it  was  a 
gratuity  conferred  upon  them  by  congress.  The  court  in  that 
case  held  that  the  act  evinced  a  purpose  of  congress  to  make  a 
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gift  to  these  heirs ;  that  there  was  no  debt  of  the  govern ment, 
and  that  the  act  was  simply  a  bounty,  and  that  under  statute, 
the  money  had  reached  its  proper  destination  when  it  was  with- 
held from  the  creditors  of  Emerson ;  and  this  is  founded  in  the 
fact  that  the  institution  by  Emerson  and  Lorraine  as  officers  of 
the  United  States  navy  of  the  proceedings  of  condemnation  of 
the  slave-trading  vessel,  and  the  slaves  therein  captured,  was  one 
purely  voluntary  on  their  part,  and  not  at  all  in  the  line  of  their 
duty  towards  the  government. 

The  advance  of  money  by  Price  was  a  benefit  to  the  govern- 
ment, and  necessary  to  be  made  for  the  expenditures  of  the 
United  States  navy. 

This  fund  and  the  part  remaining  unpaid,  therefore,  became  a 
part  of  the  general  estate  of  Price,  and  thus  was  liable  for  his 
debts,  to  be  distributed  according  to  the  laws  of  the  State  of  New 
Jersey,  the  place  of  his  domicil  at  the  time  of  his  death. 

Another  question  has  been  made  as  to  the  jurisdiction  of  the 
court  of  chancery  over  the  parties  and  the  subject-matter  in- 
volved. The  pleas  set  up  the  claim  of  the  defendants  to  this 
fund  in  preference  to  the  creditors  of  Price,  and  the  bill  avers 
and  the  pleas  admit  that  the  defendants  are  endeavoring  to  secure 
payment  of  this  fund  to  them,  and  to  hinder,  delay  and  finally 
obstruct  the  complainants  from  recovering  the  same,  to  be  appro- 
priated to  the  payment  of  the  debts  of  Price.  It  must  be  re- 
membered that  the  suit  is  not  against  the  United  States  nor 
directly  against  the  fund,  but  it  is  a  proceeding  against  the  par- 
ties, and  operating  upon  them  to  compel  them  to  an  assent  to 
the  proper  distribution  of  the  fund  according  to  the  laws  of  the 
domicil  of  the  iu testate,  and  to  give  effect  to  the  assignment  by 
operation  of  law  to  the  receiver  for  this  purpose.  The  decree 
of  the  court  cannot  operate  upon  the  fund  to  any  greater  extent 
than  may  be  permitted  by  the  authorities  of  the  United  States 
treasury,  but  that  furnishes  no  reason,  if  the  proper  parties  are 
before  the  court,  why  the  court  should  not  decide  upon  the  issues 
raised  by  the  pleadings.  Besides,  the  previous  discussion  and 
decision  of  the  merits  of  this  matter  fully  answer  the  insistments 
of  the  defendants.     The  defendants  have  applied  to  the  officials 
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of  the  treasury  to  have  this  money  paid  over  to  them  as  the 
heirs  of  Price.  The  comptroller  of  the  treasury  has  refused  this 
application^  and  awaits  the  decision  of  the  court  of  chancery^ 
which  has  assumed  jurisdiction  of  the  case  as  between  the  de- 
fendants and  the  complainants  representing  the  judgment  credi- 
tor of  Price. 

So  far  as  this  suit  is  concerned,  as  soon  as  the  United  States 
treasury  passed  to  his  credit,  in  the  accounting,  the  moneys,  the 
sum  thereof  became  a  debt  due  to  him  or  a  legal  obligation  in 
his  favor,  and  which  he  had  the  legal  right  at  once  to  reduce  to 
his  possession,  and  which  possession  he  could  not  deny  in  a  suit 
against  him  by  the  receiver.  This  money  was  held  by  Price 
without  authority  to  controvert  the  proposition  that,  in  law,  he 
had  assigned  it  to  the  receiver.  If  the  money  were  in  private 
hands  instead  of  in  the  hands  of  the  government,  the  receiver 
could  bring  suit  for  it,  and  neither  Price  nor  his  personal  repre- 
sentatives could  deny  that  it  had  been  legally  assigned  to  the 
receiver  and  had  passed  to  him,  and  as  to  the  balance  of  the 
(28,000  still  remaining  to  his  credit  in  the  United  States  treas- 
ury, it  is  not  the  right  of  the  defendants,  as  his  personal  rep- 
resentatives, to  deny  that  it  has  been  l^ally  assigned  to  the 
receiver.  The  eflfect  of  the  statute  was  to  render  this  money  to 
the  estate  of  Price,  and  the  defendants  in  suit  here  set  up  a  dis- 
tinct claim  to  it,  and  the  court  can  treat  them  as  if  they  were  in 
its  possession  in  order  to  compel  them  to  assign  it  to  the  receiver, 
or  to  give  effect  to  the  assignment  to  him  by  operation  of  law. 
Harrison  v.  Maxwell,  15  Vr.  319;  Wilkinson  v.  Rutherford^  W 
Vr.  £4S;  WiUiams  v.  Heard,  UO  U.  S.  5^9. 

And  the  heirs-at-law,  under  their  claim  to  these  moneys,  are 
just  as  much  subject  to  the  jurisdiction  of  this  court  as  Price 
would  have  been  in  his  lifetime.  The  discussion  and  the  prin- 
ciples laid  down,  and  the  conclusion  to  which  the  learned  chan- 
cellor arrived  in  the  suit  of  Forrest  v.  Price,  7  Dick.  Ch.  Rep. 
16y  in  these  respects  are  distinctly  approved. 

These  conclusions  would  seem  to  dispose  of  the  case.  But  it 
may  be  well  to  expressly  notice  a  fhrther  insistment  by  the  de- 
fendants, and  that  is  that  the  receiver  appointed  by  the  proceed- 
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ings  uoder  the  original  bill  can  have  no  standing  to  take  and 
receive  these  moneys;  that  any  assignment  of  a  claim  made  con- 
trary to  the  provisions  of  section  3477  of  the  revised  statutes  of 
the  United  States,  which  requires  the  assignment  to  be  clothed 
with  certain  formalities,  is  void.  Whilst  this  is  true  as  to  assign- 
ments of  claims  between  the  parties  made  under  that  statute,  the 
receiver  appointed  in  this  suit  in  equity  takes  title  from  Price 
or  the  defendants  by  operation  of  law,  assisted  by  such  actual 
assignment  as  may  be  decreed  by  the  court,  and  of  such  assign- 
ments the  statute  to  which  reference  is  made  is  not  prohibitive. 
The  receiver  is  an  officer,  an  assignee,  receiving  his  power  from 
a  court  of  competent  authority  and  jurisdiction,  and  the  title  of 
Price  or  the  defendants  is  vested  in  him  by  operation  of  law,  to 
take,  have  and  possess  the  property  and  things  in  action  of  Price 
to  satisfy  the  judgment  and  decrees  of  the  court  from  which  he 
derives  his  authority.  It  is  entirely  within  the  power  of  the 
court  of  chancery,  in  order  to  render  effective  its  decree  of  appro- 
priation of  the  fund  to  the  payment  of  debts,  to  order  the  de- 
fendants to  actually  make  and  execute  a  formal  assignment  to 
fully  accomplish  the  object  of  the  decree. 

These  classes  of  assignments  to  claims  against  the  government 
of  the  United  States  have  been  upheld  and  sustained  whenever 
the  question  has  been  fairly  before  the  court  of  claims  or  in  the 
supreme  court  of  the  United  States. 

Thus,  full  effect  is  given  as  well  to  assignments  ordered  by 
courts  of  competent  jurisdiction,  as  to  those  assignments  which 
result  by  operation  of  law  by  reason  of  the  appointment  of  a  re- 
ceiver for  the  purposes  contemplated  by  the  present  suit. 

Under  the  authorities  a  receiver  appointed  by  a  court  of  com- 
petent jurisdiction  will  be  sustained  in  asserting  the  same  title 
to  choses  in  action  which  might,  as  against  the  government,  be 
asserted  by  assignees  in  bankruptcy  under  deeds  of  general  as- 
signment. 

It  may  be  well,  in  the  light  of  authority,  to  consider  the  effect 
of  section  3477  of  the  revised  statutes  of  the  United  States,  so 
long  as  it  is  contended  under  it  that  the  court  is  without  any 
jurisdiction  to  com|>el  the  defendants  to  execute  an  assignment 
or  to  give  effect  to  any  assignment  by  operation  of  law. 
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The  statute  is  entitled  ^^An  act  to  prevent  fraud  upon  the 
treasurer  of  the  United  States/'  approved  February  26th,  1853 
{10  U.  8.  Stat.  170),  and  is  in  the  following  language : 

''All  transfers  and  assignments  made  of  any  claim  upon  the  United  States, 
or  any  part  or  share  thereof  or  interest  therein,  whether  absolute  or  condi- 
tional, and  whatever  may  be  the  consideration  thereto,  and  all  powers  of  at- 
torney, orders  or  other  authorities  for  receiving  payment  of  any  such  claims 
or  any  part  or  share  thereof,  shall  be  absolutely  null  and  void  unless  they  are 
freely  made  and  executed  in  the  presence  of  at  least  two  attesting  witnesses, 
after  the  allowance  of  such  a  claim,  the  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  the  payment  thereof.  Such  transfers,  assignments 
and  powers  of  attorney  must  recite  the  warrant  for  payment  and  must  be  ac- 
knowledged by  the  person  making  it  before  an  officer  having  authority  to  take 
acknowledgment  of  deeds,  and  shall  be  certified  by  the  officer ;  and  it  must 
appear  by  the  certificate  that  the  officer,  at  the  time  of  the  acknowledgment, 
read  and  fully  explained  the  transfer,  assignment  or  warrant  of  attorney  to 
the  person  acknowledging  the  same." 

The  true  meaning  and  purpose  of  congress  in  this  enactment 
was  passed  upon  by  Mr.  Justice  Woods  in  Hobba  v.  McLean, 
117  U.  8.  576,  who  says  that  the  object  of  the  statute  was  "  that 
the  government  might  not  be  harassed  by  multiplying  the  number 
of  persons  with  whom  it  has  to  deal  and  might  always  know 
with  whom  it  was  dealing  until  the  contract  was  completed  and 
settlement  made/' 

In  the  case  of  United  States  v.  Gillia,  95  U.  8.  416,  Mr. 
Justice  Strong  distinctly  recognized  that  certain  claims  under 
this  statute  were  assignable  and  might  be  sued  in  the  court  of 
claims  in  the  name  of  the  assignee,  without  undertaking  to  de- 
termine what  claims  might  be  assigned,  and  says :  **  That  there 
may  be  such  claims  ie  clearly  stated  in  the  act  of  1853,  and  their 
devolutions  of  title,  by  force  of  law,  without  any  act  of  parties 
or  voluntary  assignments,  compelled  by  law,  which  may  have 
been  in  view." 

In  the  case  of  Erwin  v.  United  Staies,  97  U.  8.  392,  the  court 
said :  "  The  act  of  congress  of  February  26th,  1853,  to  prevent 
frauds  upon  the  treasury  of  the  United  States,  which  was  the 
subject  of  consideration  in  the  Gillis  Case,  applies  only  to  cases 
of  voluntary  assignments  of  demands  against  the  government, 
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and  does  not  embrace  cases  wliere  there  has  been  a  transfer 
of  title  by  operation  of  law.  The  passing  of  claims  of  heirs, 
devisees  or  assignees  in  bankruptcy  is  not  within  the  evil  at 
which  the  statute  aimed,  nor  does  the  construction  given  by  this 
court  deny  to  such  parties  a  standing  in  the  court  of  claims/' 

The  supreme  court  of  the  United  States  has  sustained  partial 
payments  made  at  the  treasury  to  an  assignee.  McKrdght  v. 
United  States,  98  U,  8.  179. 

It  has  been  held  that  a  general  assignment  made  for  the  bene- 
fit of  creditors,  including  all  rights,  credits,  effects  and  property 
of  every  description,  covered  what  might  be  due  to  the  assignor 
under  a  contract  with  the  government  for  carrying  the  mail. 

In  Goodman  v.  Niblack,  lOS  U.  8.  656,  Mr.  Justice  Miller, 
in  view  of  the  language  of  the  opinion  in  8pqffbrd  v.  Kirk,  97 
U.  8.  4^4')  says :  "  We  held  it  did  not  include  a  transfer  by 
operation  of  law,  or  in  bankruptcy,  and  we  said  it  did  not  in- 
clude one  by  will.  The  obvious  reason  of  this  is  that  there  can 
be  no  purpose  in  such  cases  to  harass  the  government  by  mul- 
tiplying the  number  of  persons  with  whom  it  has  to  deal,  nor 
any  danger  of  enlisting  improper  influences  in  advocacy  of  the 
claim,  and  that  the  exigencies  of  the  party  who  held  it  justified 
and  required  the  transfer  that  was  made.  In  what  respect  does 
the  voluntary  assignment  for  the  benefit  of  his  creditors,  which 
is  made  by  an  insolvent  debtor  of  all  his  effects,  which  must,  if 
it  be  honest,  include  a  claim  against  the  government,  differ  from 
the  assignment  which  is  made  in  bankruptcy  ?  There  can  here 
be  no  intent  to  bring  improper  means  to  bear  in  establishing  the 
claim,  and  it  is  not  perceived  liow  the  government  can  be  em- 
barrassed by  such  an  assignment.  The  claim  is  not  specifically 
mentioned,  and  is  obviously  included  only  for  the  just  and 
proper  purpose  of  appropriating  the  whole  of  his  effects  to  the 
payment  of  all  his  debts.  We  cannot  believe  that  such  a  merito- 
rious act  as  this  comes  within  the  evil  which  congress  sought  to 
suppress  by  the  act  of  1853." 

Assignments  of  moneys  due  from  the  treasury  department  to 
receivers  appointed  under  supplementary  proceedings  for  the 
benefit  of  a  creditor,  have  been  upheld  by  the  court  of  claims.   I 
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think  it  may  be  said  that  the~  cases  show  that  they  have  been 
aniformly  sustained  by  that  court  as  well  as  by  the  supreme 
court  of  the  United  States.  Redfidd,  Receiver,  v.  United  Staies,. 
e7CLof  CI.  SOS.  In  this  latter  case  the  plaintiff  was  a  receiver, 
appointed  by  the  supreme  court  of  the  State  of  New  York,  city 
and  county  of  New  York.  He  also  had  the  additional  claim  of 
being  the  assignee  of  all  demands  against  the  United  States  on 
the  part  of  one  Mitchell,  the  assignment  being  executed  by 
Mitchell  for  the  purpose  of  enabling  the  claimant  to  more 
effectually  perform  the  duties  of  his  receivership  under  his  ap- 
pointment by  the  supreme  court  of  New  York.  Mr.  Justice 
Weldon,  delivering  the  opinion  in  the  court  of  claims,  says: 
''  It  may  be  that  the  personal  assignment  by  Mitchell  to  claim- 
ant, it  being  for  the  indebtedness  of  the  United  States  only, 
would  not  have  the  effect  to  transfer  the  claim  to  him,  but  his 
appointment  as  receiver  under  the  order  of  the  court  has,  in  our 
opinion,  that  effect.  It  was  held  in  the  case  of  Erwin  v.  United 
Statesy  97  U.  S.  SOS,  that  the  act  of  congress  of  February  26th, 
1853,  to  prevent  frauds  upon  the  treasury  of  the  United  States, 
which  was  the  subject  of  consideration  in  the  CHUia  Case,  applies 
only  to  the  voluntary  assignment  of  demands  against  the  gov- 
ernment. It  does  not  embrace  cases  where  there  has  been  a 
transfer  of  title  by  operation  of  law.  The  passing  of  claims  to 
heirs  and  devisees,  or  assignees  in  bankruptcy,  is  not  within  the 
evils  at  which  the  statute  aimed ;  nor  does  the  construction  given 
by  this  court  deny  to  such  parties  a  standing  in  the  court  of 
claims." 

The  conclusion  reached  from  these  authorities  is  that  the 
statute  does  not  prohibit  assignments  in  bankruptcy,  nor  gen- 
eral assignments  for  the  benefit  of  creditors,  nor  assignments 
decreed  by  a  court  of  competent  jurisdiction,  between  parties, 
for  the  benefit  of  the  creditors  of  the  person  or  estate  of  the 
claimant ;  nor  assignments  by  operation  of  law,  as  now  recog- 
nized and  enforced  by  the  various  courts  of  competent  juris- 
diction in  the  several  states  of  the  Union.  Besides,  this  inter- 
pretation of  the  statute  is  entirely  consonant  and  in  furtherance 
of  justice.     The  only  case  relied  upon  by  defendants  is  that  of 

44 


Digitized  by  LjOOQ  IC 


690         COURT  OF  ERROBS  AND  APPEALS.  [54  Eq, 

Stone  V,  Newell  &  Bidgewaj. 

8t.  Paul  and  Duhdh  Railroad  Oo.  v.  UfiiJted  SkOea,  llS  U.  & 
7SS.  An  examination  of  the  case  will  show  that  all  that  was 
decided  in  that  case  was  that  the  volantaiy  transfer  of  a  claim 
against  the  United  States  for  compensation  to  a  railroad  com- 
panj  for  carrying  the  mail,  made  to  another  company  bj  way 
of  mortgage,  does  not  fall  within  the  exceptions  of  the  statnte, 
such  as  an  assignment  by  operation  of  law  or  a  voluntary 
assignment  for  the  benefit  of  creditors.  The  coort  said  in 
that  case,  in  effect,  that  the  hat  that  the  mortgage  was  fore- 
closed by  judicial  action,  did  not  constitute  an  assignment  by 
operation  of  law.  This  case  is  no  authority  to  sustain  the  point 
that  the  receiver  of  the  property  and  things  in  action  of  a  debtor, 
for  appropriation  to  the  payment  of  debts,  deriving  his  authority 
from  a  court  of  competent  jurisdiction,  does  not  take,  by  virtue 
of  an  assignment  by  operation  of  law,  a  claim  against  the  United 
States. 

The  conclusion  reached  is  that  the  order  of  the  chancellor, 
overruling  the  pleas,  must  be  affirmed,  with  costs. 

For  affirmance — ^Thb  Chief-Justice,  Depue,  Gummebe, 
LippmooTT,  Ludlow,  Maqie,  Van  Syckel,  Brown,  Sims, 
Talman — 10. 

For  reversal — ^None. 


Samuel  G.  Stone,  Anna  Stone  and  John  R.  Jackson, 

appellants, 

V. 

Habby  Newell  and  Chables  S.  Ridqeway,  partners, 
respondents. 

When  a  p&rty  comes  into  the  court  of  chancery  to  obtain  satisfaction  of  a 
jadgment,  he  must  present  himself  under  some  head  of  equity  jurisdiction ; 
he  must  show  that  the  debtor  has  made  some  fraudulent  disposition  of  his 
property  or  that  the  case  stands  affected  with  some  trust  collusion  or  iigustioe 
against  which  it  is  the  province  of  the  court  to  giye  relief. 
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On  appeal  from  a  decree  advised  by  Yice-Cbancellor  Bird  in 
Newell  V.  Stone.     (Not  reported.) 

Mr.  Albert  De  Ungetj  for  the  appellants. 

Mr.  Alfred  Hogg,  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Ludlow,  J. 

The  bill  in  this  cause  was  filed  by  Newell  &  Ridgeway,  as 
judgment  creditors  of  Samuel  G.  Stone,  to  annul  a  deed  of  land 
in  Camden  county,  New  Jersey,  referred  to  in  bill  made  by  said 
debtor  Stone,  January  15th,  1894,  and  prior  to  said  judgment, 
to  John  B.  Jackson,  alleging  that  said  conveyance  was  made  to 
hinder,  delay  and  defraud  the  creditors  of  said  Stone. 

The  case  was  heard  on  bill,  answer  and  proofs  before  Vice- 
Chancellor  Bird,  who  held  the  deed  to  be  void  as  to  the  com- 
plainants and  other  judgment  creditors  of  Stone,  on  the  said 
grounds  as  stated  in  the  bill,  and  advised  decree  accordingly. 

The  facts,  as  shown  in  the  case  before  this  court  and  which 
have  been  carefully  considered,  do  not,  in  our  judgment,  sustain 
or  warrant  the  conclusion  of  the  learned  vice-chancellor  wlio 
heard  and  decided  the  cause. 

In  our  opinion,  the  sale  and  conveyance  of  the  premises  re- 
ferred to  in  the  bill  made  by  Stone  and  wife  to  Jackson,  were 
fair  and  in  good  faith.  The  consideration  which  was  paid  to 
Stone  therefor  by  Jackson  ($10,000)  was  the  full  and  fair  value 
of  the  property.  There  is  nothing  in  the  case  which  satisfac- 
torily indicates  that  the  defendant  Stone  made  said  sale  or  deed 
with  any  fraudulent  intent  or  purpose  as  charged  in  the  bill ; 
and  there  is  no  evidence,  and  nothing  from  which  any  reasonable 
inference  can  be  drawn,  that  if  any  such  fraudulent  intent  or 
purpose  did  exist  in  the  mind  of  Stone,  in  the  said  transaction, 
that  the  defendant  Jackson  had,  or  could  be  chargeable  with, 
any  knowledge  of  or  participation  in  any  such  intent  or  purpose. 

The  decree  of  the  court  of  chancery  should  he  reversed. 
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For  reversal — ^Thb  Chief-Justice,  Gabrison,  Gummere, 
LippiNooTT,  Ludlow,  Magie,  Van  Syckel,  Bogebt, 
Brown,  Sims,  Smith,  Talman — 12. 

For  affirmanoe — ^None. 


Benjamin  Middleton,  appellant. 


Ellen  J.  Middleton,  respondent. 

1.  An  act  permitting  a  limited  divorce  for  adoltery  or  desertion,  attended 
by  special  consequences  with  regard  to  property  rights,  on  the  application  of 
a  person  holding  conscientious  scruples  against  absolute  divoroe,  and  not  other- 
wise, is  contrary  to  the  spirit  of  the  constitution  of  this  state  and  of  the  United 
States. 

2.  A  classification  defined  only  by  inquiry  into  the  private  opinions  of  an 
offended  party  \b  not  such  as  the  principles  of  constitutional  construction  will 
sustain. 

On  appeal  from  a  decree  advised  by  Vice-Chanoellor  Pitney, 
who  delivered  the  following  conclusions : 

The  husband,  the  complainant,  sues  his  wife,  the  defendant, 
for  a  divorce  from  the  bonds  of  matrimony,  on  the  ground  of 
desertion  by  her  for  the  statutory  period. 

By  her  answer  she  admits  the  desertion  and  justifies  it  on  the 
ground  of  extreme  cruelty,  and,  by  her  cross-bill,  asks  for  a 
decree  of  divorce  from  bed  and  board,  with  a  provision  for  her 
separate  support  and  maintenance  on  the  same  ground. 

The  cause  was  tried  upon  this  issue,  viz.,  cruelty,  until  near 
its  close,  all  parties  being  apparently  ignorant  of  the  act  of 
March  4th,  1891  (P.  L.  of  1891  p.  76\  which  provides  that 
a  party  who  has  conscientious  scruples  against  applying  for  a 
divorce  from  the  bonds  of  matrimony  may  have  the  relief  of 
divorce  from  bed  and  board  for  the  cause  of  adultery. 
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After  the  issue  above  stated  had  been  tried,  the  defendant 
applied  for  and  obtained  leave  to  amend  her  cross-bill  by  insert* 
ing  an  all^ation  of  adultery. 

The  answer  and  cross-bill,  as  originally  framed,  contained  in- 
cidental charges  of  adultery  by  the  complainant  with  a  woman 
named  Spothelfer,  and  it  was  frankly  admitted  by  the  complain-* 
ant,  in  his  answer  and  during  the  hearing,  that  he  had  maintained 
illicit  relations  with  this  woman  during  the  greater  part  of  the 
period  that  he  was  living  with  the  defendant  as  his  wife,  and 
that  he  had  had  two  children  by  her.  The  amendment  allowed 
allies  adulterous  intercourse  with  a  Mrs.  Gilbert  after  the  de- 
fendant had  finally  left  the  complainant,  which  was  in  the  fall 
ofthe  year  1890. 

This  state  of  the  pleadings  resulted  in  the  following  issues 
being  tried : 

Mrst,  Did  the  complainant  treat  the  defendant  with  such 
extreme  cruelty  as  justified  her  in  leaving  him  in  the  fall  of 
1890,  and  entitle  her  to  a  separate  maintenance? 

Second.  Had  the  complainant  been  guilty  of  adultery  with 
the  woman  Spothelfer,  which  was  not  condoned  by  his  wife  by 
voluntary  connubial  intercourse? 

Third.  Did  he  have  adulterous  intercourse  with  Mrs.  Gilbert? 

The  vice-chancellor,  afijer  discussing  the  evidence,  found  in 
favor  of  the  complainant  in  the  cross-bill  on  all  these  issues.  It 
seems  that  the  constitutionality  of  the  act  of  1891,  above  referred 
to,  was  not  raised  or  in  any  way  discussed  in  the  court  below. 

Thereupon,  a  decree  was  made,  which  adjudged  as  follows : 

**  That  the  complainant's  bill  be  and  the  same  is  hereby  dismissed,  and  the 
said  chancellor,  by  virtue  of  the  power  and  authority  of  this  court  and  of  the 
statute  in  such  case  made  and  provided,  doth  hereby  further  order,  adjudge 
and  decree  that  the  said  complainant  and  defendant  be  divorced  from  bed  and 
board  forever ;  provided,  however,  that  the  said  parties  may,  at  any  time  here- 
after, by  their  joint  petition,  apply  to  this  court  to  have  this  decree  modified 
or  discharged. 

*'And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  complainant, 
Benjamin  Middleton,  forfeit  all  right  to  curtesy  and  administration  of  or  par- 
ticipation in  the  property  or  estate  of  the  said  defendant,  Ellen  J.  Middleton. 

''And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  complainant 
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pay  to  the  said  defendant  the  snm  of  $7  per  week,  at  the  terminatioii  of  each 
and  eyery  week,  from  the  date  of  this  decree,  for  her  support  and  maintenance. 
''And  it  is  further  ordered,  adjudged  and  decreed  that  this  decree  shall,  from 
the  date  thereof,  be  a  lien  upon  the  personal  and  real  estate  of  said  complain- 
ant in  the  State  of  New  Jersey,  and  that  a  copy  thereof  shall  be  forthwith 
served  upon  the  said  complainant  or  his  solicitor,  and  that  either  party  be  at 
liberty  to  apply  upon  a  future  change  of  circumstances  in  the  parties,  or  either 
of  them,  for  such  yariation  or  modification  of  this  order  or  decree  touching 
the  said  aUowanoe  for  alimony  and  maintenance,  as  such  future  circumstances 
may  dictate  to  be  just  and  equitable." 

From  that  decree  the  complainant  has  taken  the  appeal  now 
before  this  court.  This  appeal  has  been  twice  argued  here,  the 
second  time  by  order  of  the  court  upon  the  question  of  the  con- 
stitutionality of  the  act  of  the  legislature  referred  to  in  the  vice- 
chancellor's  conclusions. 

Mr.  John  J,  OrandaU,  for  the  appellant, 

Mr,  Samuel  K.  Bobbins,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Babkalow,  J. 

The  principal  and  governing  question  in  this  case  is  the  con- 
stitutionality of  the  act  of  March  4thy  1891,  which  provides  that 

"for  desertion,  adultery  or  extreme  cruelty  in  either  of  the  parties,  the  court 
of  chancery  may  decree  a  divorce  from  bed  and  board  forever  thereafter,  or  in 
the  case  of  extreme  cruelty  for  a  limited  time,  as  shall  seem  just  and  reason- 
able ;  but  in  every  such  case,  except  for  extreme  cruelty,  the  party  applying 
shall  prove  that  he  or  she  has  conscientious  scruples  against  applying  for  a 
divorce  from  the  bond  of  matrimony ;  when  such  proof  has  been  made,  the 
court,  in  case  it  shall  deem  it  just  to  do  so,  may  also  decree  that  the  guilty 
party  shall  forfeit  all  right  to  dower,  curtesy  and  administration  of  or  partici- 
pation in  the  property  or  estate  of  the  party  in  whose  favor  the  decree  is 
entered." 

The  wisdom  of  this  enactment  is  not  a  question  for  the  court 
The  legality  of  it  is  all  that  we  are  to  determine. 

In  this  state  both  parties  in  the  case  of  a  divorce  from  the 
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bond  of  matrimony  may  marry  again ;  in  the  case  of  a  limited 
divorce  neither  can. 

The  parties  to  a  marriage  contract,  whoever  they  may  be  and 
whatever  their  opinions  or  beliefs,  have,  in  all  cases,  until  the 
passage  of  the  law  under  consideration,  incurred  the  same  obliga- 
tions and  acquired  the  same  rights. 

The  l^islature  may  prescribe  those  rights  and  obligations,  but 
it  must  do  60  within  the  limits  fixed  by  the  constitution  of  this 
state  and  of  the  United  States ;  and  those  limits  are  to  be  ascer- 
tained by  reference  to  the  language  of  those  instruments  and  to 
the  spirit  indicated  by  their  expressions. 

It  cannot  be  denied  that  the  legislature  has  power  to  pass  an 
act  giving  to  all  petitioners  for  divorce  the  right  to  apply  for  an 
absolute  or  a  limited  divorce  as  each  may  elect;  for  such  an 
act  would  operate  equally  upon  all  persons  and  would  impose  no 
special  consequence  and  confer  no  exclusive  privilege  upon  any. 

The  act  of  1891  is,  however,  not  of  this  character,  in  that  it 
does  confer  upon  certain  petitioners  rights  and  impose  upon  cer- 
tain ofienders  consequences  not  shared  by  all  and  which  are  de- 
termined not  by  the  character  of  the  oflTence,  but  by  the  opinions 
of  the  injured  party. 

While  it  is  not  declared  that  the  constitution  of  this  state,  in 
terms,  prohibits  such  legislation,  it  seems  clear  that  this  law 
is  contrary  to  the  whole  spirit  of  that  instrument. 

It  is  therein  provided  that  ''no  person  shall  be  denied  the 
enjoyment  of  any  civil  right  merely  on  account  of  his  religious 
principles,^^  and  surely  the  spirit  of  that  provision  cannot  permit 
the  religious  or  moral  scruples  of  another  person  to  deny  to  an 
offender,  however  culpable,  the  right  to  remarry  after  his  offence, 
by  reserving  for  him  a  form  of  divorce  not  applicable  to  other 
wrongdoers  of  the  same  kind,  and  one,  too,  which  carries  with  it 
a  special  possibility  in  relation  to  property. 

The  constitution  of  the  United  States  forbids  any  state  to 
"deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws,*'  and  it  certainly  seems  to  be  a  true  construction  of 
that  prohibition  to  hold  that  the  laws  which  are  operative  should 
be  laws  which  impress  'themselves  equally  upon  all  without  re- 
gard to  the  individual  opinions  of  any. 
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Accepted  authorities,  in  treating  of  constitutional  limitations, 
have  laid  it  down  that 

"a  statute  would  not  be  constitutional  *  *  *  which  would  select  indi- 
viduals from  a  class  *  *  *  and  subject  them  to  peculiar  rules  or  impose 
upon  them  special  obligations  or  burdens  from  which  others  in  the  same  dase 
are  exempt''     Oooley  OoneL  Lim.  {6th  ed,)  391, 

and  the  case  of  Ho  Ah  Kow  v.  Nunan,  6  Satcy.  SSS,  56^ ^  sus- 
tains this  doctrine. 

The  law  under  consideration  selects  individuals  from  a  class 
of  married  oflTenders  and  subjects  them  to  "  peculiar  rules ''  and 
imposes  upon  them  '^  special  burdens."  It  singles  out  those 
whose  consorts  happen  to  hold  certain  scruples,  subjects  them  to 
a  peculiar  rule  of  accountability  and  imposes  upon  them  conse- 
quences from  which  all  other  equal  oflTenders  are  free. 

Where  a  diflTerent  result  is  provided  for  dereliction  on  the  part 
of  one  person  from  that  which  is  attached  to  the  same  dereliction 
on  the  part  of  another,  there  is  a  discrimination  applied  to  that 
oflfender  which  is  cont^ry  to  the  spirit  of  the  constitution  of  this 
state  and  of  the  United  States. 

Such  discrimination  can  only,  if  at  all,  escape  from  that  posi- 
tion of  repugnance,  by  being  made  to  apply  to  a  class  so  large,  so 
consciously  entered  into  and  so  certainly  defined  that  the  classi- 
fication is  either  originally  patent  or  deliberately  accepted  by  the 
members  of  it. 

A  class  which  is  only  to  be  ascertained  by  inquiry  into  the 
private  opinions  of  another  than  the  person  operated  upon  by 
the  discrimination,  does  not  seem  to  be  such  as  the  principles  of 
constitutional  construction  can  approve. 

A  law  which  imposes  upon  one  person  a  kind  of  divorce 
which  for  the  same  oflFence  it  cannot  apply  to  another,  because 
the  consort  of  the  former  holds  certain  opinions  which  the  con- 
sort of  the  latter  does  not,  is  a  law  which  does  not  classify  in 
conformity  with  the  requirements  just  enumerated  ;  and  the  fact 
that  the  person  who  suflfers  from  such  discrimination  is  an 
oflTender  does  not  change  the  character  of  such  legislation  nor 
justify  an  infraction  of  constitutional  principles. 


Digitized  by  LjOOQ  IC 


9  Dick.  Ch.]  JUNE  TERM,  1896.  697 

Middleton  v,  Middleton. 

The  classifications  which  have  been  sustained  by  the  courts  of 
this  state,  in  the  interpretation  of  the  laws  concerning  taxes, 
have  been  defined  by  political  or  municipal  lines  of  boundary  or 
population,  and  not  by  the  existence  of  opinions  or  beliefs. 

The  law  of  this  state  which  permits  an  afiSrmation  instead  of 
an  oath  acts  only  upon  the  ))erson  himself  who  holds  the  scruple 
provided  for,  and  is  matter  of  indifi*erence  to  all  others,  since  the 
conscience  of  the  one  who  affirms  is  bound. 

The  Sunday  laws  constitute  no  precedent  contradictory  to  the 
views  here  expressed,  for  they  operate  upon  all  alike. 

No  law  other  than  this  under  consideration  appears  upon  our 
statute  book  which  allows  an  individual  to  be  judicially  dealt 
with  in  conformity  to  the  private  opinions  of  another  individual. 

Upon  all  of  these  considerations,  we  are  of  opinion  that  the 
act  in  question  is  unconstitutional. 

The  decree  below  should  be  reversed  so  far  as  it  decrees  for- 
feiture of  curtesy  and  of  right  to  administration  of  or  participa- 
tion in  the  property  of  the  respondent,  as  authorized  by  the  act 
of  1891 ;  and  should  be  affirmed  so  far  as  it  allows  a  limited 
divorce  for  extreme  cruelty  under  the  general  laws  concerning 
divorce.     Rev.  p.  S15  §  5. 

Dixon,  J. 

The  husband  filed  a  bill  in  the  court  of  chancery,  praying  a 
divorce  a  vineuloy  because  of  desertion  by  his  wife.  The  wife 
answered,  denying  the  desertion,  and,  by  way  of  cross-bill,  she 
charged  her  husband  with  extreme  cruelty,  and  for  that  cause 
prayed  a  divorce  a  mensa  et  thoro,  with  alimony.  Subsequently 
she  amende  her  cross-bill  by  adding  a  charge  of  adultery,  but 
she  did  not  alter  her  prayer.  On  trial  before  a  vice-chancellor, 
he  found  that  the  wife  was  not  guilty  of  desertion,  and  that  the 
husband  was  guilty  both  of  extreme  cruelty  and  of  adultery, 
and  thereupon  a  decree  was  made  that  the  parties  be  divorced  a 
menaa  et  thoro  forever,  that  the  wife  should  have  alimony,  and 
that  the  husband  should,  under  the  act  of  March  4th,  1891  {Gen. 
Stat.  p.  lS74)y  forfeit  his  right  of  curtesy. 

I  agree  with  the  vice-chancellor  that  the  testimony  proves  the 
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extreme  cruelty  of  the  husband  and  does  not  prove  desertion  by 
the  wife^  and  therefore  think  the  decree  for  divorce  and  alimony 
is  right.  The  deci*ee  for  forfeiture  of  curtesy  cannot,  I  think, 
be  supported,  for  the  reason  that  it  is  not  embraced  within  the 
prayer  of  the  cross-bill.  It  is,  therefore,  in  my  judgment,  un- 
necessary to  consider  the  evidence  of  adultery  or  to  pass  upon 
the  constitutionality  of  the  act  of  March  4th,  1891,  for  whatever 
conclusion  I  might  reach  on  those  matters,  my  determination  as 
to  this  decree  must  remain  the  same.  Hence,  I  decline  to  vote 
upon  the  constitutional  question. 

At  the  request  of  three  members  of  the  court,  the  vote  was 
taken  separately  on  these  questions,  viz. : 

1.  Is  the  act  entitled  ^^A  supplement  to  an  act  entitled  ^An  act 
concerning  divorces '  (Revision),  approved  March  27th,  1874/' 
which  supplement  was  approved  March  4th,  1891  (Gen.  Stat 
p.  1^7 4)y  unconstitutional  ? 

Affirmative — Depue,  Lippincott,  Ludlow,  Magie,  Van 
Syckel,  Barkalow,  Bogbkt,  Nixon^8. 

Negative — Gummere,  Hendrickson — 2. 

2.  Shall  the  decree,  so  far  as  it  grants  a  divorce  from  bed  and 
board  forever,  and  alimony,  be  reversed  ? 

For  affirmance — ^Depue,  Dixon,  Gummere,  LippiNCxyrr, 
Ludlow,  Magie,  Van  Syckel,  Barkalow,  Bogert,  Hen- 
drickson, Nixon — 11. 

For  revei'sal — None. 

8.  Shall  the  decree,  so  far  as  it  decrees  that  the  appellant  shall 
forfeit  all  rights  to  curtesy  and  administration  of  or  participation 
in  the  property  or  estate  of  the  respondent,  be  reversed  ? 

The  vote  being  on  the  question  of  affirmance  or  reversal  of 
that  part  of  the  decree — ' 
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For  rcver«aZ— Depue,  Dixon,  Lippinoott,  Ludlow,  Magie, 
Van  Syckel,  Bogert,  Dayton,  Hendrickson,  Nixon — 10. 

For  affirmance — Gummebe — 1. 


Thomas  F.  Potter  et  al.,  appellants, 

V. 

Elizabeth  Ashhubst  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Yioe-Chanoellor  Emery, 
whose  opinion  is  reported  in  Ashhurst  v.  Potter,  8  Dick.  Ch. 
Rep.  608. 

Mr.  S.  Meredith  IHckinaon  and  Mr.  A.  T.  Freedley  (of  the 
Philadelphia  bar),  for  the  appellants. 

Mr.  William  M.  Lanning^  for  Elizabeth  Ashhuret. 

Mr.  Charles  E.  Oummere  and  Mr.  Francis  Rawle  (of  the 
Philadelphia  bar),  for  William  H.  Potter  and  others. 

Per  Curiam. 

Decree  affirmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance  —  The  Chief- Justice,  Depue,  Dixon, 
Garrison,  Gummere,  Lippinoott,  Ludlow,  Magie,  Van 
Syckel,  Barkalow,  Bogert,  Nixon — 12. 

For  reversal — ^None. 
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Ellen  Curbie^  surviving  executrix^  appellant^ 


The  Lehigh  Valley  Termikal  Railway  Company, 
respondent. 

On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Pitney, 
whose  opinion  is  reported  in  Lehigh  Valley  Terminal  RaUway 
Oo.  V.  Oarriey  9  Dick.  Ch.  Rep.  84,. 

Mr.  William  D.  EdtcardSy  for  the  appellant. 

Mr.  Charles  L.  Oorbin,  for  the  respondent 

Per  Curiam. 
.  Decree  afiSrmed,  for  the  reason^  given  in  the  court  of  chancery. 

For  qffirmanoe  —  The  Chief-Justice,  Depue,  Bixon, 
Garrison,  Gummere,  Lippincx>tt,  Ludlow,  Magie,  Van 
Syckel,  Barkalow,  Bogert,  Nixon — 12. 

Far  reversal — None. 


Emma  B.  Hertz,  executrix  of  Isaac  Hertz,  deceased,  and  The 
Newark  Bark  Company,  appellants. 


Martha  Carr  et  al.,  respondents* 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Reed, 
whose  opinion  is  reported  in  Carr  v.  Hertz,  9  Dick.  Ch.  Rep.  W. 
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Miller  v,  Banmster. 
Mr.  Chandler  W.  Biker^  for  the  appellants. 

Mr.  James  E.  Howell,  for  the  respondents. 

Per  Cubiah. 

Decree  affirmed^  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — The  Chief-Justice,  Dixon,  Gabrison, 
LippiNcoTT,  Ludlow,  Magie,  Van  Syckel,  Barkalow, 
BoGERT,  Dayton,  Hendrickson,  Nixon — 12. 

For  reversal — ^None. 


Edward  A.  Miller  et  al.,  appellants,  ^  ^{ 


James  A.  Bannister,  respondent. 

On  appeal  from  a  decree  advised  by  Yice-Chancellor  Seed, 
whose  opinion  is  reported  in  Bannister  v.  Miller,  9  Dick.  Ch. 
Bep.  lei. 

Mr.  Frederic  W.  Stevens,  for  the  appellants. 

Mr.  Bobert  H.  McOarter,  for  the  respondent 

Per  Curiam. 

Decree  afiBrmed,  for  the  reasons  given  in  the  court  of  chancery. 

For  affirmance — The  Chief-Justice,  Depub,  Dixon, 
Garrison,  Gummere,  Lippinoott,  Ludlow,  Maoie,  Van 
Syckel,  Barkalow,  Bogert,  Dayton,  Hendrickson, 
Nixon — 14. 

For  reversal — None. 
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Patbick  Covne  et  ux.  et  al.,  appellants, 

V. 

Marcus  Saybe,  respondent 

1.  In  an  action  by  creditor's  bill  to  subject  lands  standing  in  the  name  of 
the  wife  to  a  judgment  obtained  against  her  husband  when  he  failed  in  busi- 
ness about  eighteen  years  before,  on  the  ground  that  the  lands  were  paid  for 
partly  by  moneys  derived  from  the  profits  of  a  business  carried  on  by  the  hus- 
band and  a  son  as  partners,  the  complainant,  to  establish  his  cause,  relied 
mainly  upon  the  testimony  of  the  husband,  wife  and  son,  supplemented  by  some 
contracts  of  the  firm  for  work.  They  testified  that  after  the  husband's  failure 
he  worked  with  another  in  partnership  and  later  with  his  eldest  son,  who  is  a 
minor,  and  that  upon  the  son  becoming  of  age,  his  mother,  with  the  aid  of 
money  from  her  brother,  entered  into  the  partnership  in  question  with  the 
son,  without  auy  change  in  the  partnership  named,  the  father  retiring  and 
working  for  the  firm  for  wages.  The  written  contracts  produced  were  signed 
in  the  firm  name  and  recited  that  the  firm  was  composed  of  the  fEOher  and 
son.  The  court  below,  relying  largely  upon  the  written  contracts,  determined 
that  the  father  was  the  partner  throughout,  and  sustained  the  bill. — HM,  on 
appeal,  that  ay  the  written  contracts  were  not  brought  to  the  knowledge  of  the 
wife  in  any  way,  they  were  as  to  her  res  inter  alios  acta,  and  were  erroneously 
admitted  in  evidence  against .  her ;  heldy  alsOf  that  the  burden  of  proof  rests 
upon  the  creditor  who  assails  a  transfer  for  fraud,  and  that  with  these  con- 
tracts eliminated  from  the  evidence,  the  respondent  failed  to  establish  his  case 
by  a  preponderance  of  proof. 

2.  It  also  appeared  in  the  cause  that  the  wife,  in  a  few  years  after  her  hus- 
band's failure,  purchased  a  lot  and  erected  thereon  a  dwelling-house,  paying  for 
the  same  partly  by  money  raised  thereon  by  mortgage  and  partly  by  her 
separate  earnings  and  the  work  and  earnings  of  her  three  minor  sons,  and  that 
the  husband  contributed  thereto  by  his  own  work  and  earnings  as  a  journey- 
man. It  further  appeared  that  the  wife  placed  her  deed  promptly  upon  record 
and  occupied  the  house  with  her  family  for  about  twelve  years,  when  she 
made  sale  of  this  property  and  used  the  proceeds  thereof^  after  satisfying  her 
mortgage,  in  part  payment  for  the  properties  attacked  by  the  respondent's  bill, 
during  which  time,  a  period  of  fifteen  years,  the  judgment  creditor  had  not 
challenged  her  exclusive  right  to  said  house  and  lot  and  the  proceeds  of  the 
sale  thereof  until  the  filing  of  thb  bill,  although  he  had  lived  during  this 
period  in  the  same  city  where  the  wife  resided,  and  knew  or  ought  to  have 
known  of  the  purchase  and  how  the  consideration  thereof  was  paid. — Held^ 
on  the  appeal,  that  the  wife's  appropriation  to  the  purchase  and  improvement 
of  her  lot,  of  the  work  and  earnings  of  her  minor  children  with  the  husband's 
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consent,  and  of  the  labor  and  servioes  of  the  husband,  so  long  as  it  did  not  ap- 
pear that  the  latter  were  beyond  the  amount  necessary  for  the  reasonable 
support  of  his  family,  was  not  fraudulent  as  against  creditors ;  held,  aUo,  that 
jeven  if  the  proceeds  of  this  sale  or  part  thereof  would  have  been  within  the 
reach  of  a  diligent  creditor,  still  respondent's  claim  thereto  would  fail  by 
reason  of  laches. 


On  appeal  from  a  decree  advised  by  Vioe-Chaneellor  Pitney, 
whose  opinion  is  reported  in  Sayi^e  v.  Coyne^  SS  Atl.  Rep.  SOO. 

Mesara,  Colie  &  Swayze^  for  the  appellants. 

Mr.  Robert  H.  Mc  Garter  and  Mr.  Frederick  T.  Johnson,  for 
the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J. 

This  bill  was  filed  by  the  respondent,  a  judgment  creditor  of 
Patrick  Cojue,  one  of  the  appellants,  seeking  to  charge  therewith 
two  certain  houses  and  lots,  situate  respectively  upon  Day  and 
Grarfield  streets,  in  the  city  of  Orange,  in  this  state,  the  title  to 
which  stood  in  the  name  of  one  of  the  appellants,  Mary  A. 
Coyne,  wife  of  the  judgment  debtor,  upon  the  grounds  as  alleged 
and  charged  in  the  bill  that  the  lands  were  purchased  and  the 
buildings  erected  thereon  with  the  money  of  the  judgment  debtor, 
subsequent  to  the  recovery  of  the  judgment  and  while  it  was  still 
unsatisfied,  and  that  the  latter  procured  said  lands  to  be  con- 
veyed to  his  said  wife  for  the  purpose  of  concealing  his  said 
property  and  defrauding  the  respondent  and  preventing  his  re- 
covery of  his  said  judgment.  The  joint  and  several  answer  of 
Patrick  Coyne  and  Mary  A.  Coyne,  which  were  called  for  in  the 
bill  to  be  made  without  oath,  deny  the  charges  of  said  bill  and 
declare  that  the  consideration  money  for  the  purchase  of  said  lots 
and  the  money  expended  upon  the  buildings  proceeded  not  from 
the  judgment  debtor,  but  from  the  personal  resources  and  moneys 
of  the  wife. 

Under  the  issue  thus  made  the  burden  of  proof  was  upon  the 
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respondent  not  only  to  establish  the  charges  and  allegations  of 
his  billy  bnt  to  establish  every  ciroumstance  relied  upon  to  sup- 
port the  same. 

The  evidence  offered  by  the  respondent  in  support  of  his  case, 
in  addition  to  the  proof  of  his  judgment,  consisted  chiefly  of  the 
testimony  of  Charles  F.  Coyne,  a  son  of  the  debtor,  and  the  tes- 
timony of  said  Charles  F.,  Patrick  and  Mrs.  Coyne,  taken  before 
a  supreme  court  commissioner  upon  an  examination  of  the  judg- 
ment debtor  by  supplementary  proceedings  under  the  Execution 
act,  and  certain  building  contracts  on  file  in  the  clerk's  office  of 
Essex  county. 

The  evidence  above  submitted  established  the  following  facts^ 
which  were  not  disputed : 

Patrick  Coyne  was  a  mason  by  trade,  residing  in  the  city  of 
Orange,  and  took  contracts  for  buildings,  and  was  the  owner  of 
some  property  upon  which  the  respondent  held  a  mortgage.  In 
addition  to  the  mortgage  the  re^ndent,  on  October  9th,  1876, 
recovered  in  the  supreme  court  of  this  state  the  judgment  above 
named,  for  $610.84,  against  the  said  Patrick  Coyne,  and  levied 
the  same  on  his  said  property.  Foreclosure  proceedings  followed 
and  the  property  was  sold  by  the  sheriff,  but  nothing  was  realized 
out  of  the  sale  upon  the  judgn^nt. 

The  bill  filed  insists  and  charges  that  the  moneys  which  went 
into  the  houses  and  lots  above  named,  the  title  to  which  is  in 
Mrs.  Coyne,  were  derived  either  wholly  or  mainly  from  the 
profits  of  P.  Coyne  &  Company,  a  firm  of  masons  composed,  as  it 
allies,  of  the  said  Patrick  Coyne  and  his  son,  Charles  F.  Coyne, 
and  the  learned  vice-chancellor,  in  advising  the  decree  in  fiivor 
of  the  respondent,  from  which  this  appeal  is  taken,  bases  his 
action  upon  finding  these  charges  of  the  bill  to  be  true.  His 
words  are :  ^^  So  that  I  conclude  that  the  proofs  show  satisfiic- 
torily  enough  that  both  of  these  properties,  so  &r  as  they  were 
paid  for,  were  paid  for  with  the  earnings  of  the  firm  of  P.  Coyne 
&  Company,  of  which  one-half  belonged  to  Patrick  Coyne.*' 

It  is  insisted  on  behalf  of  the  appellant  Mrs.  Coyue  that  the 
proofs  do  not  sustain  this  conclusion,  and  that  the  building  con- 
tracts, which  are  largely  relied  on  by  the  learned  vice-chancellor 
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to  support  his  conclusious^  and  which  were  objected  to^  were  not 
legal  evidence  as  against  her.  We  are  therefore  required  to  re- 
view the  facts  bearing  upon  the  points  in  controversy. 

It  appears  that  the  firm  of  P.  Coyne  &  Company  had  no  exist- 
ence whatever,  and  that  Patrick  Coyne  was  not  a  partner  with 
anyone,  at  or  before  the  time  of  the  recovery  of  the  respondent's 
judgment.  Upon  this  point  the  pleadings  and  proofs  all  agree, 
although,  through  some  inadvertence,  the  syllabus  of  the  vice- 
chancellor's  opinion  assumes  the  contrary  to  be  the  fact. 

The  debt  upon  which  the  judgment  was  founded  was  the  in- 
dividual indebtedness  of  Patrick  Coyne,  contracted  long  before 
the  purchase  of  the  properties  in  question.  i 

The  Day  street  property  above  named  was  conveyed  to  Mary 
A.  Coyne  by  deed  dated  March  19th,  1887,  the  consideration 
being  $1,050,  of  which  $550  was  paid  in  cash,  the  balance  re- 
maining on  mortgage.  A  dwelling  was  afterwards  erected  on 
this  lot  at  an  expense  of  about  $3,000. 

In  the  winter  of  1891  a  small  lot  was  added  to  the  Day  street 
property,  at  an  expense  of  $450,  which  was  paid  in  cash.  The 
Garfield  street  lot  was  conveyed  to  Mary  A.  Coyne,  January 
28th,  1891,  at  a  consideration  of  $625,  which  was  paid  in  cash. 
A  dwelling  was  also  erected  on  this  lot  at  an  expense  of  about 
$3,000.  Add  to  the  estimated  cost  of  the  houses  the  cost  of  the 
lots,  and  we  find  the  properties  in  1894  represented,  all  told,  an 
expenditure  of  about  $7,675.  Mrs.  Coyne  insisted  that  a  large 
part  of  this  money  was  given  or  loaned  to  her,  in  different  sums,  by 
her  brother,  James  Fallon,  a  Brooklyn  plumber,  and  that  he  also 
advanced  moneys  to  her  to  aid  her  in  the  business  of  P.  Coyne  & 
Company,  in  which  she  claims  to  have  become  a  partner  with 
her  son,  Charles  F.  Coyne,  upon  his  coming  of  age  in  1882,  and 
in  this  her  brother  confirmed  her.  The  learned  vice-chancellor, 
while  not  giving  full  credit  to  all  their  declarations  as  to  these 
moneys  claimed  to  be  loaned  to  his  sister  by  Mr.  Fallon,  evi- 
dently thought  that  some  part  of  said  moneys  had  been  so 
advanced,  as  the  following  language  in  the  opinion  seems  to 
indicate:  ^^The  judgment,  principal  and  interest  in  this  case, 
will  amount  to  less  than  $1,500,  and  the  property  is  of  ample 

45 
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value  to  pay  that  sam^  and  also  all  that  I  am  able  to  believe  can 
be  honestly  due  James  Fallon  on  his  mortgages.'^ 

The  evidence  of  the  respondent^  aside  from  some  building  con- 
tracts oflFered  in  evidence,  shows  that  Patrick  Coyne,  after  his 
failure  in  business  in  1876,  worked  at  his  trade  in  Orange  for  a 
short  time,  and  later  entered  into  partnership  with  one  Beck, 
under  the  firm  name  of  P.  Coyne  &  Company.  Soon  aftierwards, 
it  does  not  appear  how  soon,  Beck  died,  and  thereafter  Patrick 
Coyne  took  some  contracts  for  buildings  in  the  name  of  P.  Coyne 
&  Company,  until  his  eldest  son,  Charles  F.  Coyne,  came  of  age 
in  1882,  when  it  seems  the  son  became  a  partner  in  the  business; 
whether  with  his  father,  Patrick  Coyne,  or  with  his  mother, 
Mary  A.  Coyne,  is  the  principal  matter  in  dispute  in  this  case 
and  upon  which  it  largely  turns. 

Before  taking  up  that  question  in  detail  it  will  be  well  to 
refer  to  another  matter  which  was  developed  by  the  answer  of 
Mary  A.  Coyne  and  her  husband  and  by  their  evidence  at  the  hear- 
ing, and  that  is  this :  Shortly  after  her  husband's  failure,  Mrs. 
Coyne  contracted  with  one  Elias  M.  Condit  for  the  purchase  of 
a  lot  of  ground  on  Lakeside  avenue,  in  said  city  of  Orange,  and 
in  pursuance  of  that  contract,  said  Condit  and  wife,  by  deed 
dated  February  19th,  1878,  and  recorded  on  June  17th  follow- 
ing, in  the  Essex  register's  office,  for  a  consideration  of  $600, 
conveyed  said  Lakeside  avenue  lot  to  Mary  A.  Coyne.  Upon 
this  lot  a  dwelling-house  was  erected  soon  after,  and  the  Coyne 
family  moved  into  it  and  resided  there  for  a  number  of  years. 
About  the  year  1890,  the  undisputed  evidence  is  that  Mrs.  Coyne 
made  a  sale  of  this  property  for  $2,000,  and,  aft«r  deducting  a 
mortgage  thereon  of  $700,  realized  the  sum  of  $1,300,  which 
went  into  the  Day  street  and  Garfield  street  properties. 

Presumably,  in  the  absence  of  any  proof  to  the  contrary,  this 
money  was  the  property  of  the  wife,  and  for  the  respondent  to 
reach  this  part  of  the  consideration  of  the  real  estate  under  attack, 
he  must  satisfy  the  court  that  it  belonged  to  or  was  held  in  trast 
for  Patrick  Coyne. 

The  learned  vice-chancellor  seems  to  have  reached  a  concla- 
sion  to  that  effect,  concerning  the  proceeds  of  the  sale  of  the 
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Lakeside  avenue  property,  since  no  reservation  of  this  contribu- 
tion to  the  Day  street  and  Grarfield  street  properties,  in  favor  of 
Mrs.  Coyne,  is  made  in  the  decree.  But  I  think  a  fair  exam- 
ination of  the  testimony  shows  that  the  vice-chancellor  erred  in 
his  conclusion  upon  this  branch  of  the  case.  There  is  no  evi- 
dence to  show  that  Patrick  Coyne  contributed  any  money  toward 
the  purchase  or  improvement  of  the  Lakeside  avenue  property. 
The  opinion  of  the  vice-chancellor  justly  says  upon  this  point: 
*^  It  is  admitted  that  this  $500  (referring  to  the  consideration  of 
the  deed)  was  paid  by  mason  work  done  on  other  buildings  for 
Mr.  Condit,  and  that  the  house  was  erected  the  same  way.'^ 
The  only  witnesses  on  this  subject  were  Mrs.  Coyne  and  her 
husband. 

Their  testimony  was  given  sixteen  years  after  the  transaction, 
and  was  to  the  efffect  that  they  were  unable  to  recollect  all  the 
particulars,  but  that  Mr.  Condit  received  his  pay  for  the  lot  in 
work  by  Patrick  Coyne  and  the  three  sons,  who  were  masons, 
the  oldest  then  eighteen  years  of  age ;  that  at  and  about  that 
time  the  mother  received  the  wages  of  her  three  sons ;  that  the 
father  did  not,  at  that  time,  earn  enough  money  to  make  a  living 
for  the  family,  but  paid  his  earnings  into  the  hands  of  his  wife 
for  that  purpose;  that  the  carpenter  work  was  done  by  Mr. 
Ingling  on  a  contract,  and  that  he  accepted  the  price  in  other 
work  done  by  her  sons,  and  in  small  sums  paid  by  her  son 
Charles. 

It  did  not  appear  whether  Mr.  Condit  and  Mr.  Ingling  were 
still  living  at  the  time  of  the  hearing,  and  it  does  not  appear  that 
the  respondent  made  any  effort  to  produce  those  persons  as  wit- 
nesses in  the  case,  and,  as  a  matter  of  fact,  no  witnesses  were 
called  by  respondent  to  meet  the  testimony  of  Mr.  and  Mrs. 
Coyne  as  to  the  circumstances  relating  to  the  purchase  and  im- 
provement of  the  Lakeside  avenue  property  by  Mrs.  Coyne. 

The  evidence  is  that  Mrs.  Coyne  alone  contracted  with  Mr. 
Condit  for  this  Lakeside  avenue  property,  and  presumably  the 
mortgage  of  $700  was  one  negotiated  for  and  placed  upon  the 
lot  by  her  to  raise  money  to  put  in  the  building.  It  appears 
also  beyond  dispute  that,  after  her  husband's  failure  and  up  to 
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and  including  the  time  of  her  acquiring  and  improving  the 
Lakeside  avenue  property,  Mrs.  Coyne  took  boarders  and  raised 
chickenSy  the  proceeds  of  which  she  used  to  supplement  her  hus- 
band's insu£Scient  support;  and  she  says  these  earnings  of  hers, 
with  the  wages  of  her  husband  and  of  her  three  boys,  who 
worked  at  mason  work  and  plumbing,  all  of  which  were  paid  to 
her,  were  applied,  after  paying  the  expenses  of  the  family,  five 
in  number,  toward  the  erection  of  her  Lakeside  avenue  home. 

The  evidence  fails  to  show  that  the  earnings  of  Patrick  Coyne 
during  the  period  named  were  more  than  sufficient  for  the  ordi- 
nary support  of  his  family.  The  mere  fact,  then,  that  the  mother, 
with  the  consent  of  the  &ther,  which  seems  to  be  established, 
took  the  benefit  of  the  labor  of  her  minor  children  and  of  her 
own  savings  from  the  keeping  of  boarders  and  other  small  under- 
takings of  hers  in  acquiring  and  improving  the  Lakeside  avenue 
property,  even  before  the  passage  of  the  amended  Married 
Woman's  act  of  1874,  does  not  create  an  equity  in  such  property 
in  &vor  of  the  creditors  of  the  husband.  Johnson  v.  Vail,  1 
MoOart.  1,23;  Peterson  v.  Mu/ford,  7  Vr.  481. 

The  act  of  1874  {Gen.  Stat.  p.  SOIS  §  4)  which  secures  to  a 
married  woman  her  own  earnings  in  any  employment  carried  on 
separately  from  her  husband  and  her  investments  thereof,  would 
seem  to  leave  no  doubt  that,  in  this  case,  the  Lakeside  avenue 
property  of  Mrs.  Coyne  was  beyond  the  reach  of  the  respond- 
ent's claim.  But  even  granting  that  a  portion  of  the  earnings  of 
Patrick  Coyne  had  gone  into  this  property  as  a  gift  to  his  wife, 
which  could  be  reached  by  a  dih'gent  creditor,  still  there  is 
another  aspect  of  this  part  of  the  case  from  which,  as  it  appears 
to  me,  the  relief  asked  for  as  against  the  proceeds  of  that 
property  should  be  denied,  and  that  is  this :  Mrs.  Coyne  took 
her  deed  for  this  lot  in  1878,  and  promptly  placed  the  same  upon 
record  and  proceeded  forthwith,  partly  by  borrowed  capital,  to 
erect  thereon  a  dwelling-house  and  moved  into  it  with  her  hus- 
band and  children.  The  judgment  creditor,  it  seems,  resided  in 
the  same  city,  and  was  well  acquainted  with  the  Coyne  family, 
and  was,  it  will  be  presumed,  under  the  circumstances,  in  the 
absence  of  evidence  to  the  contrary,  conversant  with  this  prop* 
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erty  transaction.  And  yet,  according  to  the  evidence,  he  stood  by 
while  Mrs.  Coyne  completed  the  erection  of  this  home  and  during 
her  occupation  of  it  for  fourteen  or  fifteen  years,  and  until,  as  we 
may  justly  assume,  on  the  faith  that  this  was  her  undisputed 
property,  she  is  induced  to  sell  this  and  invest  the  proceeds  of 
the  sale  in  other  real  estate,  to  an  extent  that  caused  her  to 
assume  additional  financial  burdens  and  obligations,  in  the  pur- 
chase and  improvement  of  the  same,  before  making  any  effort  to 
challenge  her  exclusive  right  thereto.  This  view  is  sustained  by 
the  authorities.  When  a  complainant,  under  such  circumstances, 
has,  by  his  delay,  induced  or  suffered  a  defendant  to  incur  ex- 
pense or  enter  into  engagements  of  a  burdensome  character,  a 
court  of  equity  will  consider  that  the  complainant  is  guilty  of 
such  laches  as  precludes  him  from  obtaining  relief.  12  Am.  & 
Eng,  Enoyd,  L,  BIfi,  Other  authorities  in  point  are  Bvmp 
Fraud.  Conv.  67 S,  and  notes;  Degrauw  v.  Mechan,  3  Dick. 
Ch.  Rep.  n9;  Aldridge  v.  Muirhead,  101  U.  S.  397. 

As  before  stated,  there  is  no  question  but  that  the  $1,300,  the 
proceeds  of  sale  of  the  Lakeside  avenue  property,  was  expended 
by  Mrs.  Coyne  in  the  purchase  or  improvement  of  the  proper- 
ties sought  to  be  reached  by  the  bill,  and,  from  what  has  been 
said,  it  follows  that  the  hona  fides  of  the  transaction,  so  far  as 
the  rights  of  Mrs.  Coyne  are  concerned,  has  to  that  extent  been 
established.  It  seems  to  be  clear  from  the  testimony  also  that 
Mrs.  Coyne  was,  in  some  degree,  aided  in  the  purchase  and 
improvement  of  these  properties  by  moneys  furnished  by  her 
brother,  Mr.  Fallon,  and  it  seems  also  to  be  clear  that  some  of 
the  money  so  used  by  her  came  from  the  bank  account  of  P. 
Coyne  &  Company. 

But  as  to  whether  the  moneys  that  were  paid  on  the  proper- 
ties in  question,  by  the  checks  of  P.  Coyne  &  Company,  were 
from  the  profits  of  the  partnership  business  or  from  the  private 
funds  of  Mrs.  Coyne,  advanced  to  her  by  her  brother  and  from 
the  private  earnings  of  herself  and  children,  which  she  says  she 
deposited,  through  her  son  Charles,  with  the  account  of  P.  Coyne 
<fe  Company,  there  is  conflict  in  the  testimony. 

But  the  decree  advised  in  this  case  is  based  upon  the  assump- 
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tioa  that  it  is  established  by  the  proofs  that  Patrick  Coyne  was 
a  partner  with  his  son^  Charles  F.  Coyne^  at  this  time,  trading 
under  said  firm  name,  and  that  a  sufficient  part  of  Patrick's 
share  of  the  profits  of  the  firm  was  paid  upon  the  said  proper- 
ties or  the  improvements  made  thereon  to  pay  and  satisfy  the 
respondent's  judgment. 

This  brings  us  back  to  the  initial  question — ^Was  Patrick 
Coyne,  and  not  Mary  A.  Coyne,  the  partner  with  their  son, 
Charles  F.  Coyne,  after  the  latter  became  of  age  in  1882? 

If  the  respondent  has  failed  to  establish  the  affirmative  of  this 
question,  then  his  cause  necessarily  fails  and  no  inquiry  need  be 
made  as  to  what  part  or  proportion  of  the  property  was  derived 
from  the  profits  of  P.  Coyne  &  Company.  The  testimony  of 
the  Coynes  was  to  the  efiect  that,  upon  Charles  F.  Coyne  becom- 
ing of  age,  the  partnership  was  formed  between  Mary  A.  Coyne, 
the  mother,  and  Charles  F.  Coyne,  the  son,  to  trade  under  the 
old  firm  name  of  P.  Coyne  &  Company;  that  the  latter  had 
saved  $122  which  he  put  into  the  business,  and  that  Mary  A. 
Coyne  received  from  her  brother,  James  Fallon,  from  time  to 
time,  several  sums,  amounting  to  from  one  to  two  thousand  dol- 
lars, which  went  into  the  business.  These  witnesses  all  testified 
that  Patrick  was  not  a  partner  then  or  afterwards,  and  took  no 
part  of  the  profits,  but  that  he  worked  for  the  firm  for  wages, 
the  larger  part  of  which,  from  week  to  week,  he  gave  to  his  wife 
toward  the  support  of  his  family ;  that  Mrs.  Coyne  still  took 
boarders  and  deposited  her  surplus  earnings  with  her  son  Charles, 
to  go  into  the  firm  account. 

Mr.  Fallon  also,  under  oath,  corroborated  his  sister  as  to  ad- 
vancing her  these  sums  of  money.  The  only  evidence  ofiered, 
tending  to  contradict  the  testimony  in  any  way,  was  that  of  cer- 
tain building  contracts  made  with  different  builders  by  the  firm 
of  P.  Coyne  &  Company,  These  contracts  described  the  part- 
ners as  Patrick  Coyne  and  Charles  F.  Coyne,  or  P.  Coyne  and 
C.  Coyne,  trading  as  P.  Coyne  &  Company,  but  in  every  instance 
save  one,  the  signature,  P.  Coyne  &  Company,  was  attached 
thereto  by  Charles  F.  Coyne,  and  in  the  one  exceptional  instance 
there  was  evidence  tending  to  prove  that  Patrick  Coyne  signed 
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his  own  name  at  the  request  of  the  builder,  who  insisted  on  the 
individual  names. 

There  was  no  evidence  that  Mrs.  Coyne  had  any  knowledge 
of  these  written  contracts,  either  as  to  how  they  were  written, 
signed  or  otherwise,  or  that  she  had  given  any  authority  to  any 
one  to  sign  written  contracts  on  her  behalf. 

The  evidence  in  the  cause  was  taken  before  the  late  Vice- 
Chancellor  Van  Fleet,  and  when  the  contracts  above  referred  to 
were  oflFered  in  evidence,  objection  was  made  to  their  admission, 
on  the  ground  that  they  could  not  bind  Mrs.  Coyne. 

They  were  admitted  by  the  late  vice-chancellor,  subject,  as  he 
stated,  to  the  objection  of  appellants'  counsel,  the  court  remark- 
ing that,  perhaps,  the  complainant  could  be  required  to  prove 
who  P.  Coyne  &  Company  was. 

The  learned  vice-chancellor  who  advised  the  decree,  in  his 
opinion  notes  the  objection  thus  made  to  the  admission  of  this 
documentary  evidence,  and  says,  "  but  it  is  clearly  competent  to 
contradict  Charles  and  Patrick,  and  I  think  it  is  also  competent 
as  the  contemporaneous  acts  of  the  parties."  We  think  the  vice- 
chancellor  erred  in  thus  considering  and  giving  effect  to  this 
evidence  as  against  Mrs.  Coyne. 

The  principle  upon  which  such  evidence  should  be  excluded 
b  illustrated  by  what  the  late  vice-chancellor  said  at  the  hear- 
ing, in  overruling  the  offer,  by  the  respondent's  counsel,  of  the 
depositions  of  Charles  F.  Coyne,  taken  in  another  matter,  to  be 
used  as  admissions  of  Charles  F.  Coyne  against  Mrs.  Coyne. 
The  court's  remark  was,  "  Now,  you  are  going  on  the  theory  that 
Mrs.  Coyne  was  a  partner,  but  that  is  the  very  thing  you  deny. 
Now,  you  cannot  say  she  is  a  partner,  for  the  purpose  of  get- 
ting these  admissions  in,  and  then,  after  getting  them  in,  turn 
around  and  say,  Oh,  she  is  not  a  partner." 

It  is  alike  inconsistent  to  claim,  in  the  absence  of  any  evidence 
connecting  Mrs.  Coyne  personally  with  these  contracts,  that  she 
is  a  partner,  for  the  purpose  of  binding  her,  by  the  acts  of  Charles 
F.  Coyne,  one  of  the  partners,  with  regard  to  these  contracts, 
and  then  use  them  as  evidence  tending  to  show  that  Mrs.  Coyne 
was  not  a  partner. 
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Even  if  the  offer  in  question  had  been  made  with  the  purpose 
of  binding  Mrs.  Coyne  to  some  obligation  or  contract  as  one  of 
the  partners^  it  is  well  settled  that^  before  the  acts  or  admissions 
of  one  who  was  an  admitted  partner  could  be  used  to  charge 
her,  evidence  must  first  be  given  to  satisfy  the  court  that  such 
partnership  existed  between  the  parties  named.  Flannagan  v. 
Champion,  1  Or.  Oh.  61;  Abb.  Tr.  Ev.  W9;  1  GreenL  Ev.  177. 

If  this  be  the  law  as  to  admissions  of  one  partner  offered  to 
bind  another  pet*son  as  a  copartner,  it  is  obvious  that  when  the 
acts  and  admissions  of  one  partner  are  offered  to  prove  that  a 
certain  other  person  is  not  a  partner  at  all  in  the  alleged  partner- 
ship, such  offer  is  entirely  without  support  in  authority,  and  at 
variance  with  the  established  I^al  maxim,  ^'i2€«  vtdtr  alios  acta 
alteri  nooere  non  debit.^^  Upon  the  same  general  principle,  the 
depositions  of  Patrick  Coyne  and  Charles  F.  Cojme,  taken  as 
they  were  in  a  different  proceeding,  and  offered  in  evidence  in 
the  case  as  the  admissions  of  the  witnesses  named,  were  inadmis- 
sible as  evidence  against  Mrs.  Coyne,  and  as  such  should  have 
been  excluded. 

Arguing  from  his  view  of  the  &cts  of  the  case  as  stated  in  the 
opinion,  the  vice-chancellor  says :  "  I  conclude  that  the  written 
contracts  speak  the  truth,  and  that  Patrick  Coyne  and  Charles 
Coyne,  in  name  and  in  fact,  composed  the  firm  and  were  entitled 
to  its  earnings  '^  &c. 

But  the  written  contracts  being  excluded  as  above,  it  is  quite 
clear  that  the  remaining  evidence  fails  to  sustain  this  conclusion. 

It  may  be  further  observed  that  among  the  fisicts  and  circum- 
stances indicated  by  the  vice-chancellor  as  influencing  his  mind 
toward  this  conclusion  were  these :  That  Patrick  had  conducted 
the  business  under  the  firm  name  of  P.  Coyne  &  Company  suc- 
cessfully, from  the  date  of  his  failure  up  to  the  dat«  of  the  com- 
mencement of  the  alleged  partnership ;  that  there  was  no  external 
change  in  the  partnership  name  and  that  Patrick  continued  to 
take  an  active  part  in  it  and  allowed  his  name  to  be  used  in  the 
written  contracts  as  one  of  the  partners,  and  that  no  reason  is 
shown  why  he  should  abandon  the  partnership  and  work  for  it 
us  a  journeyman.     But  I  think  it  may  justly  be  said  in  answer 
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that  the  parol  evidence  is  all  to  the  effect  that  during  the  period 
named  Patrick  Coyne  did  not  do  a  large  and  successful  business, 
and  in  fact  did  not  earn  more  than  sufficient  to  support  his 
family,  if  that.  The  contracts  offered  during  that  period  of  five 
years  aggr^ate  but  $2,817  for  labor  and  materials,  the  profits 
upon  which  would  of  course  be  considerably  less  than  that. 
According  to  the  evidence,  upon  the  formation  of  the  new  part- 
nership as  alleged  in  1882,  there  was  a  purchase  made  of  a  team 
and  wagon  to  be  used  in  the  business,  thus  indicating  an  enlarged 
effort  in  its  prosecution. 

Nor  do  I  think  it  so  strange  that  a  change  should  be  made  in 
the  firm  by  Mrs.  Coyne  becoming  the  partner  with  her  son,  for 
Patrick  and  his  wife  must  have  known  that  the  former  had  this 
judgment  of  the  respondent  standing  against  him  since  his  fail- 
ure, so  that  he  could  not  himself  engage  extensively  in  business 
without  its  being  subject  to  seizure  by  the  sheriff  at  any  moment. 
The  absence  of  any  writings  is  also  commented  on  as  an  indica- 
tion that  there  was  in  fact  no  change  in  the  partnership. 

But  there  ought  not,  as  it  seems  to  me,  to  be  too  much  signifi- 
cance attached  to  that  circumstance,  for  I  have  observed  that 
business  transactions  between  kindred,  though  entirely  bonafde 
in  character,  are  often  very  carelessly  done  and  with  little  r^ard 
to  formal  or  legal  requirements. 

It  is  also  suggested  in  the  opinion,  as  a  circumstance  adverse 
to  the  interests  of  the  appellant  Mrs.  Coyne,  that  she  did  not 
produce  the  checks  and  the  bank  account  to  corroborate  her  own 
evidence  as  to  money  she  deposited  in  the  firm  name,  and  pay- 
ments thereout  made  in  the  purchase  or  improvement  of  the 
properties,  but  it  seems  to  me  that  in  this  case  it  was  rather  the 
duty  of  the  respondent,  who  had  the  burden  of  proof,  to  have 
called  for  the  production  of  these  checks,  if  in  existence,  or  to 
have  caused  the  books  of  the  bank  to  be  produced  if  they  in  any 
way  tended  to  contradict  her  evidence,  and  that  the  failure  to  do 
so,  unexplained,  weakens  the  case  of  the  respondent. 

The  bill  charges  fraud  u|>on  the  defendants,  and  it  is  a  well- 
settled  principle,  both  at  law  and  in  equity,  that  fraud  is  never 
presumed  and  that  the  burden  of  proof  rests  upon  the  creditors 
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whenever  they  assail  a  transfer  for  fraud.     Bump  Fraud.  Oonv. 
§  611. 

After  a  careful  reading  of  the  evidence,  and  eliminating  there- 
from the  written  contracts  and  other  proofs  thus  erroneously 
admitted,  I  fail  to  find  that  the  charges  of  fraud  set  forth  in  the 
complainant's  bill  as  against  the  defendants,  Patrick  Coyne  and 
wife,  are  established  by  the  preponderance  of  the  evidence. 
Having  reached  a  determination  adverse  to  the  claim  of  the 
judgment  creditor  as  against  the  real  estate  in  question,  it  be* 
comes  of  no  importance  to  discuss  the  question  of  the  bona  fdes 
of  the  Fallon  mortgages  thereon,  either  in  whole  or  in  part. 
The  result  is  that  the  decree  below  must  be  reversed  and  the  bill 
dismissed. 

For   reversal — The    Chief- Justice,  Dixon,  Garrisox, 

GUMMERE,     LlPPINC50TT,    LUDLOW,    MaQIE,    VaN     SyCKEL, 

Barkalow,  Bogert,  Dayton,  Hendrickson,  Nixon — 13. 
For  affirmance — ^None. 


John  H.  Patterson,  appellant, 

V. 

Thomas  B.  Madden,  respondent. 

A  testator,  by  his  will,  gave  a  farm  to  his  son  J.  He  then  gave  another 
farm  to  his  second  son,  and  other  two  farms  to  his  wife,  with  remainder  to  his 
third  and  fourth  sons.  He  then  provided  that  none  of  the  &rms  given  to  his 
sons  should  be  sold  by  them  during  the  life  of  his  wife ;  and  that  if  any  of  his 
sons  should  die  without  leaving  issue,  but  leaving  a  widow,  the  farm  of  such 
son  should  go  to  his  widow  during  her  widowhood  and  afterwards  to  the  heirs- 
at-law  of  the  testator. — Heldf  that  J.  took  a  vested  estate  in  fee-simple  in  the 
farm  devised  to  him,  subject,  however,  to  be  divested  by  his  death  dwing  the 
lifetime  of  hia  motheTy  without  leaving  issue  but  leaving  a  widow ;  AeW,  farmer, 
that  by  the  death  of  the  testator's  wife  during  the  lifetime  of  J.  the  limitation 
over  to  the  heirs  of  the  testator  was  defeated  and  the  estate  of  J.  became  in- 
defeasible. 
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On  appeal  from  a  decree  advised  by  Vice-Chancellor  Reed, 
who  delivered  the  following  opinion : 

The  bill  is  filed  by  a  vendor  to  compel  the  vendee  to  specific- 
ally perform  a  contract  to  purchase  lands. 

On  January  1st,  1895,  John  H.  Patterson,  the  complainant, 
contracted  to  convey  to  Thomas  B.  Madden,  the  defendant,  by 
deed  of  general  warranty,  free  from  encumbrances,  a  certain  tract 
of  land  in  Monmouth  county. 

Madden  agreed  to  pay,  upon  delivery  of  a  deed  for  the  said 
property,  the  sum  of  $4,000.  A  deed  was  duly  executed  by 
the  complainant,  and  with  it  he  attended  at  the  time  and  place 
at  which  it  was  to  be  delivered,  but  the  defendant  did  not  then 
and  there  appear,  and,  although  since  requested  to  perform  his 
part  of  the  agreement,  has  refused  to  do  so.  The  defendant  sets 
up,  as  an  answer  to  complainant's  bill,  that  the  complainant  is 
not  sei2sed  of  a  title  in  fee-simple,  and,  therefore,  is  unable 
to  convey  to  the  defendant  the  title  for  which  the  defendant 
promised  to  pay  the  $4,000. 

It  is  not  questioned  that  the  locu8  in  quo  is  a  part  of  a  tract 
of  land  which  was  devised  to  the  complainant  by  his  father, 
James  Patterson.  Nor  is  it  questioned  that  the  father  had  a 
title  in  fee-simple  in  the  said  land.  The  single  question  pre- 
sented is  what  interest  devolved  upon  the  complainant  by  force 
of  the  devise  contained  in  the  will  of  his  father.  If  such  inter- 
est is  a  fee-simple,  then  the  complainant  is  entitled  to  a  decree, 
but  if  less  than  a  fee-simple,  he  is  without  equity.  As  already 
remarked,  to  discover  of  what  title  the  complainant  is  seized, 
we  must  recur  to  the  will  of  James  Patterson. 

The  first  clause  of  that  will  is  couched  in  the  following 
language :  "  I  give  and  bequeath  unto  my  son  John  H.  Patter- 
son on  the  following  conditions  as  follows,  the  following  de- 
scribed tract  of  land,''  describing  the  farm  and  one-third  of  a 
tract  of  woodland. 

By  the  same  language  he  gave  Samuel  H.,  another  son,  another 
farm  and  one-third  of  the  same  wood-lot. 
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By  the  same  language  he  gave  to  Henry  Patterson,  still  an- 
other son,  a  third  farm  with  the  remaining  third  part  of  said 
wood-lot,  subject  to  the  use  of  the  tenant  thereon  for  one  year 
from  the  1st  of  April  next  after  his  decease/ 

He  gave  to  his  wife  the  use  of  the  homestead  farm  and  the  big 
meadow  adjoining,  and  of  another  farm  adjoining  the  homestead 
farm  during  her  natural  life.  After  her  death,  he  gave  to  his 
son  Ewing  Patterson  one  of  these  farms,  and  to  his  son  Joseph  C. 
Patterson  the  other  of  these  farms,  and  divided  the  big  meadow 
between  these  two  sons.  He  gave  certain  l^acies  to  his 
daughters,  one  of  which  was  charged  upon  the  farms  devised  to 
James  H.  and  Henry  Patterson.  This  l^acy  has  been  paid. 
He  then  ordered  that  none  of  the  &rms  should  be  sold  by  any 
of  his  sons  during  the  life  of  the  testators's  wife.  Then  follows 
this  clause  :  ^ 

"  I  order  and  direct  that  if  any  of  my  said  sons  John  H.,  Samuel  H.,  Henry, 
Ewing  and  Joseph  should  die  without  leaving  issue,  and  leaving  a  widow,  then 
the  widow  of  such  son  so  becoming  deceased  may  have  the  use  of  the 
farm  which  is  herein  given  to  such  son,  so  long  as  such  widow  of  such  deceased 
son  remains  unmarried ;  and  on  the  event  of  the  marriage  or  decease  of  said 
widow  of  such  son  so  becoming  deceased,  I  give  and  bequeath  unto  such 
persons  as  may  then  be  my  lawful  heirs  forever." 

The  question  is  whether  the  first  devise,  which,  under  our 
statute,  is  one  in  fee-simple,  is  cut  down  by  the  subsequent 
clause  limiting  over  the  estate  in  case  the  devisee  should  die 
without  leaving  issue. 

It  was  entirely  settled  at  common  law  that  the  phrase  "  leav- 
ing no  issue  "  or  "  without  leaving  issue,"  when  applied  to  a  de- 
vise of  land,  meant  an  indefinite  failure  of  issue ;  but  when 
applied  to  a  bequest  of  personalty,  it  imported  failure  of  issue 
at  the  time  of  the  death  of  the  first  l^atee.  3  Jarm.  WUU  {R,  A 
T.  ed)  298. 

The  effect  of  a  limitation  over  in  the  event  of  the  devisee 
dying  leaving  no  issue  or  without  leaving  issue  upon  a  preceding 
devise  of  land  to  a  person  indefinitely,  or  to  a  person  for  life,  or 
to  a  person  and  his  heirs  was  also  entirely  settled. 

If  a  devise  was  to  a  devisee  and  his  heirs,  the  limitation  over 
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imported  that  the  testator  used  the  word  ^^  heirs  ^'  in  the  quali- 
fied sense  of  "  heirs  of  his  body.'^ 

If  the  gift  was  to  the  devisee  expressly  for  life,  or  was  to  him 
without  words  of  inheritance,  the  limitation  over  implying  that 
the  testator  intended  that  the  estate  to  be  taken  by  the  first 
devisee  should  be  of  such  duration  as  to  fill  up  the  chasm  in  the 
disposition  to  prevent  the  failure  of  the  ulterior  devise  which 
would  otherwise  be  bad  for  remoteness.    S  Jarm.  Wills  1S6, 1S7. 

The  gift  to  the  first  devisee  was  in  both  instances  by  implica- 
tion, a  devise  to  him  and  the  heirs  of  his  body,  and  so  his  estate 
if  given  for  life  was  enlarged,  and,  if  given  in  feo-simple,  was 
cut  down  to  a  fee-tail. 

In  the  case  of  Chetwood  v.  Winston,  11  Vr.  SS7,  the  limitation 
over  after  a  devise  in  fee  was  in  substantially  the  same  words  as 
appear  in  the  present  will. 

Chief-Justice  Beasley,  for  the  court  of  errors,  remarked  that 
the  1^1  effect  of  this  language,  by  an  almost  unbroken  line  of 
authorities,  was  to  create  by  the  rules  of  the  common  law  an 
estate-tail. 

This  being  the  effect  of  the  language  employed  in  the  present 
devise,  the  estate  of  the  devisee  is  seized  by  the  eleventh  section 
of  our  statute  of  descent  and  transmuted  into  an  estate  for  life. 
Eedatrake  v.  Toumsend,  10  Vr.  372. 

It  is  to  be  remarked  that  an  implied  estate  in  fee-tail  rests 
upon  the  presumption  that  the  testator  meant  by  the  words 
"without  leaving  issue ^*  an  indefinite  failure  of  issue.  This, 
however,  is  not  a  conclusive  presumption,  for,  if  it  clearly  appears 
from  other  language  employed  in  the  will,  that  issue  at  death 
was  meant,  such  language  will  change  the  time  of  the  fiiilure 
from  an  indefinite  to  a  definite  date. 

I  fail  to  discover  such  intention  clearly  manifested  by  the  tes- 
tator in  the  present  will.  But  if  it  appeared  in  the  most  con- 
vincing shape  that  the  testator  meant  by  the  phrase  "dying 
without  leaving  issue,*'  that  the  limitation  over  was  to  occur 
only  in  the  event  of  the  absence  of  issue  at  the  time  of  the 
death  of  the  first  devisee,  it  would  not  in  the  least  help  the 
complainant. 
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It  would  not  clothe  him  with  the  estate  which  he  bargaiDed 
to  convey.  Instead  of  an  indefeasible  fee-simple^  which  estate 
he  required  to  fill  his  contract,  he  would  then  be  seized  of  an 
estate  in  fee-simple  with  a  limitation  over  by  way  of  executory 
devise.  His  estate  would  be  defeasible  upon  his  dying  without 
leaving  issue  and  leaving  a  widow.  Kennedy  v.  Kennedy,  6 
Dutch.  186;  Orovea  v.  Cox,  11  Vr.  40. 

In  respect  to  the  insistence  of  counsel  for  the  complainant 
that  the  words  "dying  without  leaving  issue"  refers  to  the 
death  of  the  first  devisee  before  th«  death  of  the  testator,  I  can 
draw  no  such  intention  from  the  other  language  used  by  the 
testator.  Nor  do  I  regard  any  one  of  the  cases  cited  in  support 
of  this  position  as  pertinent  to  the  specific  devise  found  in  the 
present  instance. 

There  must  be  a  decree  for  the  defendant. 

Mr.  Garret  D.  W.  Vroom  and  Mr.  Chauney  H.  Beasley,  for 
the  appellant. 

Mr.  Edwin  Robert  Walker,  for  the  respondent. 
The  opinion  of  the  court  was  delivered  by 

GUMMERE,  J. 

This  is  a  suit  brought  by  the  appellant  to  compel  the  respond- 
ent to  specifically  perform  a  contract  to  purchase  lauds.  The 
only  question  in  the  case  is  whether  the  appellant  has  a  title  to 
the  lands  contracted  for  which  the  respondent  is  bound  to  accept. 

The  lands  in  controversy  were  devised  to  the  appellant  by  the 
will  of  his  father,  which  bears  date  August  9th,  1866,  and 
whether  or  not  he  has  a  valid  title  to  them  depends  upon  the 
true  construction  of  that  will. 

The  devise  of  these  lands  is  contained  in  the  first  clause  of  the 
will,  and  is  as  follows :  "  I  give  and  bequeath  unto  my  son  John 
H.  Patterson,  on  the  following  conditions,  and  as  follows,  the 
following  described  tract  of  land,"  describing  the  lands  which 
are  the  subject-matter  of  the  contract  which  is  sought  to  be  en- 
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forced.  Then  follow  devises  of  other  lands  to  the  testator's  sons 
Samuel  H.  and  Henry.  The  testator  then  gave  to  his  wife  for 
her  natural  life  the  nse  of  the  homestead  farm  and  the  meadow 
adjoining  it,  and  also  the  use  of  another  farm  adjoining  the 
homestead  one.  After  her  death  he  gave  the  homestead  farm  to 
his  son  Joseph  C.  and  the  other  farm  to  his  son  Ewing,  and  the 
one-half  of  the  meadow  to  each  of  them.  He  then  gave  certain 
pecuniary  legacies  to  his  daughters,  one  of  which  was  charged 
upon  the  farms  devised  to  John  H.  and  Henry.  This  legacy 
has  been  paid.     Then  follow  these  two  clauses : 

"  Item,  I  order  and  direct  that  not  any  of  mj  farms  that  I  have  herein  given 
to  my  said  sons  as  herein  specified,  shall  be  sold  by  any  of  my  said  sons 
during  the  life  of  my  said  wife. 

^^Be/n.  I  order  and  direct  that  if  any  of  my  said  sons  John  H.,  Samuel, 
Ewing  and  Joseph  should  die  without  leaving  lawful  issue,  and  leaving  a 
widow,  then  the  widow  of  such  son  so  becoming  deceased  may  have  the  use  of 
the  farm  which  is  herein  given  to  such  son  so  long  as  such  widow  of  such  de- 
ceased son  remains  immarried,  and,  on  the  event  of  the  marriage  or  decease 
of  such  widow  of  such  son  so  becoming  deceased,  I  give  and  bequeath  such 
farm  of  su(;h  son  so  becoming  deceased  unto  such  persons  as  may  then  be  my 
lawful  heirs  forever." 

It  is  contended  by  the  respondent  that  the  effect  of  this  last 
provision  of  the  will  was  to  cut  down  the  devise  to  the  appellant 
to  an  estate  for  life ;  or^  if  not  that,  then  to  a  defeasible  estate  in 
fee-simple  which  would  be  divested  upon  his  dying  without  leav- 
ing issue  surviving  him  and  leaving  a  widow.  The  view  adopted 
by  the  court  below  was  in  conformity  to  that  advanced  by  the 
respondent,  and  a  decree  was  made  dismissing  the  bill  of  com- 
plaint. I  cannot  concur  in  the  view  expressed  by  the  vice- 
chancellor  as  to  the  true  construction  of  this  will.  He  consid- 
ered that  the  estate  devised  to  the  appellant  was  cut  down  to  a 
life  estate,  by  the  provision  of  the  will  last  cited,  on  the  theory 
that  the  words  "die  without  leaving  issue"  imported  an  in- 
definite failure  of  issue  and  consequently  created  an  estate-tail  at 
common  law ;  and  that  such  an  estate,  as  soon  as  it  was  created, 
was  transmuted  by  the  eleventh  section  of  our  statute  of  descents 
into  an  estate  for  life.  But  this  view  of  the  effect  to  be  given  to 
the  words  "  die  without  issue "  can  only  be  sustained,  it  seems 
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to  me,  by  ignoring  the  provision  of  the  fourth  section  of  the  sup- 
plement to  the  act  concerning  wills,  approved  March  12thj  1851, 
which  was  in  force  at  the  time  of  the  execution  of  the  will  under 
consideration,  and  which  declares 

*'  that  in  any  devise  or  bequest  of  real  or  personal  estate  in  the  will  of  any 
person  dying  after  this  act  shall  take  effect,  the  words  *  die  without  issue,'  or 
*die  without  lawful  issue,'  or  *have  no  issue,'  or  any  other  words  which  may 
import  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  his  death, 
or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  fail- 
ure of  issue  in  the  lifetime  or  at  the  death  of  such  person,  and  not  an  ind^iniu 
failure  of  tame,  unless  a  contrary  intention  shall  otherwise  appear  by  the  will." 
Gen.  SUU.  p,  S67L 

I  am  not  able  to  find  in  this  will  anything  which  makes  it 
appear  that  the  testator  intended  that  the  words  '^  die  without 
leaving  lawful  issue ''  should  import  an  indefinite  rather  than  a 
definite  fiiilure  of  issue,  nor  is  anything  pointed  out  in  the  opinion 
below.  Indeed,  it  is  there  stated  that  the  implied  estate  in  fee- 
tail,  which  is  declared  to  have  been  created  by  the  devise,  '^  rests 
upon  the  presumption  that  the  testator  meant  by  the  words 
^without  leaving  issue'  an  indefinite  failure  of  issue,  but  that 
such  a  presumption  is  not  a  conclusive  one,''  and  that  if  it  had 
appeared  from  other  language  in  the  will  that  issue  at  death  was 
meant,  such  language  would  change  the  time  of  the  fiiilure  of 
issue  from  an  indefinite  to  a  definite  date. 

The  rule  applied  by  the  court  below  in  construing  the  words 
*' die  without  leaving  lawful  issue,"  and  determining  that  they 
imported  an  indefinite  rather  than  a  definite  fiiilure  of  issue,  was 
that  established  by  the  common  law.  It  was  applied  by  tbi» 
court  in  the  case  of  Chetwood  v.  Winston,  11  Vr.  SS7  (referred 
to  in  the  opinion  below),  in  construing  a  devise  similar  to  that 
now  before  us.  But  in  that  case  the  will  under  consideration 
was  evidently  that  of  a  person  who  had  died  before  the  passage 
of  the  act  of  1851,  for  the  opinion  states  that  the  question  to  be 
determined  was  ^^  whether  by  force  of  the  testamentary  disposi- 
tion [of  certain  lands]  one  I.  D.,  by  the  rules  of  the  eommon  law, 
took  an  estate-tail."  The  will  now  before  us,  as  has  already  been 
stated,  was  not  executed  until  the  year  1866,  and  consequently 
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the  question  to  be  determined  in  the  case  now  before  us  is  not 
what  estate  the  devisee  took  in  the  lands  devised,  at  common 
law,  but  what  estate  he  took  by  the  rule  established  by  the  act 
of  1851,  which  is  just  the  reverse  of  the  common-law  rule. 

Giving  to  the  words  "  die  without  leaving  lawful  issue ''  the 
effect  required  by  the  statute,  they  import  a  definite  and  not  an 
indefinite  failure  of  issue,  and  consequently  do  not  operate  to  cut 
down  the  fee-simple  estate  devised  to  the  appellant  by  his  father's 
will  into  an  estate-tail. 

Nor  can  I  concur  in  the  view  expressed  in  the  opinion  below 
that,  assuming  the  words  ''die  without  leaving  issue''  to  import 
a  definite  failure  of  issue,  still  the  appellant  has  not  a  perfect 
title  to  the  lands  in  controversy,  because,  instead  of  having  an 
indefeasible  estate  in  fee-simple,  he  has  an  estate  which  is  de- 
feasible upon  his  dying  without  issue  and  leaving  a  widow.  As 
I  read  the  will  before  us,  the  appellant's  estate  becomes  divested 
and  vests  in  the  heirs  of  the  testator,  upon  his  death  without 
issue  surviving  him  and  leaving  a  widow,  only  in  case  his  death 
occurs  during  the  lifetime  of  his  mother,  the  widow  of  the 
testator. 

In  the  case  of  Pennington  v.  Van  Houien,  ^  Hoist.  Ch.  746, 
decided  by  this  court  in  1852,  the  testator  devised  all  his  resid- 
uary real  and  personal  estate  to  his  son  Abraham.  He  then  pro- 
vided as  follows : 

"  My  will  is  and  I  do  order  that  my  executors  shall  rent  out  all  my  property 
for  the  benefit  of  my  son  Abraham,  and  the  proceeds  arising  therefrom  to  be 
put  out  to  interest  for  the  benefit  of  my  son,  by  my  executors  until  he  shall 
arrive  to  the  age  of  twenty-one  years ;  and  I  do  further  order  that  my  execu- 
tors give  unto  my  said  son  Abraham,  out  of  my  estate,  a  good  college  educa- 
tion and  a  decent  support  until  he  arrives  at  the  age  of  twenty-one  years ;  but 
if  my  9aiid  son  Abraham  should  die^  having  no  children,  then  my  trill  is,  and  I  do 
hereby  dispose  of  my  property  in  the  following  manner,  vis.," 

giving  it  to  certain  collateral  relations.  The  question  presented 
by  that  case,  as  was  stated  by  Chief-Justice  Green,  in  delivering 
the  opinion  of  this  court,  was  "  whether,  under  the  provisions  of 
the  will,  the  limitation  over  of  the  estate  given  to  the  testator's 
son  Abraham  was  upon  the  death  of  the  devisee  withcmt  children^ 
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or  upon  the  death  of  the  devisee  imder  iwenty-one  without  chil- 
dren.'^  The  chief-justice^  in  discussing  this  question,  says: 
^'  The  doubt  as  to  the  true  meaning  of  the  will  does  not  arise 
from  the  terms  nsed,  but  from  ih$  connection  in  which  they  stand. 
The  clause  in  the  will  expressing  the  contingency  upon  which 
the  limitation  over  is  made  to  depend  is  in  these  words :  '  But 
if  my  said  son  Abraham  should  die  having  no  children,  then  my 
will  is '  <&c.  There  is  no  reference  in  this  clause,  standing  alone, 
to  the  devisee's  dying  under  twenty-one.  The  contingency  ex- 
pressed is  simply  the  death  of  the  devisee  without  children.  It 
is  insisted,  however,  that  the  clause  '  under  twenty-one  years  of 
age '  is  fiiirly  implied  from  the  context,  or  if  not,  from  mere 
grammatical  construction,  yet  that  was  the  true  meaning  of  the 
testator  as  collected  from  the  whole  scope  of  the  will.  The  true 
meaning  of  the  passage,  so  &r  as  rests  upon  its  grammatical  con- 
struction, depends  entirely  upon  the  idea  with  which  it  is  set  in 
opposition.  If  the  limitation  over  was  immediately  connected 
with  the  original  devise  the  meaning  of  the  will  would  then  be 
clear,  and  the  only  contingency  upon  which  the  devise  over  is 
expressly  limited,  or  which  can  fairly  be  implied  or  supposed  to 
exist  in  the  mind  of  the  testator,  is  the  death  of  the  devisee  with- 
out children.  But  the  clause  containing  the  devise  over  does  not 
stand  in  the  will  in  that  connection,  nor  does  the  devise  thus 
stated  express  the  whole  idea  of  the  testator.  By  the  will  he 
devises  the  residue  of  his  estate,  real  and  personal,  to  bis  son 
absolutely  in  fee-simple,  by  the  broadest  and  most  comprehen- 
sive terms.  He  then  provides  that  the  whole  estate  shall  remain 
in  the  hands  of  the  executors  for  the  benefit  of  the  devisee  until 
he  is  twenty-one.  That  out  of  it  he  shall  receive  an  education 
aud  a  decent  support  until  he  is  twenty-one,  and  then  occurs  the 
clause  in  question,  but  if  he  die  without  children  then  the  estate 
shall  go  over.  The  devise  over  stands  not  in  opposition  to  the 
original  devise  but  to  the  event  of  the  devisee's  coming  into  poB- 
session.''  The  opinion  then,  after  discussing  other  portions  of 
the  will,  for  the  purpose  of  strengthening  the  conclusion  reached 
by  the  court  that  the  limitation  over  was  not  set  in  opposition 
to  the  devise  itself  but  to  the  event  of  the  devisee  reaching  the 
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age  of  twenty-one  and  coming  into  possession  of  the  estate  de- 
vised, declares  the  result  to  be  that  Abraham  Van  Houten,  upon 
reaching  the  age  of  twenty-one  years,  became  seized  of  an  abso- 
lute and  indefeasible  estate  in  fee-simple  in  the  lands  devised  to 
him  by  the  will  of  his  father,  and  that  the  limitation  over  was 
defeated  by  his  reaching  that  age. 

By  the  decision  in  Penmngton  v.  Van  Houten^  as  I  understand 
it,  two  rules  are  established  in  the  construction  of  wills  con- 
taining a  limitation  over  by  way  of  executory  devise  after  the 
death  of  the  original  devisee  without  issue,  viz. : 

First.  If  land  be  devised  to  A.  in  fee  and  a  subsequent  clause 
in  the  will  limits  such  land  over  to  designated  persons  in  case  A. 
dies  without  issue,  and  A.  so  diesy  and  the  substituted  devisees 
are  in  esse  at  his  death,  and  there  is  no  other  event  expressed  in 
the  will  to  which  the  limitation  over  can  fairly  be  referred,  then 
A.  takes  a  vested  fee  which  becomes  divested  at  his  death  and 
vests  in  those  to  whom  the  estate  is  limited  over. 

Second.  "Where  there  is  an  event  indicated  in  the  will  other 
than  the  death  of  the  devisee  to  which  the  limitation  over  is 
referable  (for  instance,  the  distribution  of  the  testator's  estate 
or  the  postponement  of  the  enjoyment  of  the  property  devised 
until  the  devisee  reaches  the  age  of  twenty-one  or  until  the  ex- 
haustion of  a  prior  life  estate),  such  limitation  over  will  be  con- 
strued to  refer  to  the  happening  of  such  event  or  to  the  death  of 
the  devisee,  according  as  the  court  may  determine  from  the  con- 
text of  the  will  and  the  other  provisions  thereof,  that  the  limi- 
tation clause  is  set  in  opposition  to  the  event  specified  or  is 
connected  with  the  devise  itself.    ^ 

Since  the  decision  of  Penning&k  v.  Van  Hovien  the  rules 
established  by  that  decision  have  been  frequently  applied  by  our 
courts  in  cobstruing  limitations  over  by  way  of  executory  devise. 
In  the  case  of  Ackerman^s  Administrator  v.  Vreeland^s  Executor y 
1  McCart.  £3,  the  testator  devised  certain  lands  to  his  three 
daughters  in  fee,  to  be  equally  divided  between  them,  and  then 
provided  that  if  either  of  them  should  die  without  issue  that  the 
portion  of  the  daughter  so  dying  should  go  to  the  testator's  sur- 
viving children.     The  limitation  over  stood  in  opposition  to  the 
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devise  itself,  there  being  no  event  other  than  the  death  of  the 
original  devisees  expressed  in  the  will  to  which  it  could  be  fairly 
referred,  and  in  accordance  with  the  first  rule  established  by 
Fenninffton  v.  Van  HotUeUy  it  was  held  that  the  daughters  took 
a  vested  estate  in  fee,  subject  to  be  divested  at  their  death  and 
vested  in  those  to  whom  the  estate  was  limited  over,  provided 
they  died  without  leaving  issue.  The  same  rule  was  applied  in 
the  decision  of  Rowe  v.  White,  1  G.  E.  Ghr.  I^ll;  to  one  of  the 
devises  in  Wurt^  Executors  v.  Page,  4,  G.  E,  Or.  S69,  and  in 
Groves  v.  Gox,  11  Vr.  40, 

The  case  of  WUliamaon  v.  Ghambertain,  S  Stock.  S7S,  is  an 
example  of  the  application  of  the  second  rule  established  by  the 
decision  in  Pennington  v.  Van  Houlen.  In  that  case  the  testator 
gave  a  life  estate  to  his  wife  in  his  real  and  personal  property, 
and  then  declared  that  after  the  death  of  his  wife  the  same  should 
be  sold  and  divided  among  his  children.  He  then  declared  that 
if  any  of  his  children  should  die  without  lawful  issue  his  or  her 
share  should  be  divided  among  the  survivors.  It  was  consid- 
ered that  the  limitation  over  stood  in  opposition  not  to  the  devise 
itself,  but  to  the  event  of  the  distributionof  the  estate  among  the 
children  after  the  death  of  the  wife,  and  it  was  consequently 
held  that  the  limitation  over  was  defeated  by  the  death  of  the 
mother  during  the  lifetime  of  the  children.  Other  examples  of 
the  application  of  the  second  rule  in  Pennington  v.  Van  Houten 
will  be  found  in  the  construction  put  upon  certain  devises  in  the 
case  of  Wwrta'  Executors  v.  Page,  4  C.  E.  Gr.  873,  S7i;   in 

y  Baldwin  v.  Taylor,  10  Stew.  Eq.  78;  S.  G.  on  appeal,  11  Stew. 

y'Eq,  637;  in  Barrett  v.  Ban^eU,  11  Stew.  Eq.  60;  and  in  Bishop 
V.  McGleUand,  17  Stew.  Eq.  460. 

Applying  the  rules  of  construction  established  by  Pennington 
V.  Van  Houten  to  the  case  in  hand,  it  is  clear  that  if  the  testator, 
immediately  atler  the  devises  to  his  sons,  had  declared  that  in 
the  event  of  any  of  them  dying  without  issue  and  leaving  a 
widow,  the  widow  of  the  one  so  dying  should  enjoy  the  lands 
devised  to  him  during  her  widowhood,  and  that  then  it  should 
go  to  .the  testator's  heirs,  the  construction  adopted  by  the  court 
below  would  be  beyond  criticism,  for  the  limitation  over  would 
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be  immediately  ooQnected  with  the  devises  themselves  and  set  in 
opposition  thereto.  But  the  clause  containing  the  devise  over 
does  not  stand  in  the  will  in  that  connection.  Instead  of  being 
immediately  connected  with  the  devises  to  the  testator's  sons  it 
follows  after  that  portion  of  the  will  which  deprives  them  of  the 
power  of  alienation  during  the  lifetime  of  their  mother.  What 
the  testator  has  said,  in  effect,  seems  to  me  to  be  this :  I  devise  a 
farm  to  each  of  my  sons,  but  they  shall  not  have  the  power  to 
alienate  the  same  during  the  lifetime  of  their  mother,  ray  wife; 
'  upon  the  death  of  my  wife,  however,  they  shall  hold  the  lands 
devised  to  them  respectively  free  from  any  condition  and  with 
full  power  to  alienate ;  but  if  any  of  my  sons  shall  die  without 
leaving  lawful  issue  &c.,  then  over.  Bead  in  this  way  the  limi- 
tation over  stands  not  in  opposition  to  the  devise  itself,  but  in 
opposition  to  the  event  of  the  devisees  coming  into  the  pos- 
session and  enjoyment  of  an  absolutely  free  and  unfettered 
ownership  of  the  lands  devised.  That  being  so,  the  limitation 
over  becomes  operative  only  in  case  the  devisee  dies  before  his 
power  to  alienate  comes  into  existence^  or,  in  other  words,  be- 
fore the  death  of  his  mother. 

The  mother  of  the  appellant  having  died  before  the  making 
of  the  contract  for  sale  which  is  sought  to  be  enforced  by  this 
proceeding,  the  appellant  was,  at  that  time,  seized  of  an  inde- 
feasible estate  in  fee-simple  in  the  lands  which  were  the  subject- 
matter  of  the  contract,  and  is  entitled  to  a  decree  of  specific  per- 
formance against  the  i*espondent. 

The  decree  of  the  court  of  chancery  should  be  reversed  and  a 
decree  entered  in  aocoriiance  with  these  views. 

For  reversed — The  Chief- Justice,  Depue,  Gummere, 
LiPPiNOOTT,  Ludlow,  Magie,  Van  Syckel,  Bogert, 
Brown,  Sims,  Smith,  Talman — 12. 

For  affirmance — ^None. 
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ERRATA. 

Page  198,  second  head-note,  first  line,  read  "  made  "  instead  of  "  not*' 
Page  213,  second  line,  read  ''8  R  /."  instead  of  "8  Rev.  X." 
Page  216,  fifth  line  from  bottom,  read  ''Reg:'  instead  of  "iJep." 
Page  819,  seventh  line  from  bottom,  read  "  Brown"  instead  of  "  Bell." 
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AOOOUNT. — 1.  Improved  methods  of  procedure  in  courts  of  law  will 
not  strip  a  court  of  equity  of  its  jurisdiction  in  matters  of  account ; 
but  where  there  is  no  trust  relationship  involved  and  jurisdiction 
rests  solely  upon  the  ground  of  complicated  accounts,  the  present 
method  of  procedure  in  the  law  courts  will  be  regarded  in  deciding 
whether  the  accounts  are  so  complex  that  such  courts  cannot  try 
them.    Belunohamv.  Palmeb. 136 

2. A  decree  of  the  orphans  court  allowing  an  executor's  account, 

made  after  due  publication,  will,  even  though  irregular,  cast  upon 
those  who  seek  to  impugn  the  account  collaterally,  the  burden  of 
proving  its  incorrectness.    Lippincott  v.  Bechtold 407 

3. A  bill  for  an  account  will  not  be  retained  when  it  shows  on  its 

face  that  the  complainant  is  informed  of  all  the  items  of  the  account, 
and  no  relief  is  prayed  with  reference  to  the  balance.  Rutherfobd 
V.  Alyea. 411 

4. An  exception  to  the  account  of  executors  must  make  objection 

to  the  justness  of  the  account  in  charge  or  discharge,  and  not  merely 
seek  the  recovery  of  a  demand  from  the  estate.     Carey  r.  Monroe,  632 
See  Executors  and  Admhostbators,  2 ;  Truots  and  Trustees,  9. 

ALIMONY. — 1.  A  decree  for  alimony  cannot  be  made  against  a  defend- 
ant who  is  not  served  with  process  for  appearance,  does  not  appear  in 
the  cause,  or  has  no  property  within  control  of  the  court.  Lynde 
V,  Ltkdb. 473 

2. Alimony  is  not  an  independent  claim  or  right.     It  is  incidental 

to  a  bill  for  divorce  or  other  relief  between  husband  and  wife.     Id...  473 

3. Whether  it  can  be  had  after  a  final  decree  in  the  divorce  case 

which  is  silent  as  to  it,  except  through  amendment  of  the  decree, 
qucere.     Id, 473 

AMSNDMBNT — A  was  appointed  trustee  under  a  will  to  hold  testator's 
property  in  trust  for  the  payment  of  the  income  therefrom  to  his 
daughter  during  her  life,  and  then  to  divide  the  entire  property  be- 
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tween  her  children  and  grandchildren.  A  died,  devising  his  entire 
estate  to  his  wife  as  executrix,  and  she  assigned  it  to  a  third  penon 
in  trust  to  paj  the  debts  of  a  partnership  of  which  her  husband  had 
been  a  member,  and  a  corporation  in  which  he  had  held  stock,  B 
was  appointed  to  succeed  A  in  his  trust,  and  filed  a  bill  against  the 
executrix  and  her  assignee  to  ascertain  the  amount  of  the  trust  estate 
and  to  recover  possession  of  it.  In  it  he  alleged  that  the  trust  fund 
amounted  to  a  certain  sum,  and  that  the  former  trustee  had  executed 
his  bond  for  that  sum  to  a  third  person,  and  secured  it  by  a  mortgage 
on  certain  of  his  own  property ;  that  subsequently  he  procured  an  as- 
signment thereof  to  himself  as  trustee,  and  held  it  as  such  at  the 
time  of  hb  death ;  that  the  bond  and  mortgage  were  still  in  existence 
and  in  the  possession  of  complainant,  but  that  the  property  covered 
by  it  is  insufficient  as  security.  He  prayed  a  foreclosure  of  this  bond 
and  mortgage,  and  the  former  partner  of  the  deceased  trustee  was 
made  a  party  defendant.  Upon  his  demurring  to  the  bill  on  the 
ground  of  multifariousness,  complainant  moved  to  amend  by  striking 
out  the  clause  piUying  for  a  foreclosure. — Held,  that  the  granting  of 
the  motion  to  amend  would  not  be  made  contingent  upon  payment  of 
costs  as  against  the  deceased  trustee's  former  partner.  Stevbnb  p. 
Bosch 59 

APPBAIi. — 1.  An  appeal  from  the  court  of  chancery  is  without  effect 
upon  the  subsequent  proceedings  in  a  cause  there  pending,  while  it 
remains  undetermined,  except  it  be  taken  from  a  final  decree  within 
ten  days  after  the  decree  is  signed,  in  which  case  it  stays  process  in 
execution  of  the  decree  unless  order  be  made  to  the  contrary.  If 
other  relief  against  a  final  decree,  while  the  appeal  is  undetermined, 
be  necessary  or  proper,  it  must  be  had  by  order  of  this  or  of  the 
appellate  court  Nationai.  Docks  Ry.  Co.  v.  Pbknstlvania  R. 
R.  Co 167 

2 The  effect  of  filing  an  appeal  to  this  court  is  to  prevent  the  de- 
cree in  the  court  of  chancery  from  destroying  or  impairing  the  subject 
of  the  appeal,  or  being  in  any  degree  used  for  that  purpose.  Penk- 
8YLVANIA  R  R.  Co.  t;  Nationai.  Docks  Ry.  Co 647 

8. The  right  of  appeal  in  this  state  is  the  creature  of  the  statute, 

confirmed  by  the  constitution ;  and  as  the  creation  of  the  right  is 
given  in  general  terms,  such  right  is  not  to  be  restricted  by  the  prac- 
tice of  the  English  courts.    Id 647 

4. The  decree,  whether  interlocutory  or  final  in  the  court  below, 

will  be  construed  and  controlled  so  as  to  preserve  the  appellate  oog^ 
nizance  of  this  court  over  the  entire  subject-matter,  and  for  this  pur- 
pose an  injunction  will  be  deemed  to  be  continued  or  suspended,  or 
a  dissolved  injunction  revived     Id 647 
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5. The  mere  existence  of  an  appeal  from  a  final  decree  does  not 

affect  the  inherent  validity  and  force  of  that  decree.  If  the  decree 
is  itself  an  injunction,  that  injunction  remains  in  force  after  the  ap- 
peal, and  must  be  obeyed,  unless  this  or  the  appellate  court  shall 
order  a  suspension  of  its  effect  National  Docks  Bt.  Co.  v.  Penv- 
SYIiVAHIA  B.  B.  Co. 167 

ATTORNEY  AND  OUBNT^iSiBe  Evidencb,  1. 


B. 

BUILDINQ-  RBSTRIOTIONS.— 1.  Where  the  right  to  enforce 
building  restrictions  is  of  a  purely  equitable  nature,  a  court  of  equity 
will  not  enforce  them  by  mandatory  injunction,  unless  prompt  appli- 
cation is  made  by  the  persons  entitled  to  enforce  the  restrictions. 
Tbottt  v.  Lucas. 361 

2.  —  Persons  who  are  owners  of  the  land  entitled  to  the  benefit  of 
the  restrictions  at  the  time  of  the  violation,  are  entitled  to  apply  for 
relief,  and  their  grantees  are  barred  by  their  acquiescence  in  the  vio- 
lation or  delay  in  applying  for  relict     Id 361 

3. No  relief  against  such  violations  can  be  granted  upon  a  bill 

which  discloses  such  acquiescence  and  delay,  continuing  for  several 
years,  on  the  part  of  complainant's  grantors  and  of  complainant  him- 
self, and  entirely  unexplained.    Id 361 


c. 

OASBS  ORITIOISBD. 

The  doctrine  enunciated  by  the  supreme  court,  in  Trenton  Muhud  Life 
iTUurance  Co,  ▼.  JohnBon^  4  SUb  676^  and  Vivar  ▼.  Supreme  Lodge^ 
SS  Vr  4^6y  has  never  been  considered  or  pronounced  upon  by  this 

court.    Meyebs  v.  Schumann 414 

See  DsFSNOis,  1. 
Ashhurst  v.  PoUer,  8  Dick.  Ch.  Bep.  608. 

Affirmed,  Potter  v.  Ashhurst 699 

Bannister  v.  Miller,  9  Dick.  Ch.  Bep.  121. 

Affirmed,  Miller  v.  Bannister. 701 

Bechtold  v.  Bead. 

Beverted,  lippincott  v.  Bechtold 407 

Borough  of  Butherford  v.  Alyea,  8  Dick.  Ch.  Bep.  680. 

Bever^ed,  Butherford  v,  Alyea. 411 

Carr  v.  Herts,  9  Dick.  Ch.  Bep.  127. 

Affirmed,  Hertz  v.  Carr 700 

Forrest  V  Price. 

Affirmed,  Price  tr.  Forrest 669 
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CASUS  OBITIOISBD— Om^nued.  paok. 

Fulper  V.  Fulper. 

Reversed,  Fulper  v,  Fulper. 481 

Qtteen  v.  Stone. 

Beversed,  Green  v.  Stone • 387 

Jerneev  Jernee. 

Reversed^  Jertiee  V  Jernee. 657 

Keim  v.  O'Reilly,  80  Atl.  Bep.  1068. 

Affirmed,  Keim  v.  OReUly 430 

Keim  v.  O'Reilly. 

Beverwd,  O'Reilly  v.  Keim 430 

Keim  ©.O'Reilly. 

Beversedy  Lindley  v.  Keim s 418 

Lehigh  Valley  Terminal  Railway  Co.  v.  Currie,  9  Dick.  Ch.  Rep.  84. 

Affirmed,  Currie  v,  Lehigh  Valley  Terminal  Railway  Co... 700 

Middleton  v.  Middleton. 

Reversed,  Middleton  v.  Middleton. 692 

Mutual  Benefit  Life  Insurance  Co.  v,  Grace  Church,  8  Dick.  Ch.  Rep. 
413. 

Reversed,  Mills  v,  Davison 659 

Meyers  v.  Schumann. 

Affirmed,  Meyers  v,  Schumann 414 

National  Docks  Railway  Co.  v.  Pennsylvania  Railroad  Co.,  9  Dick. 
Ch.  Rep.  167. 

Reverted,  Pennsylvania  Railroad  Co.  v.  National  Docks  Rail- 
way Co 647 

Newell  V,  Stone. 

Reversed,  Stone  v.  Newell 690 

Patterson  v.  Madden. 

Reversed,  Patterson  v.  Madden. 714 

Porter  ».  Bergen. 

Reversed,  Porter  v.  Bergen 405 

Princeton  Savings  Bank  v.  Martin,  8  Dick.  Ch.  Rep.  463. 

Affirmed,  Princeton  Savings  Bank  v.  Martin. 435 

Sanderson  v.  Coal  Company,  113  Pa.  St  126. 

CrUieised,  Beach  v.  Sterling  Iron  and  Zinc  Co 65 

Sayre  v.  Coyne,  33  Atl.  Rep.  300. 

Reversed,  Coyne  v.  Sayre 702 

Swain  v.  Edmunds,  8  Dick.  Ch.  Rep.  142. 

Affirmed,  Swain  t>.  Edmunds. 438 

Tallman  v,  Wallack. 

Affirmed,  Tallman  ©.Wallack. ^ 655 

Tynan  v.  Warren,  8  Dick.  Ch.  Rep.  313. 

Reversed,  Warren  v,  Tynan 402 

Wildes  V.  Rural  Homestead  Co.,  8  Dick.  Ch.  Rep.  425. 

Reversed,  Rural  Homestead  Co.t).  Wildes 668 
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OHATTBIi  MORTG-AGE— 1.  The  mortgagor  and  owner  in  pos- 
session of  chattels  subject  to  a  mortgage,  which  is  void  as  to  creditors 
for  want  of  registry  and  possession  taken  under  it,  but  is  good  as  be- 
tween the  parties,  may  sell  and  dispose  of  the  goods  with  the  consent 
of  the  mortgagee,  and  pay  the  proceeds  to  the  mortgagee  on  account 
of  the  mortgage  debt,  and  the  mortgagee  may  retain  such  proceeds  of 
sale  as  against  a  judgment  creditor  of  the  mortgagor  who  has  failed 
to  make  a  levy.    NatiokaIi  Shoe  and  Leather  Bank  v.  August,  182 

2.  —  A  vendor  of  chattels,  who  delivers  the  same  and  takes  a  note 
with  security  for  the  price,  has  no  equity  in  the  nature  of  a  vendor's 
lien  as  against  the  holder  of  a  chattel  mortgage  previously  given  by 
the  vendee  containing  a  clause  covering  after-acquired  property 
which  reaches  the  chattels  in  question.    Dunn  r  Hastings 603 

3. It  IB  competent  and  proper  for  a  court  of  equity,  at  the  suit  of  a 

mortgagee  of  chattels,  brought  to  establish  his  lien  upon  after-acquired 
chattels,  to  add  to  a  decree  establishing  such  lien  a  remedy  for  com- 
pensation for  deterioration  in  the  value  of  the  chattels  pending  litiga- 
tion, or  for  the  value  of  such  as  have  been  removed  and  converted  by 
the  defendant    Id, 503 

4. Where  mortgagees  of  a  stock  of  goods  in  a  leased  store  building 

take  possession  of  the  stock  and  continue  to  occupy  the  building  for 
the  purpose  of  sale,  they  are  bound  by  the  promise  of  their  attorney 
to  the  landlord  to  pay  the  rent  after  they  took  possession.  Hatch 
V,  Van  Dekvoobt 511 

5.  — » In  such  case  they  are  not  relieved  from  paying  rent  during  and 
on  account  of  the  existence  of  a  subsequent  order  of  court  restraining 
the  sale  pending  litigation  as  to  appointment  of  a  receiver  and  the 
validity  of  the  mortgages,  the  goods  remaining  in  the  building  and 
being  afterwards  sold  there.    Id, 511 

6.  ^—  Where  the  affidavit  to  a  partnership  chattel  mortgage,  given  to 
secure  a  loan  of  $2,000  to  one  of  the  partners  individually,  and  en- 
dorsements of  unmatured  firm  notes  for  $2,800,  recited  that  the  true 
consideration  thereof  was  a  loan  of  $4,800  to  the  firm  then  due  and 
owing,  the  mortgage  was,  as  to  a  prior  judgment  creditor  of  the  firm, 
void,  under  Bev,  Sup.  p.  4^1  f  lly  declaring  a  chattel  mortgage  void 
as  to  creditors  unless  an  affidavit  is  attached  thereto,  stating  the  con- 
sideration, although  the  misstatement  was  the  result  of  an  honest 
mistake  of  the  mortgagee.    BoiCB  v.  Conoveb 531 

7. A  father,  knowing  that  a  partnership  in  which  his  son  was  to 

enter  with  another  would  require  several  thousand  dollars  capital, 
promised  to  lend  them  $2,000,  and  after  the  partnership  was  formed 
advanced  that  amount,  and  took  his  son's  individual  notes  therefor, 
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CHATTBL  MORTG-AGhB— Omttnueet.                                            paox: 
payable  in  long  time,  and,  on  maturity,  took  renewal  notes  of  the 
son  indiyidoallj.    The  son,  who  kept  the  firm  books,  credited  the 
advances  as  payments  on  his  share  of  the  capital.— IfeU,  that  the 
advances  were  to  the  son  individually,  and  not  to  the  firm.    Id, 531 

8. A  creditor  who  accepts  a  chattel  mortgage  as  secority  for  his 

debt  becomes  a  purchaser,  and  cannot,  therefore,  while  relying  on  his 
mortgage,  have  a  prior  voluntary  conveyance  by  the  mortgagor  de- 
clared fraudulent  as  to  him,  in  his  right  as  creditor.    Id -  531 

9. Where  two  chattel  mortgages  are  in  point  of  time  a  first  and 

second  lien  on  firm  property,  and  an  execution  levied  on  the  firm 
property  and  individual  property  of  one  of  the  partners  a  third  lien 
on  it,  and  the  first  mortgage,  whioh  is  larger  than  the  execution  lien, 
is,  as  to  the  execution  creditor,  void  by  statute  as  in  fraud  of  credi- 
tors, in  marshaling  the  securities  the  execution  lien  should  be  first 
paid,  then  the  excess  of  the  first  mortgage  over  the  execution  lien, 
then  the  second  mortgage  in  full,  and  then  the  unpaid  balance  of 
the  first  mortgage.    Id. • 531 

10. In  such  a  case,  the  first  mortgagee  cannot  compel  the  execution 

creditor  to  resort  first  to  the  individual  property  levied  on  to  satisfy 
his  lien.    Id 581 

11  Two  chattel  mortgages  on  the  stock  and  accounts  of  a  firm,  and 

an  execution  on  the  stock,  were  in  time  respectively  a  first,  seocmd 
and  third  lien ;  and  a  receiver,  being  appointed,  paid  to  the  first, 
with  the  consent  of  the  second  mortga^^ee,  but  without  notice  to  the 
execution  creditor,  part  of  the  sum  due  on  his  mortgage.  The  first 
mortgage  was  subsequently  held  void  as  to  the  execution — Hddj 
that  the  payment  was  made  subject  to  the  right  of  the  execution 
creditor,  if  the  payment  included  part  of  the  proceeds  of  the  stock, 
to  have  the  same  repaid  into  court  for  the  satisfaction  of  his  lien.  /cL  531 
See  MoRTOAQE,  5 ;  Pabtnebshif,  8. 

OHABITA6LE  IJSBS— iSiee  Tbttsts  and  Tbubteis,  12, 17. 

OLiAlNLB  AGAINST  RBOOIVMKS.— 1.  Where  it  was  made  to 
appear  that  within  the  time  limited  for  the  presentation  of  claims  to 
receivers  of  an  insolvent  corporation,  a  claimant  made  known  her 
demand  to  the  receivers  by  the  commencement  of  a  suit  agunst  them, 
and  thereafter,  while  the  suit  was  pending  undetermined,  entered 
into  negotiations  with  a  committee  of  creditors  having  chaige  of  the 
reorganization  of  the  business  of  the  insolvent  company  and  adjust- 
ment of  its  affiiirs,  with  which  committee  the  receivers  were  in  con- 
stant communication  and  co-operation,  for  the  settlement  of  the  claim, 
and  by  reason  of  her  confidence  in  an  outcome  of  those  negotiations 
which  would  satisfy  her  claim,  neglected  to  make  formal  presentation 
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CLAIMS  AGAINST  HBOBTVEBS—Ocmtinued.  paos. 
of  it  to  the  receivers,  within  the  time  limited  as  aforesaid,  and  appli- 
cation having  been  made  to  the  court  to  allow  the  presentation  of  the 
claim  before  distribution  was  made  of  the  assets  in  the  receivers' 
hands,  and  it  having  been  made  to  appear  that  no  embarrassment  in 
the  administration  of  the  trust,  which  the  receivers  could  not  and 
should  not  have  provided  against,  in  view  of  their  knowledge  of  the 
intention  to  urge  the  claim,  had  occurred,  the  claimant  was  permitted 
to  present  the  daim  beyond  the  time  limited;  but  circumstances 
appearing  which  indicate  that  the  claim  may  not,  in  whole  or  in  part, 
be  a  just  and  equitable  one  though  possibly  in  form  legal,  the  presen- 
tation was  allowed  merely  for  the  purpose  of  having  the  merits  of  the 
claim  investigated,  the  right  being  reserved  to  hereafter  admit  it 
wholly  or  partially  to  a  dividend,  as  justice  and  equity  may  require. 
WAixr.  YouKG 24 

2. A  bookkeeper,  in  the  regular  employ  of  a  corporation,  is  entitled 

to  the  lien  given  by  statute  for  his  services.     Coi^soudatbd  Coal 

Co.  V.  KlTYSTONE  CHEMICAL  Co 809 

3. The  fact  that  the  claimant  was  also  a  director  of  the  corporation, 

under  the  circumstances,  does  not  affect  his  rights.     Id 309 

OOIiLIJSION — It  is  not  collusion  for  both  husband  and  wife  to  wish 
their  matrimonial  relation  dissolved.  Collusion  does  not  exist  with- 
out agreement  or  understanding  between  the  parties  to  the  suit. 
Drayton  r.  Dbayton 298 

COMMISSIONS— Commissions  to  an  administrator  will  be  rated 
within  statutory  limits  in  accordance  with  the  actual  pains,  trouble 
and  risk  which  his  faithful  performance  of  his  duty  has  caused  him ; 
but  no  commissions  will  be  allowed  to  him  when  he  makes  use  of 
monejTs  belonging  to  the  estate  for  his  own  purposes,  and  keeps  meagre 
and  inaccurate  accounts,  thereby  involving  the  estate  in  expensive 
litigatien.  Nor  will  payment  of  the  charges  of  his  counsel  in  such 
litigation  be  allowed  from  the  estate.     Flugk  v.  Lake 638 

OONDEMNATION—iSse  Easements,  5;  Bailroai>6  and  Canals, 
1-4. 

OONSTIT  U  TION  See  Dtvobce,  14, 15 ;  Mortgage,  3. 

CONTEMPT. — 1.  On  application  to  hold  a  party  for  contempt,  any 
facts  existing  when  the  application  is  made  which  would  support  a 
motion  to  release  from  custody,  ought  to  be  shown  in  answer  to  the 
application.    Walton  r.  Walton 607 

2. Where  the  decree  only  directs  the  payment  of  money,  it  is  a 

sufficient  answer  to  an  application  to  hold  the  defendant  for  contempt 
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OONTBMPT— CbTUtniiecf.                                                                     page. 
for  non-performaQce,  to  show  that  he  is,  in  good  faith,  unable  to  per- 
form the  command  of  the  decree.    Id 607 

8. A  final  decree  solely  for  pajrment  of  monej  declared  to  be  due 

on  contract,  will  not  be  enforced  bj  attachment  for  contempt,  unless 
special  equities  or  fraudulent  conduct  requiring  the  use  of  this  remedy 
be  shown  to  exist    Id. 607 

CONTRACT.— 1.  A  stipulation  in  a  deed  inter  partes^  that  the  grantee 
will  assume  and  pay  a  debt  secured  by  a  mortgage  on  the  premises, 
for  the  payment  of  which  the  grantor  is  personally  liable,  is  a  con- 
tract by  the  grantee  with  the  grantor  for  the  indemnity  of  the  latter, 
and  the  obligation  of  the  grantee  to  pay  the  mortgage  debt  enures  in 
equity  for  the  benefit  of  the  mortgagee,  and  he  may  enforce  it  against 
the  grantee  to  the  extent  of  the  unpaid  part  of  the  mortgage  debt, 
after  the  proceeds  of  the  mortgaged  estate  have  been  applied  thereon. 
Gbben  v.  Stone 387 

2. The  remedy  of  the  mortgagee  in  equity  against  the  grantee  for 

the  mortgage  debt  so  assumed  is  not  affected  by  the  acts  of  1880  and 
1881.    Bev,  Svp.  pp.  4^9,  490.    Id 337 

3. On  December  30th,  1887,  George  Meyers  procured  from  the 

Equitable  Life  Assurance  Society,  a  policy  insuring  his  life  for 
$2,000,  and  payable  at  his  death  to  his  executors,  administrators  or 
assigns.  On  May  18th,  1888,  he  assigned  his  interest  in  the  policy  to 
Mrs.  Schumann,  who  had  no  insurable  interest  in  his  life,  and  de- 
livered the  assignment  and  policy  to  her,  she  assuming  payment  of 
subsequent  premiums.  On  November  10th,  1894,  he  assigned  his 
interest  in  the  policy  to  Christine  Meyers,  and  died  November  25th, 
1894.  Mrs.  Meyers  afterwards  filed  a  bill  against  Mrs.  Schumann, 
who  held  possession  of  the  policy,  and  the  Equitable  Life  Assurance 
Society.  Upon  an  order  in  the  cause  {31  AtL  Bep.  4^0)  the  society 
paid  into  court  the  $2,000,  and  the  ca^se  proceeded  to  final  hearing 
upon  the  respective  claims  of  Mrs.  Meyers  and  Mrs.  Schumann,  as  if 
they  had  been  ordered  to  interplead.  It  was  contended  that  the 
policy,  when  assigned  to  Mrs.  Schumann,  who  had  no  insurable  in- 
terest in  Meyers'  life,  became  a  wagering  contract  and  void. — Hdd^ 
that  it  was  unnecessary  to  determine  the  important  questions  thus 
presented,  for,  if  the  contention  is  tenable,  it  would  only  afford  a  de- 
fence to  the  Equitable  Society,  and  as  that  society,  by  paying  the 
money  into  court,  has  recognized  its  contract  as  enforceable,  the  de- 
fence has  been  waived.     Metebs  v.  Schumaiw 414 

4. Where  the  object  of  a  suit  in  equity  is  to  secure  the  specific  per- 
formance of  an  alleged  parol  contract  to  leave  the  estate  of  a  foster- 
parent  to  the  child,  the  rule  is  that  the  agreement  must  be  clearly 
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established  by  satisfactory  proofis.    Such  prooft  do  not  exist  in  uncer- 
tain and  unnecessary  inferences.    McTagub  v,  Finkegan 454 

5. Where  parties  to  a  contract  have  put  it  in  writing,  and  that 

writing,  upon  its  face,  purports  to  contain  the  whole  agreement  be- 
tween them,  it  will  be  the  only  evidence  of  the  contract  as  concluded, 
and  no  parol  proof  of  what  was  said  and  done  during  the  negotiations 
which  led  to  it  will  be  admitted  to  alter  or  contradict  it  or  to  supply 
additional  terms.    Id 454 

6  In  such  case  proof  will  not  be  received  to  show  a  collateral 

promise  between  the  parties  at  the  negotiations,  unless  that  promise 
relates  to  a  subject  distinct  from  that  to  which  the  written  contract 

applies.    Id 454 

See  Evidence,  2 ;  Mistake,  1,  3 ;  Pabtnership,  6. 

OORPORATION&— 1.  A  corporation  organized  under  the  laws  of 
this  state,  which  is  in  an  insolvent  condition,  cannot  prefer,  as  a 
creditor,  one  of  its  officers.    Malloby  v.  Kirkpatrick 50 

2. The  president  of  a  corporation  in  an  insolvent  condition,  who  is 

also  its  creditor  to  a  large  amount  for  cash  advanced,  brought  suit 
against  it  on  one  day,  resigned  as  president  and  director  the  next 
day,  and  on  the  third  day  the  directors  accepted  the  resignation  and 
authorized  an  attorney  to  give  a  cognovUj  upon  which  judgment  was 
at  once  entered — Heldf  that  the  creditor  could  not  have  a  preference 
by  virtue  of  such  a  judgment.    Id 50 

3. Other  judgments  had  been  recovered  by  outside  creditors  against 

the  corporation,  in  due  course,  shortly  before  the  judgment  by 
eognovUj  and,  under  these,  all  the  property  of  the  corporation  was 
sold,  leaving  a  surplus,  which  was  paid  by  the  sheriff  to  the  ex- 
president  under  his  judgment  by  cogvcvvt.  Subsequently,  another 
creditor  brought  suit  and  recovered  judgment,  and  filed  his  bill 
against  the  ex-president,  praying  that  he  be  decreed  liable  to  pay  his 
judgment  out  of  the  surplus  in  his  hands — Hddt  (1)  that  the  ex- 
president  held  the  money  so  received  in  trust  for  all  the  creditors ; 
(2)  that  they  could  not  be  reached  by  the  latter  judgment  creditor 
for  his  own  benefit,  under  the  eighty-eighth  and  subsequent  sections 
of  the  Chancery  act;  (3)  that  they  could  be  reached  by  a  receiver 
appointed  for  the  benefit  of  all  the  creditors.    Id 50 

4.  — —  Corporations  are  not  liable  to  be  proceeded  against  under  the 
eighty-eighth  and  subsequent  sections  of  the  Chancery  act.    Id  50 

COSTS — See  Amendment. 

OOUNSHL  FBBS--«S^  Commissions. 

47 
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PAOB. 

DAMAGBS^l.  An  ordinance  changing  the  grade  of  a  street  was 
passed  to  enable  complainant  to  construct  a  railroad  bridge  Said 
ordinance  was  removed  to  the  supreme  coort  on  eerHorari  by  defend- 
ant landowners,  and  work  under  the  ordinance  was  stopped.  Pending 
the  litigation  it  was  agreed  that  the  suit  should  be  discontinued,  that 
all  parties  should  consent  to  said  change  of  grade  and  that  com- 
plainant should  pay  to  defendants  a  certain  sum,  and  an  additional 
sum  was  to  be  deposited,  to  be  paid  to  defendants  if  the  ordinance 
was  not  set  aside  on  any  other  writ  of  eerHorariy  or  if,  pending  any 
certiorari^  the  road  should  be  actually  constructed  at  the  grade  estab- 
lished by  said  ordinance ;  otherwise,  the  money  deposited  should  be 
returned  to  complainant.  Afterwards,  and  before  the  road  was  con- 
structed, the  ordinance  was  set  aside  on  certiorari.  After  complainant 
had  sued  out  a  writ  of  error,  an  agreement  was  made  whereby  the 
grade  fixed  by  the  ordinance,  except  immediately  under  the  bridge, 
was  changed,  other  alterations  were  made,  and  all  litigation  between 
the  parties  discontinued. — Heldf  that  as  the  ordinimce  was  set  aside 
before  the  road  was  constructed,  and  as  the  road  was  constructed,  not 
under  the  ordinance,  but  by  virtue  of  such  agreement,  defendants 
were  not  entitled  to  the  additional  amount  deposited  with  said  trustee. 
XiEHiGH  Valley  Terminal  Et.  Co.  v.  Cubbib 84 

2* The  fact  that  defendants  were  damaged  to  the  total  amount 

fixed  in  the  contract,  and  that  complainant  obtained  the  advantages 
for  which  the  money  was  to  be  paid,  did  not  entitle  defendants  to  the 
fund  under  the  contract.    Id  81 

3. As  said  fund  was  not  stated,  in  the  contract,  to  be  compensation 

for  damages  sustained  by  defendants,  and  as  the  contract  provided 
that  if  any  assessments  were  made  against  defendants  for  benefits, 
amounting  to  more  than  the  award  to  them,  complainant  should  pay 
the  excess,  and  as  complainant  had  agreed  to  make  said  change  in 
grade  and  all  improvements  at  its  own  expense,  defendants  are  not 
entitled  to  claim  said  fund  as  damages.    Id..,i 84 

4. After  said  ordinance  had  been  set  aside,  complainant,  fearing 

that  it  would  have  no  right  to  construct,  under  land  belonging  to  de- 
fendants, a  sewer  which  it  had  agreed  with  the  city  to  construct,  in 
order  to  drain  the  street  under  said  bridge,  and  that  substantial  dam- 
ages would  be  assessed  for  change  of  grade,  proposed  to  defendants  to 
pay  the  fund  in  controversy  in  satisfaction  of  all  damages  resulting 
from  the  change  of  grade,  and  to  prevent  their  interference  with  the 
construction  of  said  sewer. —Ife^,  in  a  suit  to  determine  the  title  to 
said  fund  under  the  original  contract,  that  said  proposition  was  inad- 
missible as  evidence  of  any  liability  on  the  part  of  complainant.    Id.,    H 
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DEBTOR  AND  OBBDITOB— 1.  The  discharge  of  an  arrested 
debtor  under  the  provisions  of  the  Insolvent  Debtors'  act  only  con- 
fers immonitj  from  any  arrest  on  account  of  any  debt  provable  under 
these  proceedings ;  it  does  not  bar  a  subsequent  suit  for  such  a  debt. 
BAmnsTEB  V,  Muxeb. 121 

2.  —  A  person  whose  domicile  was  originally  in  New  Jersey  and  who 
had  a  wife  and  family  residing  there,  acquired  a  domicile  in  Ohio 
and  died  there  insolvent.  Letters  of  administration  were  taken  out, 
first  in  Ohio  by  a  resident  there,  *and  later  by  his  widow  in  New  Jer- 
sey. He  had  given  his  wife  a  policy  of  insurance  upon  his  life,  pay- 
able to  his  legal  representative,  the  annual  premium  upon  which  was 
leas  than  the  amount  allowed  by  the  laws  of  Ohio  to  be  set  apart  an- 
nually in  life  insurance  by  a  husband  for  the  benefit  of  his  family. 
Both  administrators  brought  separate  suits  at  law  against  the  insur- 
ance company  upon  the  policy  b6  given  to  the  wife  and  in  her  posses- 
sion— one  in  Ohio,  the  other  in  New  Jersey.  The  insurance  company 
filed  a  bill  of  interpleader  in  the  chancery  court  of  New  Jersey,  paid 
the  money  into  court ;  the  Ohio  administrator  appeared  and  claimed 
the  fund  for  the  purpose  of  paying  the  Ohio  creditors ;  the  New  Jer- 
sey administratrix  claimed  it  as  her  own  money,  after  paying  the 
New  Jersey  creditors  to  the  extent  of  premiums  paid  after  the  accrual 
of  their  debts. — Heldf  that  the  Ohio  administrator  was  not  entitled 
to  the  fund,  but  that  it  should  be  paid  to  the  New  Jersey  claimant, 
subject  to  the  rights  of  the  creditors.  Tbayelebs'  Insubakcb  Co. 
V,  Gkant. 208 

3. See  DoDSON  v,  Sevbbs. 305 

4. A  debtor  cannot  be  compelled  to  work  for  his  creditors,  but  if  he 

puts  his  latent  property-earning  ability  into  action,  equity  will  apply 
any  property  created  to  the  payment  of  his  debts.  Talcott  v, 
Arnold 570 

5. If  the  debtor  is  a  husband,  his  first  duty  is  to  support  his  family 

and  he  can  devote  enough  of  the  proceeds  of  his  labor  to  efiect  that 
purpose.    Id 570 

6. Such  a  debtor  can  give  to  his  wife  in  her  separate  business,  or  in 

respect  to  her  separate  property,  those  incidental  services  which  a 
husband  as  head  of  a  family  would  naturally  render,  without  subject- 
ing the  business  or  property  of  the  wife  to  any  liability  for  his  debts. 
Id 570 

7. A  wife  can  employ  her  husband  as  a  servant  in  the  management 

of  her  separate  business,  but  a  court  of  equity  will  closely  scrutinize 
such  relation  to  see  whether  the  employment  is  bona  fide  and  whether 
the  business  is  clearly  that  of  the  wife.    Id, 570 
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8. After  the  failure  of  a  firm  in  which  a  husband  was  a  partner, 

his  wife,  advanced  to  him  $10,000,  with  which  he  supported  his 
family,  and  paid  the  expenses  of  a  shop  wherein  he  carried  on  a 
series  of  experiments  as  an  inventor.  He  caused  to  be  issued,  in  his 
wife's  name,  a  number  of  patents  from  which  large  sums  of  money 
were  realized,  and  a  portion  of  the  proceeds  was  put  in  property  in 
the  wife's  name.  All  the  contracts  in  the  business  were  made  in  her 
name,  and  the  property  in  which  the  business  was  conducted  and  the 
bank  accounts  were  also  in  her  name.  No  contract  of  employment 
was  proved  and  the  entire  course  of  conduct  showed  that  the  husband 
was  master  of  the  business,  over  whom  the  wife  exercised  no  control 
and  from  whom  she  expected  no  account — Held,  that  the  business 
was  the  husband's  and  its  proceeds  would  be  applied  to  the  payment 
of  one  of  the  firm  debts,  subject,  however,  to  a  prior  lien  of  the  wife 
for  the  repayment  of  the  money  which  she  had  advanced  to  him. 
Id 670 

9. A  statute  of  the  United  States  which  authorizes  and  directs 

the  secretary  of  the  treasury  of  the  United  States  to  adjust  the 
accounts  of  a  former  purser  in  the  navy,  upon  principles  of  equity 
and  justice,  and  credit  him  with  a  sum  of  money  paid  over  to  and 
receipted  for  by  his  successor  in  office,  although  such  paym^t  was 
without  governmental  authority,  and  directing  the  payment  of  the 
sum  that  may  be  found  due  him,  upon  such  adjustment,  to  him  "or 
his  heirs,''  is  not  a  statute  which  bestows  a  mere  gratuity  or  bounty, 
but  it  is  the  restitution  of  property  which  once  belonged  to  him  as 
assets  for  the  liquidation  of  his  pecuniary  obligations,  and  upon  its 
restoration  it  cannot  be  held  to  have  assumed  any  new  character. 
The  words  "  or  his  heirs  "  are  simply  words  of  succession  and  descrip- 
tive of  his  estate  in  the  money  found  to  be  due  him,  and  used  in  the 
statute  in  the  sense  of  personal  representatives,  and  intended  to  secure 
the  moneys  to  his  estate,  in  the  event  of  his  death  before  they  were 
paid.     Price  t;.  Forbest 669 

10. The  assignment  of  a  claim  against  the  United  States,  ordered  by 

the  court  of  chancery  to  be  made  by  a  debtor,  or  his  representatives,  if 
he  be  deceased,  to  a  receiver  in  aid  of  proceedings  in  said  court  by  a 
creditor,  to  obtain  satisfaction  of  a  judgment  at  law  recovered  against 
the  debtor,  is  not  prohibited  by  and  is  not  a  nullity  under  tne  provi- 
sions of  section  3477  of  the  revised  statutes  of  the  United  States.    ZL,  669 

11. Such  an  assignment  to  the  receiver  or  an  assignment  to  him  by 

operation  of  law  in  such  proceedings,  by  virtue  of  his  appointment  as 
receiver,  vesting  in  him,  under  the  powers  with  which  he  is  clothed, 
the  right  to  take,  receive,  sue  for  and  distribute  according  to  law,  and 
the  orders  of  the  court  from  which  he  derives  his  appointment,  is  an 
exception  to  the  provisions  of  section  3477  of  the  revised  statutes  of 
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the  United  States,  requiring  assignments  of  snch  claims,  or  powers 
of  attorney  to  receive  the  same,  to  be  acknowledged  by  the  persons 
executing  them,  and  to  be  certified  by  the  officer  taking  such  acknowl- 
edgments.    Id 669 

12. The  objects  of  section  3477  of  the  revised  statutes  of  the  United 

States  are  that  the  government  may  not  be  harassed  by  multiplying 
the  number  of  persons  with  whom  it  has  to  deal,  and  that  it  might 
always  know  with  whom  it  was  dealing,  until  a  contract  is  completed 
and  an  adjustment  and  settlement  made ;  and  none  of  these  evils  can 
happen  upon  an  assignment  for  the  benefit  of  the  creditors  of  a  claim- 
ant, either  expressly  ordered  to  be  made  by  a  court  having  jurisdic- 
tion or  resulting  by  operation  of  law.    Id 669 

13. The  court  of  chancery  has  jurisdiction  to  determine  the  right  of 

the  distribution  of  such  claim  in  payment  and  satisfaction  of  a  judg- 
ment debt  due  from  the  claimant  to  his  creditors,  whenever  the  proper 
parties  are  before  the  court  and  the  point  decided  be  within  the  issues 
made  by  the  pleadings.    Id 669 

14. When  a  party  comes  into  the  court  of  chancery  to  obtain  satis- 
faction of  a  judgment,  he  must  present  himself  under  some  head  of 
equity  jurisdiction ;  he  must  show  that  the  debtor  has  made  some 
fraudulent  disposition  of  his  property  or  that  the  case  stands  afiected 
with  some  trust  collusion  or  injustice  against  which  it  is  the  province 
of  the  court  to  give  relief.    Stone  v,  Newell  &  Eidgeway 690 

16. In  an  action  by  creditor's  bill  to  subject  lands  standing  in  the 

name  of  the  wife  to  a  judgment  obtained  against  her  husband  when 
he  failed  in  business  about  eighteen  years  before,  on  the  ground  that 
the  lands  were  paid  for  partly  by  moneys  derived  from  the  profits  of 
a  business  carried  on  by  the  husband  and  a  son  as  partners,  the  com- 
plainant, to  establish  his  cause,  relied  mainly  upon  the  testimony  of 
the  husband,  wife  and  son,  supplemented  by  some  cqn  tracts  of  the 
firm  for  work.  They  testified  that  after  the  husband's  failure  he 
worked  with  another  in  partnership  and  later  with  his  eldest  son, 
who  is  a  minor,  and  that  upon  the  son  becoming  of  age,  his  mother, 
with  the  aid  of  money  from  her  brother,  entered  into  the  partner- 
ship in  question  with  the  son,  without  any  change  in  the  partnership 
named,  the  father  retirmg  and  working  for  the  firm  for  wages.  The 
written  contracts  produced  were  signed  in  the  firm  name  and  recited 
that  the  firm  was  composed  of  the  father  and  son.  The  court  below, 
relying  largely  upon  the  written  contracts,  determined  that  the  father 
was  the  partner  throughout,  and  sustained  the  bill. — Held,  on  appeal, 
that  as  the  written  contracts  were  not  brought  to  the  knowledge  of 
the  wife  in  any  way,  they  were  as  to  her  res  inter  alios  oeto,  and  were 
erroneously  admitted  in  evidence  against  her;  held,  also,  that  the 
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bnrden  of  proof  rests  upon  the  creditor  who  assails  a  transfer  for 
fraud,  and  that  with  these  contracts  eliminated  from  the  evidence, 
the  respondent  failed  to  establish  his  case  by  a  preponderance  of 
proof.     Coyne  V.  Satbe. 70Sf 

16. It  also  appeared  in  the  cause  that  the  wife,  in  a  few  years  after 

her  husband's  failure,  purchased  a  lot  and  erected  thereon  a  dwelling- 
house,  paying  for  the  same  partly  by  money  raised  thereon  by  mort- 
gage and  partly  by  her  separate  earnings  and  the  work  and  earnings 
of  her  three  minor  sons,  and  that  the  husband  contributed  thereto  by 
his  own  work  and  earnings  as  a  journeyman.  It  further  appeared 
that  the  wife  placed  her  deed  promptly  upon  record  and  occupied  the 
house  with  her  family  for  about  twelve  years,  when  she  made  sale  of 
this  property  and  used  the  proceeds  thereof,  after  satisfying  her  mort- 
gage, in  part  payment  for  the  properties  attacked  by  the  respondent's 
bill,  during  which  time,  a  period  of  fifteen  years,  the  judgment 
creditor  had  not  challenged  her  exclusive  right  to  said  house  and  lot 
and  the  proceeds  of  the  sale  thereof  until  the  filing  of  this  bill, 
although  he  had  lived  during  this  period  in  the  same  city  where  the 
wife  resided,  and  knew  or  ought  to  have  known  of  the  purchase  and 
how  the  consideration  thereof  was  paid. — Heldy  on  the  appeal,  that 
the  wife's  appropriation  to  the  purchase  and  improvement  of  her  lot, 
of  the  work  and  earnings  of  her  minor  children  with  the  husband's 
consent,  and  of  the  labor  and  services  of  the  husband,  so  long  as  it 
did  not  appear  that  the  latter  were  beyond  the  amount  necessary  for 
the  reasonable  support  of  his  family,  was  not  fraudulent  as  against 
creditors;  hddf  also,  that  even  if  the  proceeds  of  this  sale  or  part 
thereof  would  have  been  within  the  reach  of  a  diligent  creditor,  still 

respondent's  claim  thereto  would  fail  by  reason  of  laches.     Id 702 

See  Chattel  Mobtoaoe,  1,  2,  3,  8,  11 ;  Cobforations,  1, 8. 

DEOREE—See  Appeal,  1,  5 ;  Pbactice,  2,  8. 

DBFENOES — 1.  To  a  bill  by  a  riparian  proprietor  to  restrain  defend- 
ant from  polluting  (by  discoloration)  the  stream,  it  is  no  defence  or 
equitable  excuse  that  the  discoloration  is  the  natural  and  necessary 
result  of  mining  operations  prosecuted  in  the  ordinary  way.  The 
doctrine  finally  adopted  in  Pennsylvania,  in  the  case  of  Sanderson  v. 
The  Coal  Co,,  US  Pa.  St,  li6,  is  not  the  law  of  this  state.  Beach  v. 
Steblinq  Iron  and  Zinc  Co 65 

2.  — —  Nor  can  the  defendant  set  up  that  other  independent  causes  are 
already  operating  to  pollute.    Id 66 

8. The  maintenance  of  a  nuisance  to  real  estate  amounts  to  a  taking 

of  property  and  cannot  be  legalized  by  the  legislature  for  private  pur- 
poses, even  upon  terms  of  making  compensation.    Hence,  where  the 
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right  of  the  complainant  is  clear  and  the  facts  undisputed,  a  court  of 
equity  is  bound  to  give  preventive  relief.    To  refuse  it  is  to  allow  the 
defendant  to  take  complainant's  property  upon  terms  of  paying  such 
compensation  from  time  to  time  as  a  jury  may  assess.    Id 65 

4. In  this  case,  the  discoloration  of  the  water  coming  from  the 

mine  shaft  was  caused  by  a  fine  clay  found  in  a  rent  or  fissure  in  the 
rock  intersected  by  the  shaft,  and  after  continuing  several  months 
began  to  abate,  so  that  defendant  was  able,  by  the  use  of  a  settling 
basin,  to  deliver  it  to  the  stream  in  a  clear  condition,  and  such  was 
the  situation  of  afiairs  at  the  final  hearing,  which  commenced  about 
six  months  after  the  bill  was  filed. — Held,  that  considering  that  de- 
fendant, by  its  answer,  denied  complainants'  case  throughout  and  set 
up  a  right  to  throw  the  discolored  water  into  the  river,  and  that  the 
proofs  show  that  there  is  some  danger  of  the  occurrence  of  discolora- 
tion in  the  future,  that  the  decree  establishing  the  complainants' 
rights  should  include  a  provision  for  a  perpetual  injunction.    Id 65 

5. A  defendant  who  sets  up  certain  facts  in  his  answer  and  states 

that  the  consequence  of  such  facts  is  to  exhibit  a  particular  defence, 
cannot,  on  final  hearing,  use  the  same  facts  to  support  a  different 
ground  of  defence,  to  which  the  attention  of  the  complainant  is  not 
called.    Bannisteb  V.  Miller.  121 

DBVISB  AND  LBG-AOY—l.  A  bequest  to  a  wife  of  "  the  sum  of 
eight  thousand  dollars  invested  in  stocks,  the  interest  to  be  paid  to  her 
during  her  life,"  is  a  demonstrative  legacy.    Johnson  v.  Conoveb...  333 

2. This  legacy  is  not  a  charge  upon  the  real  estate,  either  by  reason 

of  an  equitable  conversion  of  the  realty,  inasmuch  as  the  order  to 
sell  the  real  estate  is  for  the  purpose  of  distribution  and  not  to  pay 
legacies ;  or  by  a  gift  of  the  residue  of  the  real  and  personal  property 
in  one  mass,  inasmuch  as  the  last  clause  of  the  will  contains  a  gift  of 
all  the  proceeds  of  the  sale  of  the  real  estate.     Id. 333 

3,  -^  Where  it  becomes  evident  to  an  executor,  who  holds  moneys  for 
the  payment  of  legacies,  that  considerable  delay  will  ensue  before 
the  legacies  will  be  paid,  it  will  be  his  duty  to  submit  the  question 
whether  the  moneys  held  by  him  shall  be  invested,  to  the  orphans 
court,  otherwise  he  will  be  accountable  for  interest  thereon.  And 
where  he  mingles  such  moneys  with  his  own  funds  or  employs  them 
in  his  business,  he  will  be  chargeable  with  interest  upon  them.  Hat- 
field v.  Debaud 371 

4. Residuary  legatees  are  not  wronged  by  a  transfer  to  the  testa- 
tor's  widow  of  personal  property  which  does  not  appear  to  be  in 

excess  of  her  rights  under  the  will.     Lippincott  v,  Bechtold 407 

See  Interest,  1,  2. 
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DIVORCE — 1.  A  marriage  between  parties,  one  of  whom  has  a  lawfdl 
husband  or  wife  living,  is  absolutely  void  at  the  common  law  for  all 
purposes.    Roonbt  v.  Boonbt 231 

2. There  can  be,  strictlj  speaking,  no  decree  of  divorce  dissolving 

such  a  marriage ;  the  proper  decree  in  such  case  is  one  declaring  the 
marriage  null  and  void  ab  initio.    Id 231 

3. Such  a  decree  does  not  alter  the  relations  of  the  parties,  and  its 

value  consists  in  its  effect  bj  waj  of  estoppel,  and  in  bastaidiang 
the  issue  of  the  parties  to  it    Id 231 

4. A  court  of  equity  has  original  jurisdiction  of  an  action  to  declare 

such  marriage  void,  without  the  aid  of  anj  statute.    Id 231 

5. A  statute  of  this  state  giving  jurisdiction  to  the  court  of 

chancery  over  actions  of  divorce,  does  not,  so  far  as  regards  actions 
for  nullity,  alter  the  intrinsic  character  of  the  action,  or  compel  this 
court,  in  dealing  with  it,  to  act  upon  principles  other  than  those 
governing  it  in  ordinary  suits.     Id 231 

6.  —'  A  man  who,  being  consciously  under  disability  to  marry  by  reason 
of  having  a  lawful  wife  living,  falsely  represents  himself  to  be  com- 
petent to  marry,  and  thereby  induces  an  innocent  woman  to  go 
through  the  ceremony  of  marriage  with  him,  cannot  maintain  against 
her  an  action  of  nullity  in  a  court  of  equity.    Id.^ 231 

7. The  contrary  rule  which  prevails  in  the  English  ecclesiastical 

court  does  not  govern  this  court.     Id. 231 

8. In  a  suit  for  nullity  by  reason  of  precontract  with  a  living  person, 

strict  proof  is  required  of  such  prior  contract.     Id 231 

9. An  exemplified  copy  of  a  papef  purporting  to  be  a  certificate 

of  marriage  ceremony,  signed  by  a  person  without  any  designation 
of  character,  and  without  proof  of  its  genuineness,  on  file  in  the  office 
of  a  clerk  of  a  court  of  another  state  of  the  Union,  without  proof  of 
the  laws  of  that  state,  is  not  sufficient  proof  of  such  marriage  cere- 
mony to  sustain  a  decree  of  nullity  by  reason  of  it    Id 2S1 

10. Desertion  for  which,  under  the  statute  of  this  state,  divorce  a 

vinculo  matrimonii  may  be  had,  is  not  justified  by  proof  of  conduct  on 
the  part  of  the  deserted  party,  short  of  that  which  will  entitle  the 
deserter  to  a  decree  for  divorce  or  judicial  separation.  Drayton  «. 
Drayton 2M 

11,  ^—  If  a  suit  for  divorce  for  adultery  be  brought  promptly  after  sepa- 
ration of  the  accuser  from  the  accused,  and  in  good  faith,  and  be 
prosecuted  with  diligence,  in  a  subsequent  suit  for  desertion  by  the 
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accused,  the  time  consnmed  by  it  will  not  be  computed  as  part  of  the 
statutory  period  necessary  to  the  desertion  which  will  authorize  a  de- 
cree for  divorce.    Id 298 

12.  ^—  "When  real  estate  is  conveyed  to  a  wife,  but  is  paid  for  by  her 
husband,  a  settlement  and  not  a  resulting  trust  will  be  presumed  ;  but 
such  presumption  is  rebuttable.     Duvale  ».  Duvale. 581 

13. A  promise  to  devise  property,  made  for  valuable  consideration, 

will  be  enforced ;  and  if  the  promisor  attempts  to  violate  his  promise 
during  his  life,  equity  will  at  once,  upon  the  principle  of  quia  timet, 
impress  upon  the  property  a  liability  to  answer  the  promise.     Id 681 

14. An  act  permitting  a  limited  divorce  for  adultery  or  desertion, 

attended  by  special  consequences  with  r^^rd  to  property  rights,  on 
the  application  of  a  person  holding  conscientious  scruples  against 
absolute  divorce,  and  not  otherwise,  is  contrary  to  the  spirit  of  the  con- 
stitution of  this  state  and  of  the  United  States.  Middleton  v.  Mid- 
DLETON 692 

15.  ^— '  A  classification  defined  only  by  inquiry  into  the  private  opinions 
of  an  offended  party  is  not  such  as  the  principles  of  constitutional 
construction  will  sustain.    Id 692 


BASBMENTS— 1 .  Where  an  action  at  law  in  tort  was  brought  to 
recover  damages  for  the  obstruction  of  an  easement,  and,  upon  a  plea 
of  not  guilty,  recovery  was  had,  it  is  held  that  the  plaintiff's  right  to 
the  easement  at  that  time  was  established  between  the  parties  to  the 
suit.    Manning  r  Port  Beading  K  R.  Co 46 

2. Also  that  such  recovery  is  prima  facie  evidence  of  the  continu- 

anceof  the  plaintiff's  right.    Id 46 

3  An  easement  is  not  lost  by  mere  cesser  of  use  for  two  years.   Id.,    46 

4. The  owner  of  land  subject  to  an  easement  of  way  cannot,  with- 
out the  consent  of  the  person  having  the  easement,  change  its  loca- 
tion.   Id 46 

5. "Where  a  person  having  an  easement  of  way  stands  by,  while  a 

railroad  company,  without  knowledge  of  his  right,  erects  an  expen- 
sive railway  embankment  over  the  place  of  the  way,  he  will  not  be 
allowed  a  decree  for  the  abatement  of  the  obstruction  until  the  rail- 
road company  shall  have  a  reasonable  opportunity  to  condemn  the 
right  of  way      Id 46 

6. When  a  parcel  of  land  held  in  common  is  served  into  two  tracts 

by  quit-claim  deeds  simultaneously  interchanged  by  the  tenants  in 
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common,  and  there  is  a  store  on  one  of  the  two  lots,  with  a  window 
throQgh  which  light  and  air  are  received  across  the  other  lot,  such 
window  cannot  be  closed  by  the  owner  of  the  latter  lot  if  the  influx 
of  light  and  air  is  reasonably  necessary  to  tlie  beneficial  enjoyment 
of  thestore.     Greeb  v. Van  Mbteb 270 

7. By  reason  of  the  apparent  and  continuous  quality  of  this  enjoy- 
ment of  light  and  air,  the  right  to  enjoy  them  will,  upon  severance 
of  the  title  to  the  store  from  the  title  of  the  acfjoining  property,  be- 
come an  appurtenance  of  the  former.    Id 270 

8. The  maxim  ^'expressio  univs  eat  exeltuio  alterius"  excludes  only 

those  matters  which  are  so  germane  to  those  expressly  mentioned 
as  to  raise  a  presumption  that  the  former  were  in  the  mind  of  the 
parties  when  the  express  grant,  contract  or  limitation  was  executed. 
Id 270 

9. A  court  of  equity  will  enjoin  the  obstruction  of  an  easement  of 

light  and  air  unless  the  threatened  interference  is  so  slight  that  it  may 
be  compensated  by  the  payment  of  a  small  amount  of  damages.     /</.,  270 

BQUIT  ABLB  RBLIBF  -  When  the  relation  of  trustee  and  cestui  que 
trust  is  no  longer  admitted  to  exist,  or  gross  laches  in  enforcing  a 
known  right  or  long  acquiescence  in  the  alleged  breach  of  trust,  is 
shown,  and  lapse  of  time  has  obscured  the  nature  and  character  of 
the  trust,  or  the  acts  of  the  parties  or  other  circumstances  give  rise  to 
presumption  unfavorable  to  its  continuance,  a  court  of  equity,  even  in 
case  of  an  express  trust,  will  refuse  relief  upon  the  ground  of  lapse 
of  time  and  its  inability  to  do  certain  and  complete  justice.  Stimib 
V.  Stimis 17 

BSTATB-iSl8«  Husband  and  Wife. 

ESTOPPEL -1.  A  tenant  by  the  curtesy,  having  let  to  a  tenant  a 
store  which  his  deceased  wife  had  owned,  died  during  the  term.  At 
hb  death  there  was  found  a  recorded  deed  of  said  store,  purporting 
to  have  been  made  to  him  by  the  heiress-at-law  of  hb  wife,  of  which 
deed  the  lessee  of  the  store  was  informed,  and  thereupon  paid  hb  rent 
to  the  agent  of  the  heirs  of  the  lessor,  who  distributed  it  to  the  numer- 
ous heirs,  who  were  living  in  different  parts  of  the  United  States. 
After  the  death  of  the  lessor,  the  heiress-at-law  was  apprised  of  the 
exbtence  of  the  deed  purporting  to  have  been  made  by  her,  but  failed 
to  inform  the  lessee  that  she  repudiated  the  deed  and  claimed  to  be 
the  owner  of  the  store.  Sixteen  months  after  the  lessor's  death  she 
began  an  action  of  ejectment  against  the  lessee,  claiming  that  the 
said  deed  was  a  nullity,  and  she  recovered  judgment — Heid,  that  the 
heiress  will  be  restrained  from  compelling  a  repayment  of  the  rent 
due  from  the  time  of  the  lessor^s  death  to  the  time  of  beginning  the 
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action  for  ejectment,  on  the  gronnd  that  she  had  estopped  herself  bj 
her  silence^  when  she  should,  under  the  circumstances,  have  warned 
the  tenant  of  the  invalidity  of  the  d^ed.     Ruckblshaus  v.  Boroh- 
EBLINO 344 

2. The  vendor  of  real  estate  remained  in  possession  of  the  premises 

after  passing  of  the  title,  without  the  consent  of  the  vendee,  and  col- 
lected some  rents  which  accrued  after  such  conveyance. — Held,  that 
in  the  foreclosure  of  a  consideration-money  mortgage  given  by  the 
vendee  to  the  vendor,  the  vendee  was  not  entitled  by  way  of  offiet  to 
an  allowance  for  the  use  and  occupation  of  the  premises  and  the  rent 
received.    MoMichael  v.  Webster 478 

3. While  so  in  possession,  after  conveyance,  the  vendor  committed 

waste  upon  the  premises,  resulting  in  a  deterioration  of  their  value. — 
Held,  that  the  defendant  was  entitled  to  a  corresponding  abatement 
upon  the  mortgage  given  for  consideration  money.     Id 478 

4. The  premises  conveyed  were  a  farm,  consisting  of  four  lots, 

bounding  on  one  side  upon  a  tidal  stream.  The  call  of  the  descrip- 
tion of  one  course  of  one  of  the  lots  was  along  the  course  of  the  creek 
at  low-water  mark.  In  the  preliminary  negotiations  the  vendor 
falsely  asserted  that  the  farm  contained  one  hundred  and  eighty-five 
acres,  and  the  preliminary  written  contract  for  the  sale  described  it 
as  a  farm  containing  *'  about  one  nundred  and  eighty-five  acres,  more 
or  less.''  In  point  of  fact,  it  contained  one  hundred  and  forty-nine 
acres  and  sixty-eight  hundredths,  by  actual  survey,  and  that  was  the 
sum  of  the  footings  of  the  four  lots  contained  in  the  description  in 
the  deed  under  which  the  vendor  held*  The  difference  between  one 
hundred  and  forty-nine  and  sixty-eight  hundredths  acres  and  one  hun- 
dred and  eighty-five  acres  came  to  the  attention  of  the  defendant  at 
and  just  before  the  passing  of  the  title,  and  the  vendor,  upon  inquiry 
by  the  vendee,  declared  that  the  course  of  the  creek  had  been  changed 
and  the  protecting  bank  along  its  side  had  been  pushed  out,  so  that 
the  quantity  of  one  hundred  and  eighty-five  acres  was  actually  In- 
cluded within  the  description.  This  statement  the  vendor  knew  to 
be  false. — Hdd,  that  the  vendee  was  not  estopped  by  the  mention  of 
acreage  in  the  conveyance  from  setting  up  the  fraudulent  representa- 
tion in  defence  to  a  foreclosure  of  the  consideration-money  mortgage 
and  being  allowed  an  abatement  therefor.    Id 478 

HVIDENOB — 1.  Where  the  relation  of  lawyer  and  client^  exists,  and 
the  lawyer  receives  from  his  client  security  for  his  compensation,  the 
burden  of  proving  the  fairness  of  the  transaction  is  upon  the  lawyer, 
and  the  security  will  be  suffered  to  stand  only  for  the  amount  shown 
to  be  justly  due  upon  it.    Porter  v.  Bergen 405 
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2.  ^^  Although  a  mortgage  is  absolute  on  its  faoe,  a  court  of  equity  will 
inquire  into  the  real  purpose  for  which  it  was  given  and  will  apply 
it  to  that  purpose  alone,  and  in  cases  like  the  present  parol  evidence 
is  admitted  not  to  contradict  or  vary  the  mortgage,  but  to  identify 
the  demand  to  which  it  refers.     Id 405 

3. It  is  also  the  established  rule  that  an  assignee  takes  subject  to 

the  mortgagor's  equities,  whether  they  are  open  or  secret    Taixmah 

V.  WaliiAck 655 

See  CoNTBAOT,  4,  5,  6 ;  Damaoes,  4 ;  Diyobce,  8,  9, 10 ;  Will,  2, 
11, 13. 

BXBOUTORS  AfTD  ADMINISTRATORS^l.  Where  an  execu- 
tor fiiils  to  keep  accounts,  and,  consequently,  there  exist  obscurity 
and  doubt  as  to  the  propriety  of  a  credit  claimed  by  him,  the  obscur- 
ity and  doubt  will  be  resolved  against  his  claim.  Hstfield  «. 
Dkbaud... 371 

2. Except  for  some  special  reason,  the  court  of  chancery  will  not 

interfere  with  the  ordinary  jurisdiction  of  the  probate  courts  in  the 
settlement  of  the  accounts  of  executors  and  administrators.    Buth- 

EBFOBD  V.  AlYEA 411 

See  Account,  2,  4 ;  Pabties,  2 ;  Will,  8,  6. 

DXEMPTION  FOR  BENEFIT  OF  FAMILY— 1.  The  "family" 
of  a  decedent  does  not  take  title  to  the  reservation  which  is  contem 
plated  in  the  fifty-second  section  of  the  Orphans  Court  act  (Bev.  p. 
76$)  until  selection  shall  be  made  as  the  statute  requires.  Cabey  v. 
MoKBOE 632 

2. Where,  by  his  will,  a  decedent  has  directed  the  payment  of  his 

debts  and  has  bequeathed  and  devised  the  entire  remainder  of  his 
estate,  a  reservation  under  the  fifty-second  section  of  the  Orphans 
Court  act  will  conflict  with  the  will,  and  hence  cannot  be  had.    Id..,  6S2 


QIFT — 1.  A  policy  of  life  insurance  payable  to  **  the  legal  represoita- 
tives  of  the  assured"  may  be  made  the  subject  of  a  gift  in  the  same 
manner  as  a  bond  or  other  moneyed  obligation,  with  the  same  results. 
Tbavelebs*  Insubance  Co.  ».  Gbaiit 206 

2. Such  gift  may  be  effected  by  the  mere  delivery,  without  assign- 
ment, of  the  instrument,  accompanied  by  such  verbal  or  written  words 
as  indicate  a  clear  intention  to  give,  and  its  subsequent  retention  by 
the  donee.    Id S06 
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3. In  such  case  the  donee,  if  he  or  she  have  an  interest  in  the  con- 

tinoance  of  the  life  of  the  assured,  will  be  entitled,  in  equity,  to  the 
money  due  upon  the  policy  at  its  maturity,  notwithstanding  it  con-^ 
tains  a  clause  forbidding  any  assignment  except  witli  the  consent  of 
the  insurer  Such  prohibitory  clause  cannot  prevent  the  vesting  of 
an  equitable  interest  in  the  proceeds  of  the  policy.    Id 208 

GOOD  WHjIj— Defendant,  who  was  doing  business  under  the  name  of 
Newark  Coal  Company  (unincorporated),  on  the  formation  of  a  cor- 
poration by  that  name,  transferred  to  it  his  business  and  the  good 
will  thereof,  and  was  taken  by  the  corporation  into  its  employ  as  an 
officer  for  four  years.— ^e^  that  the  defendant,  on  the  dissolution 
of  his  connection  ynih  the  corporation  and  engaging  in  a  rival  busi- 
ness, must  not  be  enjoined  from  advertising  himself  as  formerly  con- 
nected with  such  corporation.  Newark  Coal  Co.  v.  Sp angler....  354 
See  Partnership,  4. 

H. 

HABBAS  OORFIJS— 1.  By  the  supplement  of  May  9th,  1889  (P.  X. 
<^  1889  p.  4^6)f  to  the  HabeoB  Corpus  act,  the  vice-chancellors  have 
power  to  use  the  writ  of  habeas  corpus  according  to  its  appropriate 
office,  as  the  chancellor  and  justices  of  the  supreme  court  may  use  it, 
to  test  the  l^ality  of  personal  restraint    Buckley  v,  Perrinb  ...«  285 

2. In  conferring  this  power  the  legislature  did  not  clothe  the  vice- 
chancellors  with  the  jurisdiction  of  the  chancellor,  as  parens  patriee, 
to  award  the  permanent  custody  of  infants,  which  is  frequently  exer- 
cised by  use  of  the  writ  of  habeas  corpus  as  a  means  of  bringing  re- 
spondents before  the  court.    Id. '. 285 

8. When  the  vice-chancellors  act  in  cases  within  the  latter  juris- 
diction, they  do  so  as  in  other  equity  cases,  as  advisers  of  the  chan- 
cellor.   Id 285 

4. Jurisdiction  of  the  parties  to  a  controversy,  as  well  as  of  the 

subject-matter  thereof,  is  necessary  to  the  validity  of  a  judgment  of 
a  court  therein.    Id, 285 

HUSBAin>  AND  WIFB— Where  lands  are  granted  to  a  husband 
and  wife,  and  it  appears  from  the  words  of  the  grant  that  the  intent 
was  to  create  a  tenacy  in  common,  they  will  take  and  hold  the  lands 
granted  as  tenants  in  common  and  not  as  tenants  of  the  entirety. 

FULPER  V.  FXTLPER 431 

8es  Debtor  and  Creditor,  4-8, 15, 16 ;  Wills,  2,  3,  5,  6, 10. 
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PAOK. 

INADBQX7AOT  OF  PRIOB— Where  the  stock  of  a  oemeterj  com- 
pany is  almoBt  without  any  market  value,  its  exchange  for  an 
interest  in  land  that  may  prevent  disastrous  competition,  is  not  so 
improvident  as  to  shock  the  conscience  and  lead,  in  equity,  to  an  in- 
validation of  the  sale.    Bubai.  Homestead  Co.  v.  Wildes 668 

INJUNCTION — 1.  A  preliminary  ii\j unction  will  not  issue  where  the 
right  of  the  complainant  is  in  douht.  National  Docks  By.  Ca  e. 
Pennsylvania  R.B.  Co 10 

2  —  Where,  upon  an  order  to  show  cause  why  an  injunction  shall 
not  issue,  the  foots  upon  which  the  equity  invoked  must  rest,  are  ex- 
plicitly denied  by  responsive  answers,  a  preliminary  injunction, 
except  in  cases  of  peculiar  hardship,  will  be  d^ed.  Kountze  v. 
MoRBiB  Aqueduct  Co 40 

3. In  proceedings  by  the  attorney-general  to  restrain  the  construc- 
tion of  an  electric  street  railway,  on  the  basis  that  the  consent  of  the 
municipal  authorities,  which  has  been  in  fact  or  form  given,  is 
illegal,  in  that  the  ordinance  does  not  comply  with  the  traction 
laws  of  1893  and  1894,  and  the  act  of  March  11th,  1893,  governing 
the  use  and  location  of  poles  in  public  streets,  a  preliminary  injunc- 
tion will  not  be  allowed  when  the  questions  raised  are  purely  legal, 
and  are  pending  before  a  court  of  law  for  decision  in  a  proceeding 
upon  which  the  ordinance,  if  invalid,  may  be  set  aside  altogether. 
Stockton  V.  Nobth  Jebbey  Stbeet  By.  Co 263 

4.  Where'  the  validity  of  the  objections  to  an  ordinance  is  not 

clear,  and  involves  a  disputed  question  of  fact,  the  validity  of  the 
ordinance  will  not  be  considered  on  ex  patie  affidavits  for  a  (Mrelim- 

inary  injunction.    Id 263 

See  Building  Bestbiotions,  1 ;   Defences,  3,  4 ;  EASEMEiirr,  9 ; 
Good  Will  ;  Pabtition,  2 ;  Pbincipal  and  Subety,  3. 

INSURANCE  ~1.  The  claims  of  a  fire  insurance  company,  which  paid 
insurance  to  a  mortgagee,  to  a  part  of  the  proceeds  of  the  mortgage 
sale,  through  subrogation  to  the  rights  of  the  mortgagee,  are  assign- 
able.   Habev.  Headley.. 545 

2. Insured  is  the  sole  and  unconditional  owner  of  the  insured 

property,  notwithstanding  he  had  previously  mortgaged  it    J(L, 545 

3. Insured  cannot  be  held  to  have  forfeited  his  rights  under  the 

policy  because  not  commencing  suit  on  it  wit)iin  a  year  after  loss,  the 
insurer  having  within  the  time  paid  the  whole  loss  to  the  mortgagee 
of  insured ;  and  this  whether  the  payment  be  considered  as  made  to 
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him  simply  as  the  appointee  of  the  owner,  or  by  reason  of  an  inde- 
pendent contract  between  the  insurer  and  the  mortgagee,  that  the 
rights  of  the  latter,  as  mortgagee,  to  any  insurance  should  not  be  lost 
on  account  of  any  act  or  default  of  the  insured.    Id, 545 

4  Forfeiture  of  insured's  rights  by  reason  of  his  failure  to  give 

notice  or  proofs  of  loss  as  required  by  the  policy,  cannot  be  consid- 
ered waived  by  the  payment  of  loss  to  insurer's  mortgagee.  The 
insurer  having,  at  the  time  of  payment,  claimed  that  no  liability  to 
the  insured  existed  under  the  policy,  and  that,  under  the  independent 
agreement  of  the  insurer  with  the  mortgagee,  the  insurer  was  entitled 
to  subrogation  to  the  mortgagee's  rights  under  the  mortgage.     Id 545 

5. An  independent  contract  between  the  mortgagee  of  property, 

for  whose  benefit  the  owner  insures  it,  and  the  insurer,  that  the  insur- 
ance shall  continue  good  as  to  the  mortgagee,  notwithstanding  any 
forfeiture  by  the  owner,  and  that  if  any  loss  is  paid  the  mortgagee 
under  such  circumstances,  the  insurer  shall  be  subrogated  to  the 
rights  of  the  mortgagee  under  the  mortgage,  is  valid,  though  the 
owner  does  not  know  of  it.  Id 545 

6.  — ^  A  policy  provided  that,  in  consideration  of  an  annual  premium 
to  be  paid  by  A.  S.,  the  insuring  company  would  insure  his  life  in 
the  amount  of  $2,000  for  the  term  of  his  life, /or  the  sole  use  of  hia  vr^e, 
FrcmeeSf  the  sum  so  insured  to  be  paid  to  A.  8.,  his  executors,  admin- 
istrators and  assigns,  within  ninety  days  after  due  notice  and  proof  of 
his  death.  A.  S.  and  his  wife  both  died  several  years  after  the  deliv-  " 
ery  of  the  policy,  but  the  wife  died  before  the  husband. — Held,  that 
in  equity  the  wife  acquired  a  vested  interest  in  the  reserve  fund  be- 
longing to  the  policy  immediately  upon  its  delivery,  and  that  on  her 
death  such  interest  devolved  upon,  her  executors,  who  were  entitled 
to  it,  as  against  the  administrator  of  the  husband.     Bbowi?  v,  Mttb- 

RAY 594 

INTBNnON — 1.  Where  an  account  is  opened  and  money  deposited 
by  a  f&ther  in  the  joint  names  of  himself  and  his  child,  in  a  savings 
bank  whose  by-laws  provide  for  the  issuing  of  a  pass-book  to  each 
depositor  and  require  its  production  when  money  is  drawn,  the  ques- 
tion whether  the  intention  of  the  parent  is  to  create  a  joint  estate 
with  absolute  right  of  survivorship  or  merely  to  make  the  child  his 
agent  for  convenience  in  drawing  the  money,  is  to  be  determined  by 
the  circumstances  of  the  case  and  the  conduct  and  declarations  of  the 
parent    Skillmak  v.  Wieoand 198 

2.  Where  it  clearly  appears  that  such  deposit  is  made  merely  for  the 
convenience  of  the  parent  in  drawing  money,  and  not  with  the  inten- 
tion to  make  a  gift  to  the  child  in  case  of  its  surviving  the  parent,  a 
subsequent  change  of  intention  and  determination  to  make  a  gift  to 
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the  child  must  be  proven  by  clear  and  satififactorj  evidence.     The 
mere  permitting  the  account  to  remain  in  joint  names  and  loose 
declarations  indicating  a  gift  are  not  sufficient.     IcL 19S 

INTBRBST—l.  Interest  on  the  sum  awarded  for  land  taken  hy  con- 
demnation should  be  computed  from  the  entry  of  judgment  and  not 
from  the  rendition  of  the  verdict  National  Docks  By.  Co.  v, 
Pennsylvania  R  R.  Co 142 

2. Where  there  is  an  estate  for  life,  and  a  remainder  in  fee,  and 

there  exists  an  encumbrance,  binding  the  whole  estate  on  the  land, 
and  no  special  equity  exbts  between  the  life  tenant  and  the  remain- 
dermen, the  former  is  bound  to  pay  the  interest  accruing  upon  the 
encumbrance  during  the  continuance  of  his  estate.    Iyoby  v,  Klein,  379 

INTERPIiEADER—l.  In  the  case  of  a  bill  in  the  nature  of  a  bill  of 
interpleader,  which  states  substantial  grounds  of  equitable  jurisdio- 
tion  other  than  the  mere  fact  that  there  are  conflicting  claims  set  up 
to  a  fund  in  complainant's  hands,  it  is  not  necessary  to  allege  in  the 
bill,  or  to  assert  by  affidavit,  that  the  complainant  is  indiflTerent 
between  the  contesting  parties  and  does  not  collude  with  either. 
Van  Winsxe  v.  Owen m 253 

2. Judgment  was  recovered  against  complainant  in  a  New  York 

court,  and  afterwards  suit  was  brought  upon  that  judgment,  and  a 

.  judgment  recovered  therein  against  complainant  in  a  New  Jersey 
court  The  plaintiff's  attorney  of  record  in  the  New  York  court  had 
a  lien  upon  it  for  costs  and  services  rendered  therein,  and  after  judg- 
ment recovered  in  New  Jersey  gave  complainant  notice  thereof. 
— Hddy  that  complainant  was  entitled  to  have  the  New  York  judg- 
ment satbtied  of  record  and  the  claim  of  the  New  York  attorney  dis- 
charged as  a  condition  precedent  to  the  payment  of  the  New  Jersey 
judgment     Id 25S 


J. 

JTJDQ-MBNT— &c  Corporations,  3 ;  Debtor  and  Creditor,  13, 16 ; 
Interpleader,  2. 

JURISDIOTION — 1.  Improved  methods  of  procedure  in  courts  of 
law  will  not  strip  a  court  of  equity  of  its  jurisdiction  in  matters  of 
account ;  but  where  there  is  no  trust  relationship  involved  and  juris- 
diction rests  solely  upon  the  ground  of  complicated  accounts,  the 
present  method  of  procedure  in  the  law  courts  will  be  r^arded  in 
-  deciding  whether  the  accounts  are  so  complex  that  such  courts  can- 
not try  them.    Belungham  v.  Palmer. 136 
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2. A  creditor  of  a  deceased  person  cannot  maintain  a  bill  to  set 

aside  as  fraudolent  a  conveyance  of  the  decedent^s  lands,  when  the 
bill  shows  that  the  personal  property  of  the  deceased  is  ample  to  pay 
his  debts.    Buthxrfobd  v.  Alyba. , 411 

3. A  creditor  at  large  of  a  deceased  person,  who  has  not  presented 

his  claim  to  the  personal  representative  under  the  statute,  cannot 
maintain  a  bill  in  equity  to  set  aside  as  fraudulent  a  conveyance  of 
the  decedent's  lands.    Id, 411 

4. A  bill  in  chancery  for  deficiency  will  not  lie  against  a  surviving 

original  obligor,  upon  a  bond  secured  by  mortgage,  with  whom  no 
other  defendant  is  joined.    Pbincbton  Sayings  Bank  v,  Mabtin...  435 
See  AcoouNT,  1 ;  Debtob  and  Cbeditob,  4,  13,  14. 


IjAOHBS— iSlse  Pbbbumftion. 

LESSOR  AND  LQS8BE— 1.  Where  mortgagees  of  a  stock  of  goods 
in  a  leased  store  building  take  possession  there  of  the  goods,  by  per- 
mission of  the  mortgagors,  and  use  the  building  for  displaying  and 
selling  the  goods,  and  keeping  the  ordinary  accounts  of  a  retail  store, 
they  take  possession  of  and  occupy  the  building  as  tenants  of  its 
owner  and  not  as  mere  licensees  of  the  mortgagors.  Hatch  v.  Van 
Debvoobt. 511 

2. Where  mortgagees  of  a  stock  of  goods  in  a  store  building  under 

an  unexpired  lease  to  the  mortgagors,  take  possession  of  the  goods, 
and  occupy  the  building  for  the  purpose  of  sale  at  retail  in  the  ordi- 
nary way,  they  are  liable  for  the  rent  stipulated  in  the  mortagors* 
lease,  and  not  merely  for  a  quantum  meruit  for  use  and  occupation, 
though  there  is  no  contract  with  the  mortgagees  fixing  the  sum  to  be 
paid  by  them  as  rent    Id • 511 

8.  —  Where  mortgagees  of  a  stock  of  goods  in  a  leased  store  building 
take  possession  of  the  goods  and  occupy  the  building  for  the  purpose 
of  selling  the  goods  at  retail,  by  permission  of  the  mortgagors  and 
lessees,  they  cannot  avoid  liability  for  rent  to  the  lessor  because  he 
did  not  take  proceedings  to  turn  them  out  of  possession  and  compel 
them  to  remove  their  goods.    Id 511 

4. Where  a  receiver,  by  order  of  court,  sells  a  mortgaged  stock  of 

goods  kept  in  a  store  building  leased  to  the  mortgagors,  pending  liti- 
gation as  to  the  validity  of  the  mortgages,  and  the  mortgagees  are 
liable  for  the  rent,  the  court  may  direct  payment  of  the  rent  out  of 
the  proceeds  of  the  sale,  though  the  mortgages  are  valid.     Id, 511 
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5. Where  a  reoeiver  sells  goods  bj  ordar  of  oooit,  one  not  a  paiij 

to  the  prior  proceedings,  and  entitled  to  the  proceeds  of  the  sale,  may 
petition  the  court  for  an  order  to  pay  the  same  to  him.    LL 511 

LIFB  INSUBANOB— iSbe  Debtor  and  Cbeditob,2;  Qot,  1,  3; 

liroURANCBy  6. 

LIGHT  AND  AIR-^Sbe  Easement,  6,  7,  9. 


M. 

MARRIAGB-^S^  Divorce,  1,  %  4, 6. 

M  A  XIMS— jESiyreario  tmuM  eti  ejoduno  aUeriut. 270 

MBOflAKIOS*  UJBN-See  Uortqaqk,  11. 

MI8TAKB— 1.  In  granting  relief  on  the  ground  of  mistake,  there  is  a 
distinction  between  the  rescission  and  the  reformation  of  a  written  in- 
stroment  A  court  of  equity  may  rescind  a  written  contract  for  a 
mistake  which  is  unilateral ;  that  is,  a  mistake  on  the  part  of  one  of 
the  parties  only.  In  such  a  case,  the  whole  contract  is  set  aside  and 
the  parties  restored  to  their  original  position.  There  can  be  no  rescis- 
sion unless  the  parties  can  be  restored  to  their  original  position. 
Gbebn  v.  Stone 387 

2.  ^—  But  in  the  case  of  the  reformation  of  a  contract  or  deed  by  alter- 
ing or  expunging  some  of  the  terms  contained  in  it  on  the  ground  of 
mistake,  the  part  improperly  introduced  into  it  will  be  altered  or  ex- 
punged and  the  instrument  will  stand  as  reformed.  To  warrant  refor- 
mation in  the  absence  of  fraud  or  imposition,  there  must  be  a  mutual 
mistake;  that  is,  a  mistake  shared  by  both  parties.     Id 387 

3.  — —  To  justify  the  reformation  of  a  deed  delivered,  accepted  and 
acted  upon,  on  the  ground  that  it  did  not  correctly  express  the  agree- 
ment made  by  the  parties,  the  proof  must  be  clear  and  oonvincing 
and  upon  testimony  that  is  unexceptionable,  both  with  regard  to  the 
agreement  actually  made  by  the  parties  and  the  mutuality  of  the  mis- 
take through  which  a  different  agreement  was  put  in  the  deed.  Until 
a  mistake  has  been  established  by  such  force  of  proof  as  leaves  no 
rational  doubt  of  the  fact,  no  change  in  the  writing  sought  to  be  re- 
formed is  entitled  to  be  called  a  correction.    Id. 887 

MORTGAGB — 1.  A  lapse  of  twenty  years  after  a  mortgage  has  become 
due,  within  which  there  has  not  been  either  payment  or  demand  of 
the  principal  or  interest,  or  part  thereof,  or  entry  by  the  mortgagee 
into  possession  of  the  mortgi^ged  premises,  will  raise  a  presumption 
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that  the  mortgage  has  been  satisfied,  though  in  fact  it  be  not  paid. 
SnMW  V,  Smtis 17 

2. Snch  presomption  may  be  taken  advantage  of  by  demurrer  to  a 

bill  which  alleges  the  facts  raising  it  without  averring  circumstances 
which  will  rebut  it.    Id 17 

3. The  act  of  April  17th,  1876  (iJw.  p.  1174  i  153),  providing  that 

the  owners  of  lands  within  certain  counties  and  cities  may  agree  not 
to  apply  for  any  deduction,  by  reason  of  any  mortgage,  from  the  tax- 
able valuation  of  such  lands  embraced  in  the  mortgage,  and  that  upon 
claiming  a  deduction  in  violation  of  the  agreement  the  mortgage  shall 
immediately  become  due,  does  not  conflict  with  OcmsL  art  ^  {  7  f  if  , 
declaring  that  property  shall  be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules,  because  Rev,  p,  1163  {  109  el  seq,,  providing 
that  debts  secured  by  mortgage  shall  not  be  assessed  for  taxation 
unless  the  owner  of  the  land  applies  for  a  deduction,  is  a  general  law, 
and  said  section  153  merely  authorized  the  insertion  in  a  mortgage  of 
a  particular  kind  of  contract  in  certain  counties,  and  as  the  legal  rate 
of  interest  is  not  required  to  be  uniform,  does  not  change  the  law 
regulating  the  assessments  for  taxation.    Kase  v.  Benkett 97 

4. The  implied  power  of  one  partner  to  mortgage  firm  property  is 

revoked  by  a  dissent  of  his  copartners  known  to  the  mortgagee  when 
betakes  his  mortgage.    Karbv.  Hbbtz. 127 

6.  —  One  of  two  executors,  to  whom  property  is  left  in  trust  to  carry 
on  a  partnership  business,  cannot,  without  the  assent  of  his  co- 
executor,  execute  a  series  of  mortgages  upon  all  the  trust  property 
for  the  purpose  of  finally  distributing  the  same  among  certain  firm 
creditors.    Id 127 

6. It  seems  that  one  partner  of  a  firm,  not  engaged  in  the  business 

of  dealing  in  real  estate,  cannot  execute  a  mortgage  upon  the  firm 
real  estate  unless  such  power  is  expressly  conferred  upon  him  or 
the  title  is  vested  in  him.    Id,, 127 

7. Where  a  mortgage  is  twenty  years  overdue,  and  there  is  no 

proof  that  during  that  period  the  mortgagor  or  assignee  in  posses- 
sion has  made  any  payment  upon  or  otherwise  recognized  its  exist- 
ence, it  is  presumed  to  have  been  paid.  This  presumption  is  not  re- 
butted by  the  fact  that  the  owner  of  the  mortgage  and  the  owner  of 
the  equity  of  redemption,  during  this  period,  were  brother  and  sister. 
Maose  V,  Bbadlet 326 

8. A  mortgage  given  by  a  purchaser  of  real  estate,  before  the  pur- 

diase,  to  a  third  person  to  secure  money  advanced  for  the  purpose  of 
making  the  purchase,  must  be  postponed  to  the  purchase-money  mort- 
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gage  execated  and  delivered  to  the  vendor  at  the  time  of  the  delivery 
of  the  deed  by  the  vendor,  the  vendor  having  no  notice  of  the  mort- 
gage previously  executed  by  the  purchaser.    Protection  Building 
AND  Loan  Assn.  v.  Knowles. 519 

As  to  money  advanced  to  the  purchaser  prior  to  the  purchase, 

such  mortgagor  is  not  a  subsequent  mortgagee  within  the  Registry  act 
{Bev,  p,  706  i  ti\  and  is  not  preferred  to  the  purchase-money  mort- 
gage by  reason  of  prior  registry  without  notice.    Id, 519 

10. As  to  money  advanced  on  such  mortgage,  subsequent  to  the  pur- 
chase and  without  notice  of  the  purchase-money  mortgage,  the  mort- 
gage is  to  be  preferred  to  the  purchase-money  mortgage  subsequently 
recorded.    Id. 519 

11. A  mortgage  given  by  the  grantee  of  land  to  a  person  other  than 

the  grantor,  contemporaneously  with  the  delivery  of  the  deed  vesting 
title,  is  entitled  to  priority  over  a  mechanics'  lien  for  work  done  and 
materials  furnished  to  the  grantee  under  a  contract  partly  performed 
before  the  title  passed,  only  to  the  extent  that  it  secures  purchase- 
money.    New  Jersey  Bxtildino,  Loan  and  Investicxnt  Co.  v. 

Bachelor^ .• 600 

See  Parties,  1. 

MUNIOIPAIj  OORPORATIONS— 1.  where  a  portion  of  the 
territory  of  a  municipal  corporation  is  thrown  into  a  new  munici- 
pality, the  right  to  use  and  to  regulate  the  use  of  sewers  and  hydrants 
within  such  territory  paases  to  the  new  government  Bloomfield 
V,  Qlen  Ridoe. 276 

2. Boroughs  created  from  townships,  under  the  act  of  1878,  are 

distinct  from  the  townships  in  respect  to  their  control  over  sewers  and 
hydrants.    Id. 276 


N. 

NIJIS  ANOB — 1.  To  a  bill  by  a  riparian  proprietor  to  restrain  defend- 
ant from  polluting  (by  discoloration)  the  stream,  it  is  no  defence  or 
equitable  excuse  that  the  discoloration  is  the  natural  and  necessary 
result  of  mining  operations  prosecuted  in  the  ordinary  way.  The 
doctrine  finally  adopted  in  Pennsylvania,  in  the  case  of  Saandenxm 
T.  Tht  Coal  Cb.,  lis  Pa.  Sl  196,  is  not  the  law  of  this  state.  Beach 
V.  Steruno  Iron  and  Zino  Co. 65 

2.  -^  Nor  can  the  defendant  set  up  that  other  independent  causes  are 
already  operating  to  pollute.    Id 65 
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3. The  maintenance  of  a  noisance  to  real  estate  amounts  to  a 

taking  of  property  and  cannot  be  legalized  bj  the  legislature  for  pri- 
vate purposes,  even  upon  terms  of  making  compensation.  Hence, 
where  the  right  of  the  complainant  is  clear  and  the  facts  undisputed, 
a  court  of  equity  is  bound  to  give  preventive  relief.  To  refuse  it  is 
to  allow  the  defendant  to  take  complainant's  property  upon  tenns  of 
paying  such  compensation  from  time  to  time  as  a  jury  may  assess. 
Id. 65 

4. In  this  case,  the  discoloration  of  the  water  coming  from  the  mine 

shaft  was  caused  by  a  fine  clay  found  in  a  rent  or  fissure  in  the  rock 
intersected  by  the  shaft,  and  after  continuing  several  months  began 
to  abate,  so  that  defendant  was  able  by  the  use  of  a  settling  basin, 
to  deliver  it  to  the  stream  in  a  clear  condition,  and  such  was  the 
situation  of  afilairs  at  the  final  hearing,  which  commenced  about  six 
months  after  the  bill  was  filed. — Held,  that  considering  that  defend- 
ant, by  its  answer,  denied  complainant's  case  throughout  and  set  up 
a  right  to  throw  the  discolored  water  into  the  river,  and  that  the 
proofe  show  that  there  is  some  danger  of  the  occurrence  of  discolor- 
ation in  the  future,  that  the  decree  establishing  the  complainant's 
rights  should  include  a  provision  for  a  perpetual  ii\junction.    Id 65 


OFPSBT-— iSfee  Estoppel,  2. 


p. 


PARTIES— 1.  The  personal  representative  of  a  deceased  mortgagor, 
because  by  law  the  mortgage  debt  is  primarily  charged  on  the  per- 
sonal assets,  need  not  be  made  a  party  to  a  suit  for  the  foreclosure  of 
the  mortgage.  Hablem  Co-opebative  Buildino  and  Loan  Assn. 
V.  Fbeeburn 87 

2. Where  the  allegations  of,  and  ends  sought  by,  the  bill  show 

ground  for  a  defendant  executor,  named  as  an  individual,  without 
official  designation,  in  the  prayer  for  process,  being  in  court  in  a  rep- 
resentative capacity,  he  or  she  will  be  regarded  as  being  there  in  that 
capacity,  but  not  otherwise.    Id, 37 

3. A  bill  by  the  successor  of  a  deceased  trustee  against  the  assignee 

of  deceased's  executrix  is  not  multifarious  because  it  seeks  both  to 
ascertain  the  amount  of  the  trust  fund  in  the  hands  of  the  executrix 
of  the  deceased  trustee,  who  was  also  his  sole  devisee,  and  to  declare 
the  same  a  lien  upon  certain  lands  belonging  to  deceased's  estate. 
Stevens  v  Bosch 59 
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4. Where  a  bill  bj  one  appointed  by  the  court  as  suocessor  to  a 

deceased  trustee  under  a  will,  filed  to  ascertain  the  amount  of  the 
trust  estate  in  the  hands  of  the  deceased  at  his  death,  shows  that  the 
will  appointing  deceased  devised  an  estate  to  him  in  trust  to  pay  the 
income  therefrom  to  the  testator's  daughter  during  her  life,  and  at 
her  death  to  divide  it  among  her  children  and  grandchildren,  and 
that  the  daughter  is  still  living,  complainant's  cestuM  que  trust  are  not 
necessary  parties,  the  object  of  the  suit  being  simply  to  recover  the 
trust  estate  from  the  former  trustee's  estate.    Id, 59 

6. A  trustee  devised  his  entire  estate  to  his  wife,  who  was  also 

named  as  executrix,  and  she  assigned  the  whole  of  the  property  pass- 
ing under  the  will  to  a  third  person  for  the  benefit  of  the  creditors  of 
a  partnership  of  which  her  husband  had  been  a  member,  and  of  a 
corporation  in  which  he  had  held  stock.  A  bill  was  filed  by  a  successor 
appointed  by  the  court  in  the  trusteeship,  left  vacant  by  the  husband's 
death,  to  ascertain  the  amount  of  the  trust  estate  in  the  deceased 
hands  at  his  death,  and  to  recover  the  same. — Held,  that  the  cettuia 
que  tnut  of  the  assignee  of  the  executrix  were  not  necessary  parties 
defendant    Id 59 

PARTITION— 1.  Foreign  attachment  duly  issued  and  levied  upon  the 
interest  of  one  of  two  tenants  in  common  in  lands,  pending  proceed- 
ings under  the  attachment,  and  before  sale  thereunder,  the  tenants  in 
common  made  a  lease  for  years,  and  lessee  entered.  Subsequently, 
the  interest  of  one  of  the  tenants  in  common  was  sold  by  virtue  of 
the  attachment,  purchased  by  complainant,  and  conveyance  duly 
made  to  him.— J3e^  that  the  complainant  was  entitled  to  hold  his 
share  allotted  to  him  on  partition  free  and  clear  of  the  lease.  Kiko 
t>.  WiiJBOH 247 

2. The  decree  in  partition  declared  that  each  of  the  parties  was 

entitled  **  to  have,  hold,  use,  occupy,  possess  and  enjoy  in  severalty" 
the  share  allotted  to  him. — Hddf  that  in  execution  of  that  decree  an 
injunction  should  issue,  upon  proper  case  made,  to  prevent  any  of 
the  parties  to  the  suit  interfering  with  or  molesting  any  other  party 
in  the  possession  of  his  share.    Id.,.., 247 

PARTNERSHIP— 1.  A  loan  of  money  to  a  person  upon  his  own  credit, 
for  the  purpose  of  enabling  him  to  contribute  his  share  of  the  capital 
in  a  firm,  is  not  a  partnership  debt     Bannisteb  v,  Mh.lkb 121 

2. An  insolvent  firm  cannot  devote  any  of  its  assets  to  the  payment 

of  individual  debts  of  its  members.     Id 121 

3. An  insolvent  firm  made  a  chattel  mortgage  on  all  its  property 

to  a  trustee,  to  sell  the  same  and  pay,  first  three  creditors  of  the 
individual  members  of  the  firm.  On  bill  filed  by  firm  creditors — 
Heldf  that  this  provision  was  void.     Id 121 
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4. It  is  the  duty  of  the  owner  of  a  going  bu^ees,  whose  value  con- 
sists in  part  of  good  will,  who  proposes  to  sell  an  interest  therein  to 
an  incoming  partner,  to  make  a  full,  fair  and  complete  disclosure 
to  the  purchaser  of  all  matters  tending  to  affect  the  value  of  the 
good  will.    Powell  v.  Cash 218 

5. In  such  case  if  the  success  of  the  business  depends  upon  the  per- 
sonal knowledge  and  business  capacity  of  the  vendor,  and  his  health 
is  such  as  to  render  it  doubtful  if  he  will  be  able  to  give  personal 
attention  to  the  business,  it  is  his  duty  to  disclose  his  disability  to  the 
incoming  partner  before  entering  into  a  partnership  agreement  by 
which  he  covenants  to  give  such  personal  attention.    Id 218 

6. If,  after  entering  into  such  partnership  articles  and  before  the 

partnership  actually  commences,  the  vendor  finds  there  is  danger 
that  his  health  will  not  permit  him  to  continue  in  the  business  and 
give  it  his  personal  attention,  he  should,  on  the  request  of  the  incom- 
ing partner  and  in  the  absence  of  any  change  of  circumstances  work-> 
ing  an  equitable  estoppel,  consent  to  a  rescission.    Id 218 

7. Partnership  real  estate  is  regarded  as  personalty  so  far  as  it  is 

required  to  pay  firm  debts.    Molxneaux  v.  Baynolds 559 

8.  —  As  a  general  rule  there  can  be  no  partition  of  firm  realty  so  long 
as  there  are  firm  debts  outstanding.  This  rule  is  to  secure  the  right 
of  each  partner  to  have  firm  property  applied  to  the  payment  of  firm 
debts,  in  order  that  he  may  be  discharged  from  personal  liability  for 
them ;  therefore,  if  it  appears  that  the  realty  vrill  not  be  called  upon 
to  pay  firm  debts,  a  partition  of  the  same  may  be  decreed.    Id 559 

9. Upon  the  dissolution  of  a  partnership,  the  assets  are  applicable 

to  the  payment— yirs^  of  firm  debts  due  to  non-partners;  second,  of 
advances  made  to  the  firm  by  partners ;  thirdf  of  capital  contributed 
by  each  partner.  The  residue  is  divisible  as  profits  equally  between 
the  partners,  unless  a  difierent  method  of  division  is  stipulated  for. 
Id, : 559 

10.  — —  When,  by  agreement,  each  partner  had  the  privilege  of  leaving 
in  the  business  of  the  firm,  as  contributions  of  capital,  all  or  a  part 
of  his  share  of  the  profits  set  apart  to  him  at  the  end  of  each  year, 
then,  upon  dissolution,  such  portions  of  profits  undrawn  will  be  pay- 
able as  capital.    Id '. 559 

11.  — «  When,  upon  dissolution,  the  partners  agree  upon  a  valuation  of 
the  firm  assets  at  a  sum  not  in  excess  of  the  entire  amonnt  of  the 
capital  which  has  been  contributed,  and  the  personal  property  is 
turned  over  to  a  new  firm  upon  the  basis  of  such  valuation,  and  the 
real  estate  is  retained  by  the  members  of  the  old  firm,  their  respective 
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interesto  in  the  real  estate  will  be  in  proportion  to  their  contributions 

of  capital.    Id 669 

See  MoRTGAaE,  4-6. 

PLBADING — Facts  stated  in  an  answer  which  are  not  material  to  a 
decision  of  matter  put  in  litigation  by  the  bill  are  impertinent,  and, 
if  reproachful,  are  scandalous.    Hutchiiibon  v.  Van  Voobhis..  ..      439 
See    Amendment;    Mobtoaob,  2;    PABTiESy   1;    PBAcncE,  9; 
Ububt,  1,  3. 

PRAOTIOlfl— 1.  An  order  which  finally  disposes  of  all  matters  involved 
in  the  cause  will  ordinarily  not  be  made  until  final  hearing.  Nationax* 
Docks  By.  Ck).  «.  Pennsylvania  R.  R  Co 10 

2. An  appeal  from  the  court  of  chancery  is  without  effect  upon  the 

subsequent  proceedings  in  a  cause  there  pending,  while  it  remains 
undetermined,  except  it  be  taken  from  a  final  decree  within  ten  days 
after  the  decree  is  signed,  in  which  case  it  stays  process  in  execution 
of  the  decree  unless  order  be  made  to  the  contrary.  If  other  relief 
against  a  final  decree,  while  the  appeal  is  undetermined,  be  necessary  or 
proper,  it  must  be  had  by  order  of  this  or  of  the  appellate  court    Id,,.  167 

3. The  mere  existence  of  an  appeal  from  a  final  decree  does  not 

afibct  the  inherent  validity  and  force  of  that  decree.  If  the  decree  is 
itself  an  injunction,  that  injunction  remains  in  force  after  the  appeal, 
and  must  be  obeyed,  unless  this  or  the  appellate  court  shall  order  a 
suspension  of  its  effect.    Id 167 

4. In  enforcing  obedience  to  an  injunction  from  a  corporation, 

sequestration  may  be  resorted  to.    Id 167 

6. By  the  supplement  of  May  9th,  1889  (P.  L,  of  1889  p,  4^6)^  to 

the  Habeas  Oorpue  act,  the  vice-chancellors  have  power  to  use  the 
writ  of  habeas  corpus  according  to  its  appropriate  office,  as  the  chan- 
cellor and  justices  of  the  supreme  court  may  use  it,  to  test  the  legality 
of  personal  restraint.    Buckley  «.  Perbine. 286 

6. In  conferring  this  power  the  legislature  did  not  clothe  the  vice- 
chancellors  with  the  jurisdiction  of  the  chancellor,  as  parens  patrice^ 
to  award  the  permanent  custody  of  infants,  which  is  frequently  exer- 
cised by  use  of  the  writ  of  habeas  corpus  as  a  means  of  bringing 
respondents  before  the  court.    Id 286 

7. -'^  When  the  vice-chancellors  act  in  cases  within  the  latter  juris- 
diction, they  do  so  as  in  other  equity  cases,  as  advisers  of  the  chancel- 
lor.   Id. 286 

8. Jurisdiction  of  the  parties  to  a  controversy,  as  well  as  of  the 

subject-matter  thereof,  is  necessary  to  the  validity  of  a  judgment  of  a 
court  therein.    Id 286 
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9. On  a  bill  filed  hy  a  mortgagee  to  enforce  the  asBumption  of  the 

mortgage  debt  by  the  grantee  of  the  mortgagor,  the  defence  that  the 
assumption  claase  was  improperly  inserted  in  the  deed  should  be 
made  by  a  cross-bill,  and  the  grantor,  or  his  personal  representatives 
in  case  of  his  death,  should  be  made  parties  to  such  cross-bilL  Qbeen 
V.  Stone. 387 

10. A  moltifiuious  bill  may,  at  an  early  stage  of  the  cause,  be  dis- 
missed by  the  court  of  its  own  motion.    Butherfobb  v.  Axtea. 411 

11. Appearance  and  answer  by  a  non-resident  defendant,  pursuant 

to  the  provisions  of  the  twenty-first  section  of  the  Chancery  act  (Rev, 
p,  J06)f  is  not  a  matter  of  right,  but  rests  on  the  discretion  of  the 
chancellor,  to  be  exercised  in  view  of  all  the  circumstances  of  the  case. 
The  party  applying  for  it  must  show  merits  and,  where  the  circum- 
stances demand,  also  surprise.  Crbsss  v.  Sbcuritt  Land  Invsst- 
MSNT  Co 447 

12. While  this  court  will  not  vary  or  alter  an  enrolled  decree  in  a 

material  point  without  a  bill  of  review  or  a  rehearing,  it  will,  upon 
petition,  amend  its  enrolled  decree  when  the  amendment  is  necessary 
to  give  full  expression  to  its  judgment  and  is  matter  which  would 
without  doubt  have  been  incorporated  in  the  decree  when  made  if  at^ 
tention  had  been  called  to  it     Ltndb  v.  Ltnde 473 

13. Where  a  receiver  sells  goods  by  order  of  court,  one  not  a  party 

to  the  prior  proceedings  and  entitled  to  the  proceeds  of  the  sale,  may 
petition  the  court  for  an  order  to  pay  the  same  to  him.  Hatch  v. 
Van  Debvoort 511 

14. The  effect  of  filing  an  appeal  to  this  court  is  to  prevent  the  de- 
cree in  the  couri;  of  chancery  from  destroying  or  impairing  the  sub- 
ject of  the  appeal,  or  being  in  any  degree  used  for  that  purpose. 
Pennsylvania. R.  B.  Co.  v,  Nationai.  Docks  By.  Co 647 

15. The  right  of  appeal  in  this  state  is  the  creature  of  the  statute, 

confirmed  by  the  constitution ;  and  as  the  creation  of  the  right  is 
given  in  general  terms,  such  right  is  not  to  be  restricted  by  the  prac- 
tice of  the  English  courts.    Id 647 

16.  — ^  The  decree,  whether  interlocutory  or  final  in  the  court  below, 
will  be  construed  and  controlled  so  as  to  preserve  the  appellate  cog- 
nizance of  this  court  over  the  entire  subject-matter,  and  for  this  pur- 
pose an  injunction  will  be  deemed  to  be  continued  or  suspended,  or  a 
dissolved  injunction  revived.    Id 647 

17. No  positive  relief  is  ever  granted  a  defendant  except  on  cross- 
bill.   Tallman  v.  Wallack 655 
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18. When  a  party  is  committed  by  an  order  in  equity  for  the  non- 
payment of  alimony,  or  fine  and  oosts,  the  amounts  must  be  specified 

in  the  commitment.    Jbrnee  v.  Jebkeb. 657 

See  CoNTBiCPT,  1-^. 

PBBSTJMPTION— 1.  A  mortgagor  became  the  executor  of  the  will  of 
his  father,  the  mortgagee,  before  his  mortgage  was  paid,  the  benefi- 
ciaries under  the  father's  will  being  his  mother  for  her  life,  and  his 
brothers,  sisters,  two  nephews  and  himself,  in  remainder.  After  the 
mortgage  became  due  and  his  mother  died,  he  retained  possession  of 
the  mortgaged  premises,  and  failed  to  pay  interest  upon  the  mortgage 
or  to  pay  any  part  of  the  principal  thereof,  for  fifte^i  y^us,  vrithin 
which  time  he  sold  a  portion  of  the  premises,  and  then,  never  having 
accounted  as  executor,  executed  a  satisfaction  of  the  mortgage,  and 
thereafter,  continuing  in  possession  of  the  mortgaged  premises,  sold . 
other  portions  thereof,  and  yet  failing  to  pay  either  principal  or  in- 
terest, lived  four  years  and  died.  Three  years  after  his  death,  no 
part  of  the  principal  or  interest  of  the  mortgage  having  yet  been 
paid,  the  administrator  de  bonis  rum  &c.  of  the  estate  of  the  father 
filed  his  bill  to  foreclose  the  mortgage.  Upon  demurrer  to  the  bill  on 
the  ground  that  more  than  twenty  years  had  elapsed  since  the  making 
of  the  mortgage,  within  which,  neither  principal  nor  interest  had  been 
paid~if«^  that  the  presumption  arising  from  such  lapse  of  time 
without  the  payment  indicated,  was  rebutted  by  the  implication  arising 
from  the  executor's  failure  to  account,  his  execution  of  the  satisfaction 
and  the  near  relationship  between  him  and  the  other  beneficiaries  of 
his  father's  estate.     Stimis  v,  Snficis 17 

2. A  presumption  arises  after  twenty  years  from  the  accrual  of  the 

right  to  a  legacy,  that  it  has  been  paid,  but  the  presumption  may  be 
rebutted  by  any  credible  evidence  that  it  is  still  unpaid.  Magee  v. 
Bradley 326 

See  Mortgage,  1,  2,  7. 

FRINOIPAL  AND  AGENT— 1.  Authority  to  sign  an  agreement 
for  the  sale  of  lands,  binding  on  the  principal  under  the  statute  of 
frauds,  may  be  conferred  upon  an  agent  by  parol.    Lindlet  v.  Kedc,  418 

2. Such  authority  may  be  established  by  proof  that  it  was  expressly 

conferred,  or  by  proof  of  circumstances  from  which  it  may  be  reason- 
ably inferred.    Id 418 

3. A  signature  to  such  an  agreement  made  for  another,  without 

authority,  may  be  by  him  adopted  and  ratified  so  as  to  be  of  the  same 
force  as  if  made  by  authority  antecedently  given,  and  such  ratifica- 
tion may  be  inferred  from  circumstances.  But  knowledge  that  there 
was  such  an  agreement  signed  for  him  is  an  essential  prerequbite  to 
proof  of  his  ratification.    Id 418 
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4. A  real  estate  agent  or  broker  in  whose  hands  an  owner  places 

lands  for  sale,  or  who  is  employed  to  sell  lands,  does  not  thereby 
acquire  authority  to  bind  his  principal  by  signing  an  agreement  of 
sale  of  such  lands.    I<L 418 

5.  — »-  The  inference  that  such  real  estate  agent  or  broker  has  been  en- 
dowed by  his  principal  with  authority  to  bind  him  in  a  written 
agreement  of  sale  cannot  be  drawn  from  circumstances  entirely  con- 
sistent with  his  employment  as  a  mere  agent  and  broker,  nor  without 
other  circumstances  clearly  indicating  the  grant  of  such  greater 
authority.    Id 418 

6. Where  the  object  of  a  bill  in  equity  is  to  secure  an  accounting 

of  a  terminated  agency,  the  agreement  for  which  agency  contemplated 
that  the  agent  should  be  paid  for  his  services,  it  is  proper  for  the 
defendant  agent,  by  cross-bill,  to  demand  payment  for  his  services 
and  have  such  demand  adjusted  with  the  aocountitig,  so  that  by  its 
decree  the  court  may  give  complete  relief  between  the  parties  in 
respect  of  the  agency.    Hutchinson  v.  Van  Voorhis 439 

PBINOIPAL  AND  SURBT7— 1.  A  surety  is  entitled  to  the  bene- 
fit of  all  securities  which  the  creditor  holds  against  the  principal  as 
indemnity  against  loss  by  reason  of  his  suretyship.  The  surety's 
right  in  this  respect  may  be  modified  or  controlled  by  contract  between 
him  and  his  principal,  but  does  not  require  any  contract  for  its  sup- 
port. It  is  a  right  which  results  from  the  relations  of  surety  and 
principal,  independent  of  contract,  and  is  founded  on  the  principle 
of  natural  justice  of  placing  the  charge  where,  in  equity,  it  belongs. 

KCPD  V.  HUBLKT;. 177 

2. In  equity  relief  will  be  afibrded  to  a  surety  for  his  indemnity 

out  of  the  property  of  the  principal  where  the  equitable  rights  of  the 
surety  may  be  protected,  without  prejudicing  the  substantial  rights  of 
the  creditor.    M 177 

3.  —  In  such  a  case,  in  a  suit  for  the  foreclosure  of  a  mortgage  given 
by  the  surety,  all  parties  being  duly  before  the  court,  the  progress  of 
the  cause  may,  upon  equitable  terms,  be  stayed  until  the  securities  of 
the  principal  shall  be  first  exhausted.    Id 177 


RAIIiBOADS  AND  OANALS— I.  Where  the  aid  of  the  court 
of  chancery  is  invoked  to  efiect  the  crossing  of  one  railroad  by  an- 
other, and  it  appears  that  the  right  to  cross  has  been  duly  condemned, 
and  that  the  damages  in  condemnation  have  been  based  upon  a  man- 
ner of  constructing  the  crossing  proposed  by  the  junior  road,  which 
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is  claimed  to  be  unlawful  or  at  least  unfair,  this  court  will,  incident- 
ally to  the  exercise  of  its  jurisdiction  in  the  premises,  determine  the 
legality  of  the  proposed  manner  of  crossing.    National  Docks 
By.  Co.  v.  Psnivstlyania  R.  R  Co. 10 

2. The  attorney  who  represented,  in  condemnation  proceedings,  the 

lessor  and  the  lessee  of  a  railroad  across  which  another  railroad  com- 
pany had  condemned  land  for  a  crossing,  is  a  proper  person  to  whom 
to  make  tender  of  the  sum  awarded  for  damages.    Id 142 

3.  The  General  Railroad  act  (lUv,  p.  9i9  }  101),  relative  to  con- 
demnation proceedings,  provides  that  if  the  party  entitled  to  receive 
the  amount  found  by  the  jury  shall  refuse  to  receive  the  same,  then 
the  payment  of  the  said  amount  into  the  circuit  court  shall  be  deemed 
a  l^gal  payment — Hdd,  that  a  tender  of  the  principal  sum  with  in- 
terest, followed,  after  a  reftisal  to  accept  the  same,  by  payment  into 
court,  stops  the  running  of  interest  on  an  award  for  land  taken  by 
condemnation.    1(L , 142 

4. Interest  on  the  sum  awarded  for  land  taken  by  condemnation 

should  be  computed  from  the  entry  of  judgment  and  not  from  the 
rendition  of  the  verdict.    Id,^ 142 

5. Though  complainant  railroad's  proposed  plan  to  cross  defendant 

railroad's  yards  by  tunneling  under  the  tracks  in  said  yards,  will 
necessitate  the  elevation  and  cutting  of  several  of  defendant's  tracks 
at  a  time,  and  thereby  temporarily  subject  defendant  to  inconvenience 
and  increased  expense  in  the  management  of  its  road,  but  it  appears 
that  by  the  exercise  of  skill  in  adjusting  its  yard  operations  to  the 
new  conditions  it  will  be  able  to  carry  on  its  business,  and  that  any 
other  plan  of  crossing,  while  possible,  would  entail  great  expense, 
danger,  delay  and  inferior  work,  complainant  will  be  permitted  to 
execute  said  plan,  and  in  so  doing  will  be  protected  by  iigunction. 

Id 142 

Sm  Injunction,  3 ;  Interest,  1 ;  Txndbb,  1,  2. 

REOIfli  V  mR&^See  Claims  Against  Bscetvebs. 

HBMBDIES— A  man  promised  his  daughter-in-law  that  if  she  would 
convey  to  him  a  certain  tract  of  land  he  would,  by  his  will,  give  to 
her  and  her  husband  each  the  interest  of  $25,000  during  their  several 
lives.  On  the  strength  of  that  promise  the  daughter-in-law  and  her 
husband  conveyed  to  him  the  land  in  question.  He  died  testate  of  a 
will  by  which  he  failed  to  fulfill  his  promise,  but  disposed  of  his 
property  otherwise  for  the  benefit  of  the  infant  children  of  his  son 
and  daughter-in-law.  The  daughter-in-law  filed  a  bill  against  her 
children,  praying  that  the  conveyance  from  her  to  her  father-in-law 
might  be  set  aside,  and  for  other  relief. — Held,  tliat  her  proper  remedy 
was  either,  first,  by  action  at  law  against  her  father-in-law's  estate 
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for  damages  for  the  breach  of  his  contract,  or  second,  by  bill  in  equity 
praying  for  the  specific  performance  of  the  contract  to  establish  the 
two  funds,  and  that  the  land  conveyed  might  stand  as  security  for  the 
sums,  and  that  she  could  only  have  the  alternative  relief  of  rescission 
and  reconveyance  at  the  option  of  the  defendants,  if  they  were  adults, 
or  by  the  consent  of  the  court  as  guardian  of  the  infants.  As  it  ap- 
peared in  this  case  that  it  was  not  to  the  interest  of  the  children  to 
have  the  funds  established  but  to  give  the  relief  sought  for,  it  was  so 

decreed.    Btlstv.  Allen 496 

See  Chattel  Moetoaoe,  2,  3 ;  Contbaot,  2. 

BIBNT-See  Chattel  Mobtqaob,  4, 5. 

s. 

8 AIjE  of  IjANI>— iS^  Prinoipal  and  Agent. 

SAVINGS  BANK— ^  Intention,  1,  2. 

SBQIJBSTRATION—In  enforcing  obedience  to  an  injunction  from  a 
corporation,  sequestration  may  be  resorted  to.  National  Docks 
Rt.  Co.  V,  Pennsylvania  R.  R.  Co 108 

SPBOIFIO  FDRFOBMANOB— .S^  Will,  7. 

STATUTES— i2«r.  "Chancery"  {  fi. 447 

Beo.  "Chancery"  {  8S  itc 60 

Bm.  "Evidence"  I  6. 107 

Habeas  Chrjnu,  P.  X.  of  t889  p,  4^6.^ 286 

Bw.  Sikp.  "Mortgages"  p.  m  I  11 - 631 

Bee.  Sv^.  "Mortgages"  p.  489,  490. 387 

Bee,  "Orphans  Courts"  J  5f 632 

Bee.  "RaUroadsand  Canals"  2  101 142 

Bee.  "Taxes"  }  109 97 

Bee.  "Taxes"  }  15S. 97 

Bee.  "Wais"  J -^ 107 

Bee.  "Wills"  J  tX 1 

U.  S.  SlaMee  i  S477. 669 

SUBROG-ATION— )Ss6  iNsmEtANOE,  1,  4^  6. 


TAXBS— iSSse  Mobtoaoe,  3. 

TBNDBR^l.  The  attorney  who  represented,  in  condemnation  proceed- 
ings, the  lessor  and  the  lessee  of  a  railroad  across  which  another  rail- 
road company  had  condemned  land  for  a  crossing,  is  a  proper  person 
to  whom  to  make  tender  of  the  sum  awarded  for  damages.  National 
Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.. • 142 
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2. The  General  Railroad  act  {Eeo.  p,  929  \  101),  relative  to  con- 

denmation  proceedings,  provides  that  if  the  party  entitled  to  receive 
the  amount  found  bj  the  jury  shall  refuse  to  receive  the  same,  then 
the  payment  of  the  said  amount  into  the  circuit  court  shall  be  deemed 
a  legal  payment. — Hdi,  that  a  tender  of  the  pribcipal  sum  with  in- 
terest, followed,  after  a  refusal  to  accept  the  same,  by  pa3rment  into 
court,  stops  the  running  of  interest  on  an  award  for  land  taken  by 
condemnation.    Id,, .«.* 143 

TBSTAMBNrARY  OAPAOITY-&e  Will,  11, 12. 

TRUSTS  AND  TRUSTBBS— 1.  Lapse  of  time  will  not  be  allowed 
to  defeat  an  express  trust,  cognizable  in  equity  alone,  which  continues 
to  be  acknowledged  and  acted  upon  by  the  parties.   Stimib  v.  Stimis,    17 

2.  —^  No  trust  can  be  implied  in  favor  of  the  grantor  of  land  by  deed 
operating  under  the  statute  of  uses  which  contains  the  usual  declara- 
tion of  uses  in  favor  of  the  grantee.    Lovett  v,  Tatlob 311 

3. '  In  the  absence  of  fraud  in  the  procuration  of  a  deed  of  convey- 
ance of  land,  fraud  cannot  be  predicated  of  a  mere  refusal  of  a  grantee 
to  perform  a  parol  promise,  not  proven  by  any  writing,  to  hold  the 
same  in  trust  for  the  grantor.    Id. 311 

4.  —  Circumstances  stated  sufficient  to  warrant  the  court  in  setting 
aside  an  absolute  deed  intended  to  be  made  in  trust    Id, 311 

5. At  a  sheriff's  sale  of  land,  complainant  and  defendant  jointly 

bid  in  the  property  and  each  paid  one-half  of  the  price  Afterwards, 
they  orally  agreed  that  the  sheriff  should  convey  the  property  to  the 
defendant  alone  and  that  he  should  hold  it  for  the  equal  benefit  of 
himself  and  the  complainant,  and  such  conveyance  was  accordingly 
made. — Hdd^  that  the  complainant  had  a  resulting  trust  in  the  land 
arising  out  of  the  payment  of  half  the  price,  and  not  an  express  trust 
depending  on  the  oral  agreement.    Warren  v.  Tynan 402 

6. A  resulting  trust  is  not  converted  into  an  express  trust  by  being 

set  forth  fully  by  the  trustee  in  his  answer  in  chancery.    Id 402 

7. A  resulting  trust  founded  on  parol  may  be  rebutted,  put  down 

or  discharged  by  paroL    Id 402 

8. A  large  number  of  lots  were  conveyed  to  three  executors  in 

satisfaction  of  a  debt  due  to  the  testator.  On  some  of  the  lots  one  of 
the  executors  had  a  mortgage  which  he  afterwards  foreclosed,  buying 
in  the  lots  at  a  fair  price. — Hddy  that  he  did  not  hold  the  title  as 
trustee  for  the  testator's  estate.    Lippincott  v,  Bechtold... 407 
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9. An  exoeption  to  an  item  in  an  aooount  stated  hy  a  master  in 

chancery  was  sostained,  and  the  aocoont  was  sent  back  to  the  master 
for  modification.  He  again  reported  the  item  as  at  first  stated,  but 
reported  the  facts  on  which  the  modification  could  be  made  — Held^ 
that  the  item  might  be  corrected  without  farther  formal  exception. 
Id 407 

10. Where  an  administrator  pendente  lite  holds  stock  of  a  railroad 

company  which  he  does  not  need  to  conyert  into  money  to  enable 
him  to  execute  hb  trust,  he  ¥rill  be  justified  in  selling  it  only  when 
he  acts  in  so  doing  upon  an  honest  and  well-founded  apprehension, 
predicated  upon  the  exercise  of  reasonable  care  and  caution,  that  to 
longer  hold  it  will  endanger  or  prejudice  the  estate.  Fluck  v. 
Lake 638 

11. One  holding  moneys  in  trust,  who  makes  use  of  them  for  his 

own  purposes  or  suffers  them  to  remain  idle  when  they  should  be 
invested,  will  be  charged  interest  upon  them  or  held  accountable 
for  the  profits  made  from  their  use.    Id 638 

12. The  rule  against  perpetuities  does  not  apply  to  gifts  to  chari- 
table uses.  A  gift  to  a  charitable  use,  with  a  direction  that  no  part 
thereof  should  at  any  time  be  alienated,  does  not  create  a  perpetuity 
in  the  sense  forbidden  by  law,  but  only  a  perpetuity  allowed  by  law 
and  equity  in  cases  of  charitable  tnista     Mms  v.  Dayibok 669 

13.  ^—  A  conveyance  of  a  lot  of  land  on  which  an  Episcopal  church 
had  been  erected  by  voluntary  contributions,  was  made  for  a  nominal 
consideration,  and  was,  therefore,  a  gift  by  which  the  lot  was  con- 
veyed to  a  religious  society  incorporated  as  a  Protestant  Episcopal 
church  and  to  their  successors,  ''but  not  to  their  assigns,'*  with  an 
habendum  in  these  words :  **To  have  and  to  hold  unto  the  said  party 
of  the  second  part  and  their  successors  forever,  with  this  express 
condition  and  limitation :  that  neither  the  said  pnrty  of  the  second 
part  nor  their  successors  shall  at  any  time  sell,  mortgage  or  in  any 
way  convey  the  said^ands  and  premises  or  any  part  thereof,  and  that 
no  building  shall  be  kept,  maintained  or  erected  thereon,  except  for 
the  purpose  of  public  worship  and  teaching  in  accordance  with  the 
usages,  rites  and  ceremonies  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America,  and  also  except  the  proper  outbuild- 
ings appurtenant  thereto." — Hddj  that  the  grant  was  of  the  entire 
estate  to  hold  to  the  use  exclusively  for  public  worship  and  teaching 
in  conformity  with  tlve  usages,  rites  and  ceremonies  of  the  Protestant 
Episcopal  Church.    Id, 659 

14.  ^—  A  conveyance  in  the  form  above  set  out  does  not  create  a  con- 
dition for  the  breach  of  which  the  grantor  may  enter  as  for  a  forfeit- 
ure of  the  estate,  but  creates  a  trust  which  the  grantee  taking  the 
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1^^  estate  is  bound  to  perform ;  to  be  enforced  not  hy  a  forfeiture 
of  the  title,  but  hy  those  methods  hy  which  a  court  of  equity  com- 
pels the  performance  of  such  trusts.    Id 659 

15. The  grant  being  to  a  religious  society  incorporated  as  a  Pro- 
testant Episcopal  church,  the  object  for  which  the  donee  was  incor- 
porated is  an  important  element  in  the  construction  of  the  instru- 
ment by  which  a  charity  is  created.    Id.. 659 

16.  —  The  deed  of  conveyance  contained  a  consent  by  the  grantors 
that  the  grantee  might,  by  a  mortgage  on  the  property,  raise  a  cer- 
tain sum  of  money  for  the  purpose  of  completing  the  church  edifice. 
— Hdd,  that  such  consent  did  not  destroy  the  entire  trust,  but  had 
the  effect  only  to  validate  the  mortgage,  and  that  upon  a  sale  in 
foreclosure  proceedings,  the  surplus  money  which  remained  after 
payment  of  the  mortgage  debt,  interest  and  costs,  belonged  to  the 
grantee  to  be  held  upon  the  original  trust.    Id 659 

17. —^  The  donor,  as  the  founder  of  a  charity,  has  a  standing  in 
court  to  restrain  the  diversion  of  the  property  donated  from  the 
charitable  usee  for  which  it  was  given.    Id, 659 

u. 

XJNDIJB  INFLUBNOB— See  Will,  14. 

USUKT — 1.  An  answer,  setting  up  usury,  in  a  suit  on  a  bond,  which 
fails  to  allege  that  the  bond  was  made  in  pursuance  of  any  contract 
for  the  loan  of  money,  with  corrupt  intent  to  evade  the  statutes 
against  usury,  is  fatally  defective,  even  though,  on  the  face  of  the 
bond,  more  than  legal  interest  is  reserved.    Ease  v.  Bennett. 97 

2.  —  Where  a  bond  provided  for  the  payment  by  the  obligor  of  all 
taxes  assessed  on  the  loan  secured  thereby,  it  may  be  shown,  to  avoid 
the  imputation  of  usury,  that  the  form  of  the  bond,  including  such  pro- 
vision, was  used  by  the  obligee's  attorney  without  the  obligee's  knowl- 
edge or  consent,  and  that  such  provision  was  no  part  of  the  original 
agreement     Id, 97 

3. An  answer  which,  after  setting  out  the  conditions  of  a  bond  in  a 

suit  on  a  bond  and  mortgage,  alleges  that  said  bond  and  mortgage  are 
usurious,  is  not  sufficient  to  sustain  the  defence  of  usury,  in  so  far  as 
the  provisions  of  the  mortgage  differ  from  those  of  the  bond.    Id,.,.,    97 


VENDOR  AND  VENDEB— SSee  Contbaot,  1;    Ebtoppel,  2-4: 
Good  Will;  Partnership,  4-6. 
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WHjL — 1.  A  testator  devised  and  bequeathed  the  residue  of  his  estate 
to  nine  persons,  whom  he  styled  a  board  of  trustees,  and,  after  pro- 
viding for  the  perpetuation  of  such  board,  for  a  president  thereof 
and  succession  in  the  office  of  president  and  for  the  president's  com- 
pensation, duties  and  powers,  and  for  restrictions  upon  the  action  of 
the  board  of  trustees,  he  added  this  language :  '^  The  property  and 
estate  herein  bequeathed  is  to  be  held  in  trust  by  the  said  board  of 
trustees  for  the  following  object,  namely :  1  desire  that  my  entire 
estate  with  the  accumulations  shall  be  used  in  establishing  and  con- 
ducting a  school  for  apprentices  and  young  mechanics  on  plans  to 
be  hereafter  described  by  me,  or  in  case  of  my  death  before  perfecting 
said  plans,  the  school  above  named  is  to  be  conducted  on  plans  which 
I  have  from  time  to  time  described  to  most  of  the  board  of  trustees 
herein  named  and  who  shall  approve  of  final  practical  plans  in  keep- 
ing therewith/'  The  testator  did  not  perfect  or  prescribe  plans  for 
the  school  after  the  will  was  made,  but  prior  thereto,  in  conversa- 
tions, at  various  times,  with  the  several  trustees,  he  had  communicated 
to  them  fragmentary,  crude  and  general  ideas  with  reference  to  the 
school  he  intended.  Upon  the  validity  of  the  trust  being  questioned 
by  the  widow  and  children  of  the  testator,  who  constitute  his  next  of 
kin  and  heirs-at-law — Held^  (a)  that  the  expressed  intention  of  the 
testator  was  to  qualify  the  character  of  the  school  by  plans  made  by 
himself,  and  that  he  did  not  contemplate  the  establishment  of  a  school 
otherwise  than  as  controlled  by  his  plans ;  (6)  that  because  of  the 
statute  {Boo  p.  1^47  J  S^),  which  requires  that  a  will  of  the  character 
of  the  one  in  question,  shall  be  in  writing,  signed  by  the  testator  and 
attested  by  two  witnesses,  the  reference  by  the  testator  to  the  verbal 
communications  made  by  him  to  the  trustees  will  not  incorporate 
those  communications  in  his  testamentary  disposition  ;  and  (c)  that, 
as  the  trust  was  for  a  school  of  restricted  or  qualified  character  and 
the  restriction  or  qualification  does  not  appear,  the  trust  is  not  defined 
and  cannot  be  executed  against  the  heirs-at-law  and  next  of  kin,  and 
therefore  the  legal  estate  will  be  decreed  to  be  held  for  them.  SinxH 
V,  Smith 1 

2. Under  Beo  p.  S7S  {  5,  making  the  husband  or  wife  of  any  party 

interested  in  a  suit  a  competent  witness,  and  compelling  them  to  give 
evidence  on  behalf  of  any  party  to  the  suit,  a  husband  may  subscribe 
as  witness  a  will  under  which  his  wife  takes  as  devisee.  Lippikcott 
r.  WiKOPF , ••...•••.• 107 

8. An  appointment  of  the  husband  c)f  a  devisee  as  executor  does 

not  disqualify  him  to  attest  the  will  as  subscribing  witness,  under  Bei, 
p,  1S44  J  4,  disqualifying  as  a  subscribing  witness  a  devisee,  or  one 
beneficially  interested  under  the  will.    Id 107 

49 
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4  On  the  disqualification  of  one  of  several  executors,  on  whom,  in 

their  official  capacity,  and  not  as  individuals,  is  conferred  a  joint 
power  of  sale,  those  remaining  may  execute  the  power.    Id,,..,, 107 

6. The  appointment  of  the  wife  as  executrix  does  not,  ipso  facU), 

make  her  husband  a  co-executor,  so  that  his  disqualification  to  act  as 
such  will  disqualify  her  to  act  alone    Id,.,, 107 

6. Where  a  husband  and  wife  are  appointed  joint  executors  with 

power  of  sale  of  realty,  and  the  husband  is  disqualified  from  acting 
by  being  a  subscribing  witness  to  the  will  appointing  them,  the  wife 
may  execute  the  power  of  sale  alone  by  deed  in  which  the  husband 
joins.     Id 107 

7. In  an  action  for  specific  performance  of  a  contract  for  the  pur- 
chase of  land  from  the  executors,  the  defence  of  unmerchantableness 
of  title  in  that,  under  the  statute,  the  will  was  void,  and  no  power  of 
sale  conferred  on  the  executors,  cannot  prevail  where  the  statute  is 
80  clear  as  to  leave  no  doubt  of  its  construction  in  favor  of  the  valid- 
ity of  the  will  and  of  the  power.     Id 107 

8. A,  by  his  will,  devised  certain  of  his  lands  to  his  son  B,  and 

certain  other  of  his  lands  to  his  son  C,  and  charged  his  sons,  respec- 
tively, with  the  payment  of  moneys  to  his  wife  and  daughters.  The 
will  contained  this  provision :  **  If  they  [referring  to  the  sons] 
should  die,  or  either  of  them,  without  child  or  children,  *  ♦  * 
the  real  estate  given  to  them  or  either  of  them  shall  go  to  my  other 
children,  share  and  share  alike." — Heldj  (I)  that  the  sons  each  took 
a  conditional  fee  in  his  holding,  with  a  limitation  over  to  the  testator^ s 
** other  children"  by  way  of  executor}'  devise  ;  (2)  that  among  the 
"  other  children  "  of  the  testator  intended  was  included  one  of  the 
sons  who  died  leaving  a  child  ;  (3)  that  the  children  of  the  testator 
who  survived  him  took  contingent  interests  in  severalty,  which  were 
transmissible  by  descent  and  devisable  by  will.     Brooks  r.  Kipp.....    462 

9. A  testator  in  his  will  provided  as  follows :  "  I  give,  devise  and 

bequeath  all  of  my  property,  both  real  and  personal,  to  my  six  chil- 
dren, as  follows,  that  is  to  say,  after  the  settlement  and  payment  of 
all  my  just  debts,  then  the  residue  of  my  estate,  both  real  and  per- 
sonal, to  be  gathered  into  one  general  fund  and  divided  into  six  equal 
parts,  as  follows :  To  my  six  children,  ♦  ♦  *  each  of  them  to 
receive  a  one-sixth  share,  which  I  give  to  them  and  to  their  heirs 
forever." — Heldf  that  an  implied  power  to  sell  testator's  real  estate 
was  not  given  to  the  executor  by  this  clause.     Smallky  r.  Smalley,  591 

10. A  gift  by  will  of  a  house  and  furniture  to  a  wife  **  to  use,  occupy 

and  dispose  of  *  *  *  as  she  may  think  proper,"  with  a  provision 
that  if  the  wife  "should  continue  in  the  use,  occupation  and  owner- 
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ship  "  of  the  house  and  furniture  until  her  death,  then  that  the  same 
should  go  to  testator's  children  in  equal  proportions,  and  if  the  wife 
'Should  die  before  the  majority  of  the  youngest  surviving''  chil- 
dren, then  that  the  rents  from  the  property,  after  payment  of  taxes 
and  repairs,  should  be  expended  for  the  maintenance  and  education 
of  such  children  as  might  still  be  in  their  minority.  —Heldj  that  the 
estate  of  the  wife  in  the  property  given  is  general  and  indeterminate, 
as  expressed  in  the  words  of  the  will ;  that  the  power  of  disposition 
is  absolute  and  unlimited ;  that  the  effect  of  the  devise  to  the  wife, 
coupled  with  the  unlimited  power  of  disposal,  vested  in  her  a  fee- 
simple  estate  in  the  property  devised;  that  the  limitations  over, 
referred  to  in  the  will,  are  void  because  inconsistent  with  the  devise 
in  fee-simple  to  the  wife.     Bekz  v,  Fabian 61b 

11. Inebriety,  though  long  continued  and  resulting  occasionally  in 

temporary  insanity,  does  not  require  proof  of  lucid  intervals  to  give 
validity  to  the  acts  of  the  drunkard  as  is  required  where  general  in- 
sanity is  proved,  consequently  where  habitual  intoxication  is  shown, 
there  will  be  no  presumption  that  incapacitating  drunkenness  existed 
at  the  time  of  making  the  will.    Koegel  r.  Eoner. 623 

12. If  it  be  conceded  that  bona  fide  attempts  to  commit  suicide  and 

accomplishment  of  suicide  manifest  a  deranged  mind,  it  will  not  fol- 
low that  such  derangement  is  inconsistent  with  ability  to  make  a  will. 
It  may  exist  with  testamentary  capacity.    Id, 628 

13. Proof  of  mere  attempts  to  commit  suicide  and  suicide,  without 

more,  exhibit,  at  best,  but  a  temporary  mental  affliction,  having  no 
reference  to  antecedent  or  subsequent  periods  of  time.    Id 623 

14. Where  a  will  in  English  was  drawn  for  a  German,  who  pos- 
sessed little  familiarity  with  the  English  language  and  was  habitually 
intoxicated,  by  his  partner  in  business,  who  supervised  the  execution 
of  the  will  and  took  substantial  benefit  under  it,  the  courts,  upon 
allegation  of  fraud  or  undue  influence  in  the  production  of  the  instru- 
ment, will  look  upon  such  circumstances  as  indicia  of  fraud  or  undue 
influence,  and  will  suspiciously  weigh  those  circumstances  in  reach- 
ing its  conclusion  upon  the  issue  whether  the  instrument  was  the 
product  of  fraud  or  undue  influence.  If  they  be  not  enough  to  raise 
a  presumption  against  the  instrument  they  will,  at  least,  induce  a 
suspicious  scrutiny.     Id 623 

16.  —  A  testator,  by  his  will,  gave  a  farm  to  his  son  J.  He  then  gave 
another  farm  to  his  second  son,  and  other  two  farms  to  his  wife,  with 
remainder  to  his  third  and  fourth  sons.  He  then  provided  that  none 
of  the  farms  given  to  his  sons  should  be  sold  by  them  during  the  life 
of  his  wife;  and  that  if  any  of  his  sons  should  die  without  leaving 
issue,  but  leaving  a  widow,  the  farm  of  such  son  should  go  to  his 
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widow  during  her  widowhood  and  afterwards  to  the  heirs-at-law  of 
the  testator. — Hdd,  that  J.  took  a  vested  estate  in  fee-fdniple  in  the 
farm  devised  to  him,  subject,  however,  to  be  divested  by  his  death 
during  the  l^eHme  tf  his  mothtTj  without  leaving  issue  but  leaving  a 
widow ;  heldj  further^  that  by  the  death  of  the  testator's  wife  during 
the  lifetime  of  J.  the  limitation  over  to  the  heirs  of  the  testator  was 
defeated  and  the  estate  of  J.  became  indefeasible.  Pattebsoit  «. 
Madden  714 

WORDS  AND  PHRASBS— Sse  Debtor  and  Cbeditob,  9. 
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